IN THE

SUPREME COURT OF FLORIDA
IN RE: GORDON WAYNE WATTS,



CASE NO.: SC03-2420
Original Jurisdiction, using “next friend” standard.

In Emergency Relief

_________________________________________//
Fashion; RULE 9.300(c)

THERESA MARIE SCHIAVO AND GORDON WAYNE WATTS, AS NEXT FRIEND OF THERESA MARIE SCHIAVO,





Petitioners,



v.

Drew Gardens Retirement Community; Woodside Hospice House; 

City of Pinellas Police Department, Chief, Dorene Thomas, City Attorneys, Jim Denhardt and Chris Hammond, in their official capacities; 

Michael Schiavo, in his official capacity as guardian of the person of Theresa Marie Schiavo;

Florida Department of Children and Families-APS; 

State's Attorney Office for Pinellas County, Florida; State Attorney, Bernie McCabe, in his official capacity,

Agency for Health Care Administration (AHCA),

Respondents.

________________________________________________________________//

MOTION FOR CLARIFICATION, CONCURRENT WITH MOTION FOR REHEARING

Rule 9.330(a), Fla.R.App.P. authorizes that a “motion for … clarification … may be filed with 15 days of an order or within such time set by the court. … A motion for clarification shall state with particularity the points of law or fact in the court’s decision that in the opinion of the Movant are in need of clarification. A response may be served within 10 days of the motion.” (Emphasis added by boldfaced, underlined italics) Accordingly, Movant, Mr. Gordon Wayne Watts, hereby respectfully moves This Court for clarification on the following one point of law: “By what authority (state law or rule) does the order of This Court, dated June 22, 2004 issue?”

Rule 9.330(a), Fla.R.App.P. authorizes that a “motion for rehearing … may be filed with 15 days of an order or within such time set by the court. … A motion for 
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rehearing shall state with particularity the points of law or fact that in the opinion of the Movant the court has overlooked or misapprehended in its decision, and shall not present issues not previously raised in the proceeding. … A response may be served within 10 days of the motion.” (Emphasis added by boldfaced, underlined italics)

Rule 9.420(d), Fla.R.App.P. requires that if “a party [such as Movant Watts] … is required or permitted to do an act [such as motion for rehearing here] within some prescribed time after service of a document [the 15 day time limits above], and that document is served by mail [as in the instant case], 5 days SHALL be added to the prescribed period. (Comments added in brackets; emphasis added by boldfaced caps; This RULE is being quoted here because This Court, in case number SC04-68, failed to honor 9.420(d) and marked a motion for rehearing in that case as several days late –and because at least one unnamed clerk of This Court has told party Watts in phone conversations that the paper must be received in the court on the day time expires, implying that This Court will not honor 9.420(d) and compute time as the Rules require. COMUTATION: June 22 + 15 days, not counting the day of the act, see: Rule 9.420(e) = July 07, tomorrow; 5 days added = time sufficient to arrive, especially if I send you this by expensive overnight mail.)

Accordingly, Movant, Mr. Gordon Wayne Watts, hereby respectfully moves This Court for rehearing, and for the reasons infra:
ARGUMENT:

This Court is without jurisdiction to dismiss for failure to file brief within the time set by court order.

While it is wrong for appellant Watts to file his proper petition 15 days later than the court asked:

1) This delay was not done in bad faith;

2) No party’s interest were prejudiced or adversely harmed by the late filing; and,

3) No rules or laws currently allow for sanctions for this action.

4) Finally, since this case was not dismissed with prejudice, it may be refiled again under Original Jurisdiction, as proscribed by Rule 9.100. This implies 

SC03-2420 (Schiavo/Watts) Motion Clarification; Concurrent Motion Rehearing

that it would be more expedient to all parties to continue this case than to force a refilling de novo or risk involvement by a federal court’s review.

Even assuming arguendo that this case were to be dismissed with prejudice, such dismissal would be impossible without direct review of the merits by The Most Honorable Justices of This Court, with justices specifically concurring or dissenting. (See Lanson v. Fla. Bar, in case number: SC01-299, Shaw, Harding, Pariente, and Lewis, JJ, concurring; Anstead, J, dissenting; Cf: Case Numbers SC01-1577; SC02-1598. This Court was told in a letter: “Dear [Clerks] Mr. Hall and Ms. Causseaux: … you have not been authorized to render decisions on behalf of the Florida Supreme Court Justices. … That statement requires a determination by the Court not by you. … Accordingly, confirm immediately that this matter is filed and will be presented in the appropriate fashion for the Court’s review. Very truly yours, /s/ Meryl M. Lanson” (Source: http://victimsofthesystem.org/response.html) This Court, by its referral of said cases to the justices, apparently held that, while Article V, Section 3(c), Fla.Const. delegates certain powers to the clerks, this type of dismissal is not one of them.

This Court is not authorized by RULE 9.410, Fla.R.App.P.

Rule 9.410 gives the court the authority to dismiss only for a violation of the rules or for filing a paper that is frivolous or in bad faith.

While it is best to file within the time asked by the court, this one-time late filing by a few days does not directly violate a rule. The “proper” brief eventually complied with RULE 9.100 by naming respondents and showing why petitioner has standing to proceed. (Actually, the original filing named respondents in the body, even if not in the heading –and gave arguments for standing. However, the petitioner concedes that the 61-page brief filed was much more complete than the originally filed brief.)

The Order of This Court dated TUESDAY, JUNE 22, 2004, dismissing, does not cite an authority, even though previous rulings had mentioned 9.410. NONETHELESS, 9.410 only authorizes dismissal for certain reasons, but they do not include violation of a court order –only violation of a rule or a bad faith or frivolous filing. (The Court should change the rules if it wishes to expand its authority.)
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This Court is not authorized by RULE 1.420(e), Fla.R.Civ.P.

Rule 1.420(e), Fla.R.Civ.P., “Failure to Prosecute,” reads as follows: “Florida Rules of Civil Procedure RULE 1.420 DISMISSAL OF ACTIONS (e) Failure to Prosecute. All actions in which it appears on the face of the record that no activity by filing of pleadings, order of court, or otherwise has occurred for a period of 1 year shall be dismissed by the court on its own motion or on the motion of any interested person, whether a party to the action or not, after reasonable notice to the parties, unless a stipulation staying the action is approved by the court or a stay order has been filed or a party shows good cause in writing at least 5 days before the hearing on the motion why the action should remain pending. Mere inaction for a period of less than 1 year shall not be sufficient cause for dismissal for failure to prosecute.”

You see that at least one year must pass, and even then, this alone is not sufficient to dismiss. (The Court should change the rules if it wishes to expand its authority.)
This Court, in its ruling dated June 22, 2004, did not cite a lack of prosecution, however, in its online docket, this court stated the following: “06/22/2004  DISP-DISMISSED-LCK PROSECUTION.”

This would imply and invoke Rule 1.420(e), “Failure to Prosecute,” of the Florida Rules of Civil Procedure.

CONCLUSION:

While various rules allow for the court to dismiss a case, mere inactivity for a period of 25 days (10 days to file a petition + 15 days more when filed late), is not sufficient to dismiss. THEREFORE, dismissal in this case violates Due Process, and, since other cases have had inactivity for close to a year –far longer than the case at bar –then it would be logical to conclude that Equal Protection, as defined in State and Federal constitutions, is clearly being violated. (Petitioner Watts is being treated unequally with comparison to other litigants and parties.)

Even in the high-profile case, where no life was at stake, The Courts allowed another person to act as “next friend” for the illegally detained who was unable to speak for himself. Watts is being afforded less protection (unequal), when a life is at stake (Theresa Schiavo’s life). Hamdi v. Rumsfeld, No. 03-6696 (U.S. Supreme Court; June 28, 2004, holding next friend filing is permissible)
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Since Watts’ standing to proceed was not questioned in the latest order –and since the merits of the case were not questioned, then the arguments for standing and merit, naming certain respondents, as outlined in the proper brief and citations of additional authority shall stand. Should these be questioned, due process would require a chance to respond.

For the reasons elucidated, Petitioner, Mr. Gordon Wayne Watts, representing himself, Pro Se, and seeking mandamus, habeas, and other relief, is due process under the law, which prohibits dismissal for whimsical reasons and requires reinstatement and resolution on the merits.

CERTIFICATE OF SERVICE

I certify that a copy hereof has been furnished to the following parties by FIRST CLASS US POSTAL MAIL, this _06th_ day of _July_, 2004:

* Hon. Thomas D. Hall, Clerk, Supreme Court of Florida

500 South Duval Street - Tallahassee, FL 32399-1927

PH: 850.488.0125 (By overnight mail to the Supreme Court - and in “Emergency Fashion,” and pursuant to the appropriate rules.)

* Agency for Health Care Administration, State of Florida

2727 Mahan Drive - Tallahassee, FL 32308-5407

* Drew Gardens Retirement Community 2750 Drew Street, Clearwater, FL 33759  Phone: (727) 799-2177 Fax: (727) 726-4145

(Current dwelling place of Ms. Theresa M. “Terri” Schiavo, who was transferred from Woodside due to renovations, repair)

* Atty. Chris Hammond c/o Law Offices of Edward D. Foreman, P.A., Esq.,

(Attorneys for City of Pinellas Police Department, Chief, Dorene Thomas - 7700 59th Street North - Pinellas Park, FL 33781-3247)

100 2nd AVE North, STE 300 St. Petersburg, FL 33701-3338

FAX: 727.894.1915 VOICE: 727.894.1559

* Patricia Fields Anderson, Esq.

447 Third Avenue North, STE 405 - St. Petersburg, FL 33701-3255

FAX: 727.898.4903 VOICE: 727.895.6503
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* GIBBS & CRAZE, P.A., Prospective Attorneys for the Schindler family

c/o Christian Legal Association (800.404.8390)

PO Box 4010 Seminole, Florida 33775-4010

Attn: David C. Gibbs III, Esq. Phone: (727) 399-8300 FAX: (727) 398-3907

5666 Seminole Blvd., Suite 2 - SEMINOLE FL  33772-7328

* George E. Tragos, Esq., Attorney for the Schindler family 

c/o Law Office of George E. Tragos - Bank of America BLDG

600 Cleveland Street - STE 700 / Clearwater, FL 33755-4158

Ph: (727) 441-9030 or (813) 223-6405 / Fax: (727) 441-9254

* George J. Felos, Esq. - 595 Main Street - Dunedin, FL 34698-4998

FAX: 727.736.5050 or 727.736.6060

* Deborah A. Bushnell, Esq. - 204 Scotland Street - Dunedin, FL 34698-6956

FAX: 727.733.0582 - VOICE: 727.733.9064

* Christina Calamas, Esq.

400 South Monroe St., STE 209 - Tallahassee, FL 32399-6536

FAX: 850.488.9810 VOICE: 850.488.3494

* George LeMieux, Esq. - Office of the Attorney General - Plaza Level 01

400 South Monroe Street - Tallahassee, FL 32399-5536

FAX: 850.488.9810 VOICE: 850.488.3494

* Jay Alan Sekulow, Esq. - American Center for Law and Justice

201 Maryland Ave., NE - Washington, DC 20002-5703

* Randall C. Marshall, Esq. - American Civil Liberties Union of Fla.

4500 Biscayne Blvd., STE 340 - Miami, FL 33137-3227

* Thomas J. Perrelli, Esq., Robert M. Portman, Esq., Nicole G. Berner, Esq.

601 13th Street, NW, STE 1200 - Washington, DC 20005-3823

* Michael D. Malfitano, Esq., John W. Campbell, Esq., and Monica J. Williams, Esq., Attorneys for Woodside Hospice House, Pinellas Park Florida c/o Costangy, Brooks, & Smith, LLC (100 West Kennedy Boulevard, STE 500) Post Office Box 1840 - Tampa, FL 33601-1840
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* Woodside Hospice House - 6770 102nd Ave.

North Pinellas Park, FL 33782-2909

* Hon. George W. Greer, Judge, c/o Florida Sixth Judicial Circuit Court Rm. 484

315 Court Street, Clearwater, FL 33756-5165

* Hon. W. Douglas Baird, Judge, c/o Florida Sixth Judicial Circuit Court Rm. 468

315 Court Street, Clearwater, FL 33756-5165

* Kenneth L. Connor, Esq., Counsel for Respondent Governor Jeb Bush - c/o Wilkes & McHugh, P.A., One North Dale Mabry, STE 800 Tampa, FL 33609-2755

* Kenneth L. Connor, Esq., Counsel for Respondent Governor Jeb Bush

19928 Evergreen Mill Road - Leesburg, VA 20175-8741

* The Florida Department of ADULT PROTECTIVE SERVICES c/o Florida Department of Children and Families-APS 1317 Winewood Blvd. - Bldg. 6 Room 366 Tallahassee, FL 32399-0700

* Bernie McCabe, State Attorney for Pinellas County Florida

PO Box 5028 Clearwater, FL 33758-5028 

* Bernie McCabe, State Attorney for the Sixth Judicial Circuit Room 100

14250 49th Street - Clearwater, FL 33762-2800





Respectfully submitted,





GORDON W. WATTS, Petitioner / Plaintiff / Appellant





821 Alicia Road - Lakeland, Florida 33801-2113





Home Phone: 863-688-9880





Work Phones: 863-686-3411 and 863-687-6141





Electronic Mail: Gww1210@aol.com





Acting Attorney for the Appellant:





Gordon W. Watts, PRO SE
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