ADMINISTRATIVE LAW SUMMARY
INTRODUCTORY ELEMENTS

Theoretical Foundation of Judicial Review
1.
Fundamental tension between the supervision of the executive branch by the judiciary, and the need for efficiency in accomplishing a valid and important objectives of tribunals and boards.  This tension has been reflected in the two conflicting theories of judicial review.  The rule of law/protection of individual view (Dicey) supports interference with tribunal decisions.  While the administrative efficiency/public good approach (Willis) supports curial deference.

2.
Superior Courts claim as a part of their inherent jurisdiction granted before the enactment of the BNA Act this supervisory role in order to ensure the functioning of the rule of law.  This was enshrined in the constitution by virtue of s.  129 BNA Act.

3.
The exercise of this supervision boils down to a specialized branch of statutory interpretation.

Appeal or Judicial Review
4.
Appeals - look to the statute governing the body to determine the nature of the appeal:

a.
Type of appeal: 

i.
limited to material before original court

ii.
trial de novo

iii.
rehearing - record from below plus new evidence

b.
Scope of appeal:

i.
permissable grounds to argue on appeal

ii.
unlimited (note errors of fact not openly accepted)

iii.
error of law only

c.
Intensity of appeal - does the court below have to Aget it right@ or is their 

latitude.  

d.
Consequence of appeal - can court substitute its decision or send for rehearing 

only

5.
Courts will also consider other factors in determining a-d.  Specifically, they are less likely to defer on appeal in procedural matters (courts consider themselves expert in procedure).  They may also consider the seriousness of the consequences facing the person appealing in determining whether or not to defer.

6.
Reddall - Nurse appealing decision of discipline committee of College of Nurses.  Significant because it shows courts interfering due to procedural irregularity below.  The College did not actually hear any evidence related to the allegations.  Also note seriousness of consequences facing Reddall - loss of livelihood.  OCA did not defer.   Appeal of penalty allowed, remitted to college for penalty (Redall admitted incompetence).

7.
Judicial Review - only concerned with the legality of the decision.  Not interested in what was decided only interested in how it was decided.  Meant to ensure that executive action stays within the bounds of its law.

a.
Authority for Judicial Review:

i.
Inherent jurisdiction - as above

ii.
Judicial Review Procedures Act (JRPA) - Gives procedures that a 


person must follow to go to court to seek judicial review.  Statute has 


only 10 sections.  Under s.6 says application for judicial review goes 


before the Divisional Court (Court of the General Division, sitting in a 


bench of three).

iii.
Federal Court Act - the counterpart of the JRPA in the federal arena.

iv.
Statutory Powers Procedures Act (SPPA) - statutory powers given to an

executive agency (board, tribunal etc).  Gives procedures that a board or agency must follow in the exercise of their statutory powers.  NO equivalent to this in federal arena.  Federal arena governed by the common law rules of NATURAL JUSTICE AND FAIRNESS.

b.
Obtaining Judicial Review:

i.
File an AApplication For Judicial Review@ under s.2 of the JRPA, or 


s.18.1 of the FCA.  This is done by way of an afidavit.  The record of 


the board below is brought forth, no witnesses are called.

c.
Three special rules of Judicial Review:

i.
Cannot get judicial review unless all other avenues of redress ahve been

exhausted.  If the statute provides for an appeal, then it must be exhausted.  Note Harelkin.

ii.
Judicial review is a discretionary remedy.  Court not obligated to grant

judicial review.  Not obliged to quash the decision below.  This is an equity/clean hands type of argument.

iii.
Court will not hear an application fo judicial review unless the tribunal 


has made its final decision.  Court very resistant to fragmenting 


proceedings by hearing motions regarding interlocutory matters.  Note 


Bell.

8.
Four grounds (broadly for judicial review):

a.
Jurisdiction - the threshold test.  Definition of jurisdiction - the authority to 

decide.

This is jurisdiction in the narrow sense.

b.
Error of law - several subsets are available.  Said to have the effect of making 

a tribunal lose its jurisdiction:

i.
Error in interpreting legislation (either empowering legislation or 


collateral legislation).

ii.
Error in exercising discretion.  Expanded upon later.

iii.
Evidentiary error - normally judicial review is not granted on this type

error.  Will occur where wrong standard of proof was demanded or where decision was made in abscence of evidence.  JRPA doesn=t allow for JR of insufficient evidence (s.2(3)), but does for no evidence (s.2(2)).  FCA allows for judicial review where decision is made without regard for the material before the board (s.18.1(4)(d)).

c.
Error of procedure - a mistake as to procedure takes the tribunal outside of its

jurisdiction.  Causes to lose jurisdiction.  An error of procedure can also be seen to be a subset of the error of law category, but one in which the Patently Unreasonable standard is achieved forthwith.  Four sources of procedure:

i.
common law - two maxims of major significance:

(1)
Audi alteram partem - the right to be heard

(2)
Nema judex in causa sua (Black=s - nemo debet esse judex in

propria causa) - no man can be a judge in his own cause.  Decision maker can=t be interested in the outcome of the decision. 

ii.
empowering statute

iii.
SPPA

iv.
policies and procedures of board itself


9.
Differences between Appeal and Judicial Review:

a.
Procedure by which it is obtained.

b.
Judicial review has no regard for merits, is concerned only with legality of 

decision.

c.
On judicial review matter is referred back to the tribunal.  JR will not substitute 

its decision for that of the board.

Remedies
10.
The prerogative writs:

a.
Certiorari - bring forth the record

b.
Mandamus - mandating an official to perform 



c.
Prohibition - prohibiting a board from exercising authority

11.
Equitable remedies of injuction and declaration - private law remedies

SCOPE OF JUDICIAL REVIEW - AGAINST WHAT BODIES?
1.
The general proposition was that when a board was required to Aact judicially@ (Electric Commissioners) either by statute, or because of the internal procedures of the board, that judicial review would be available.  Hawkins suggests that it depends on an examinatio of if a board is exercising any public power, and whether they are acting judicially by statute, and a look at the internal structure of the board.

2.
This common law approach was codified into JRPA (s.2(1) and s.2(2)).  Note that the words Ain the nature of@ give the courts some degree of flexibility in application.  In the Federal Arena look to s.18(1) FCA which grants the trial division exclusive original jurisdiction.

Statutory Arbitrator
3.
Port Arthur Shipbuilding - Compulsary arbitration, forced by statute (Ontario Labour Relations Act).  Issue was could the court review decision of board.  Court decided that since the legislature compelled recourse to arbitration board, the board is a statutory creation, and therefore subject to judicial review.  Quashed the decision of the board because the board did not stop at determining if there was cause for dismissal, but instead, substituted its decision for that of the company.

4.
Re OPP (not in case book) - Court decided that order of a consensual, non-statutory arbitrator was subject to review due to the Awiggle words@ in the JRPA (Ain the nature of certiorari@).  This action would have historically been brought on a motion to quash or Amotion in lieu of certiorari@, thus, it is in the nature of certiorari.

5.
Pestell - Court decides that the Kitchener Real Estate Board is a private body and as such will not extend judicial review.  Relied on deSmith stating that JR does not issue to a private arbitral body deriving its jurisdiction from contract, or to a voluntary association deriving its jurisdiction from the consent of its members.

6.
Re Rees - Hawkins calls this very similar to Pestell (voluntary association, no statute), but court did apply judicial review.  Member suspended from union and subjected to fines by executive of the union.  Distinguishes Pestell, saying that it was an unduly narrow construction, to be only confined to the class of case which it applied.  Looks again at the words Ain the nature of@ found in s.2(1) JRPA.  Says scope of s.2(1) not closed but capable of Aevolution and adaptation@ to new circumstances.  To consider this look at:

a.
The nature of the function that the board is fulfilling - is it acting judicially?

b.
Power to affect the rights and liabilities of a member.

c.
Analogy to similar circumstance: matters between union and members no less a

matter of public concern than matters between unions and employers.  

7.
Sabados and Canadian Slovak League - Question as to whether the court can apply judicial review to decisions of a voluntary association.   League was an incorporated body created by the Parliament of Canada.  Decided, however, that just because a Federal enactment created the body, that it was not necessarily within the exclusive jurisidiction of Federal Court under s.18 of the FCA.  Found that it was applicable to judicial review under s.2(1) of the JRPA, because no specific wordings removed this federally created body from the jurisdiction of the Divisional Court.  Hawkins states that when the judge found it to be outside the exclusive jurisdiction of the federal court, then it would be akin to a private company, therefore certiorari (and hence JR) would not lie. **NB golf clubs have always been subject to JR by way of some kind of anomally.

8.
Lakeside Colony of Hutterian Brethren - Hawkins classifies this a purely private case.  Looking for a declaration that a particular two guys were no longer members of the Hutterian community.  Only reason court intervened with JR was that both parties had consented.  Otherwise was a purely private matter.  Could come to a decision here because it was a question of membership, and there was a membership code.

9.
Consideration for extending judicial review beyond the board acting pursuant to a statutory power:

a.
Is the power being exercised analagous to the exercise of a public power?

b.
Are the consequences to an individual severe?

c .
Is there an aspect of public service to them?

d.
Are they analagous to public clubs which the court will intervene?

e.
Are they acting judically?  Is there a justiciable isse?

STANDING
1.
The illustration

Standing
---------------------------------------------------

Private Interest Standing


Public Interest Standing

    ^

    ------------------^-------------------


Direct



Indirect





a.
Invasion of a public right
a.
Serious issue


concurrent to an invasion 


of a public right

b.
Genuine interest

c.
No other way to bring

the issue to court

b.
Special Damages Case - 

Where, as a member of the

public, your rights are more


injured than others.

2.
Public interest standing raises policy considerations underlying judicial attitudes.  Looks at private challenge to administrative authority granted powers by the legislative authority.

3.
Two issues involved:

a.
Standing of an individual:

i.
Finlay - Rare case about the power of one member (the provincial

minister) of the executive, not about a board.  Deductions made from social assistance cheque to pay a debt owed to the government from an overpayment.  Argued that the Federal Government should not provide the provincial goverment with funding, since the Provincial government had not followed the rules in the grant from the federal government.  Eventually granted public interest standing, but court considered all elements.  Court found:

(1)
No direct private right accruing in Finlay

(2)
Insufficient causal nexus to establish a case for standing based 



upon indirect private standing.

(3)
Considered following wrt public interest standing:

(a)
allocation of scarce judicial resources - court claims this 




is addressed by serious issue/genuine interest

(b)
need to screen out the mere busybody - addressed by

serious issue/genuine interest

(c)
justiciability - addresses question of proper role of courts

and relationship to other branches of government.  Courts look for right/wrong answer, not for the politically expedient answer.

(d)
process - adversarial system demands a lis between the

parties.  Court cannot conduct inquisitional hearing.

b.
Standing of a board or agency:

i.
Consolidated Bathurst - Court investigates the role of a tribunal in 


judicial review.  

(1)
Tribunal has expertise in determining its jurisdiction.

(2)
Ratio is that for the purposes of determining standing, breaches 



of natural justice will be considered a question of Ajurisdiction@.

(3)
Discretion of the court will determine the extent to which

participation will be allowed (made a [artificial - Hawkins] distinction between rule of law and a rule of court.  Decided that rule of court would determine extent of boards involvement.).

(4)
Relied upon 9(2) JRPA word Amay@ conferred upon board right,

but not obligation to be joined as a party to the proceedings.  As long-standing procedure of the board was under attack, court considered it appropriate if they answer the submissions of the appelant.  Board can defend its procedure.

ii.
Paccar - Employer treated a collective agreement as at an end, gave 

        
notice, then imposed new terms of employment upon employees.  


Industrial Relations Council decided against union.  Union appealed to 


court.  Court decided for union.  BCCA also decided for union.  On 


appeal to SCC, court allowed the Council standing on the grounds that 


it could make submissions respecting the proper standard of review to 


be allowed, where the appeal is based upon an alleged error of law 


based upon a misinterpretation of the empowering statute.

iii.
Northwestern - Board can defend its jurisdiction.

ABUSE OF PROCESS
Introduction
1.
Deals with preliminary or interim measures arising from action before a board.  Usually these amount to attempts to have the hearing stopped.  Two avenues are available to pursue this:

a.
Proceed to court with application for JR

b.
Bring motion before chair of the board, asking board to stay its own 

                            proceedings.

This motion can also be challenged before the courts on JR.

2.
Courts are very reluctant to quash hearing in either case.  Great concern about fragmentation of the hearings and satisfying the audi alteram partem principle.  Also note that the board is seen to be in a better position to determine if delay was warranted.  This reluctance is protected by the fact that JR is conducted on discretion.  Even though the grounds have been made out, a court may decide to defer from hearing an application.  

3.
General trend in cases is that you may be able to win a motion to interrupt proceedings if you can show an abuse of process that is a result of delay PLUS some other abuse like improper procedure.  

Delay
4.
Delay by the agency in getting the proceedings to the hearing stage can be an abuse of process.  The aggrieved party will argue psychological stress, mootness, or that evidence is hard to come up with.  Delay is brought under the grounds of natural justice and fairness.

5.
Tension between prejudice to the respondent, and the right of the complainant to be heard.

6.
Delay must have resulted in a Aserious prejudice which amounts to an abuse of process@ in order to meet the requirements for abuse of process.  Del


5.
Ontario College of Art - Two issues: Delay and Bias.  Three arguements made:

a.
Board has no jurisdiction at outset due to improper constitution due to bias.  

Court said if bringing allegation of this, must ask the tribunal being accused of 

bias first;

b.
Delay meant college cannot receive fair hearing regarding bias.  Court said go

before tribunal, bring preliminary motion, let them decide.

c.
Even if the board did agree, the only remedy available would be to strike up a 

new investigation.  Submitted that new investigation could not arrive at proper 

conclusion due to delay.  Court said go back to board and make that argument 

there first.

6.
Ministry of Health - Respondent brought application for JR before the board of inquiry was established (following the investigation).  Brought application to quash the commissioning of the B of I.  Distinguished College of Art by saying that discretion to intervene exists where the situation warrants it (advantages of intervention outweigh the disadvantages of restraint)  Two main reasons argued:

a.
Failure to comply with procedural aspects of statute

i.
Commission waited 18 months to notify MoH that there was an 


application for reconsideration before the board.

ii.
Commission did not give reasons for changing its mind, and requesting 


the appointment of a B of I.

iii.
Commission did not give notice of special reasons for allowing an

extension to the normal 15 day limit for bringing an application for reconsideration.

iv.
Complainant failed to provide Aa concise statement of the material 


facts@.

b.
Delay

i.
Incident actually occurred 7 prior to date of JR

ii.
Some witnesses no longer available

7.
Similarities and Differences - weighing:

a.
Similarities:

i.
College of Arts - Delay + Bias

ii.
Ministry of Health - Delay + Procedural

b.
Differences

i.
Timing: 

(1)
College of Arts - board in place

(2)
 Min of Health - no board constituted.

ii.
Admission of Fault

(1)
College of Arts - no admission of bias

(2)
Ministry of Health - board admitted procedural irregularities

8.
City of Windsor - Case involved delay, bias of investigator, failure to disclose.  Court said that delay alone would not have been sufficient.  Bias alone would not have been sufficient.  When these two factors combined with failure to disclose, result was that a fair process could not have been had.

Issue Estoppel
9.
Rasanen - NB - THIS CASE IS AN APPEAL, NOT JR.  About to lose job, guy is offered either transfer to Calagary into same job, or stay in TO in an inferior position.  Applicant refused both, brought action under Employment Standards Act for termination benefits.  Employment standards determined that there was no entitlement to termination pay.  This was reviewed, found that termination did occur.  Ordered company to pay $4400.  Third stage of review (conducted in abscence of employee) determined he was not entitled.  On action in civil suit, judge dismissed based on estoppel.  

a.
Estoppel depends on three conditions:

i.
Same question must be sought to be answered in both proceedings

ii.
Earlier decision must be final


iii.
The parties to the decision in both proceedings must be the same 

b.
OCA agreed with trial judge that issue estoppel applied in the case of

adminstrative tribunals.  In spite of fact that ESA said that remedy under act does not affect civil remedies, OCA decided that you are not barred from seeking a civil remedy, but if you pursue a remedy under ESA, you are estopped from making civil application on the same matter.  Simply because it allows for civil remedy does not mean that it negatives possibility of issue estoppel.

c.
HAWKINS DISAGREES WITH MAJORITY- says that this case used by the

majority (Abella) simply as an example that the courts should defer to the decisions of the ESA tribunal.  Policy point - courts should defer to tribunals.

10.
Libbey Glass - Company wanted to purchase assets of bankrupt company.  Did not want to get stuck holding the bill for outstanding vacation pay.  Made inquiries as such to the Ministry of Labour.  Ministry wrote back a very cautious letter.  Libbey, upon a claim by employees for vacation pay, plead the doctrine of legitimate expectations.  (If adminstrator makes representation to you, and you rely on these representations in good faith, then the adminstator will be estopped from denying representations.  Court decided against Libbey because:

a.
Letter was cautiously guarded: must be a clear and unqualified representation - 

this letter contained severly qualified representations

b.
Vacation pay did not belong to the ministry - it was not theirs to bargain away 

at any rate.  It belonged to the employees.

c.
Estoppel can=t act to prevent the performance of a positive duty required by

statute.  It is only a rule of evidence.

Significance is that this case recognizes the doctrine, and recognizes the idea that in cases of estoppel, the Court will weigh the public interest against the private interest.

DISCRETION TO DENY JUDICIAL REVIEW

1.
Most important point is that the Divisional Court has the discretion to to hear an application for JR in spite of the fact that the tribunal has made its final decision, and the complainant has a valid ground upon which to attack the boards decision.

2.
Grounds for this discretion may be (very broad):

a.
Delay in bringing application

b.
Availability of alternative remedies (appeal etc)

c.
Misconduct of the applicant

d.
Waiver by the applicant

e.
Hypothetical issue

f.
No injustice

3.
This discretion is laid out in JRPA s.2(5).  The FCA does not explicitly contain reference to discretion, but s.18.1(1) arguably incorporates the discretionary nature of the writs at common law.  Also s.18.1(5) allows court to refuse relief where it finds no substantial wrong or miscarriage of justice has occurred.

4.
Harelkin - NOTE: Beetz writes majority, Dickson writes dissent.  Student kicked out of school after a committee of the university council heard his appeal of this decision ex parte.  Student applied for JR.  He had not exhausted his remedies, as one appeal was left to the University Senate.  In spite of clear procedural errors university won at SCC.  Deals with courts discretion to extend JR.  Stands for the proposition that one must exhaust all appeals before seeking JR.  Also is an issue about Harelkin=s Aclean hands@.  In determining the exercise of discretion court is to consider:

a.
Convenience and adequacy of the alternate remedy;

b.
The nature of the error:

i.
misinterpretation of a statute - deference  more likely

ii.
affront to natural justice - deference less likely

iii.
essentially, the more jurisdictional the error, the more likely to get JR

c.
The nature of the appellate body:

i.
if appeal is to court, more likely to defer

ii.
appeal must go to a body more senior than the body which heard the 


matter first

d.
The remedial power of the appellate body - the more open, more likely to get 

deference.

5.
Dickson, in dissent, believed that the error was significant enough to affect jurisdiction.  Also made a point about ascending rigidity and the fact that Harelkin could not respond on appeal because the initial two boards had kept no record, therefore, he couldn=t appeal their decision.

THE DECISION
INTRODUCTION

1.
Traditionally, this was approached from the point of view of review of the decision.  Hawkins points out that this trend is being replaced by a review of the decision maker.  One function of this is the courts increasing emphasis on the expertise of the board regarding its subject matter.

2.
Historical thumbnail sketch:

a.
Historically, Justices of the Peace were seen to be allies of Parliament.  Wanted 

to protect their decisions from the King=s writs.  To do this Parliament invented 

the privative clause, and struck the requirement to keep records of their 

decisions (no record, no review based on error on the face of the record).

b.
Courts retaliated by inventing the doctrine of jurisdiction.  Said decisions could 

be reviewed for jurisdictional error, but not for mere error within jurisdiction.  

Called this an Ainherent right@.

c.
1952 - Northumberland Compensation: Denning creates Aerror of law on the 

face of the record.@  This invention gave courts ability to review because a 

tribunal Alost jurisdiction@.  Called this Ajurisdictional error@.  An error on the 

face of the record which did not amount to a loss of jurisdiction was called 

Amere error@.

d.
1979 - CUPE v.  NB Liquor - Dickson: if there was a privative clause in the

statute, and there was an error within jurisdiction, the decision could only be reviewed if it was patently unreasonable.  Marked the beginning of a decade of deference.  Courts particularly sensitive towards expertise.

e.
1988 - Bibeault - Beetz: effort to protect the Arule of law@, noted that tribunals

should not be able to grant themselves jurisdiction not extended to them by Parliament.  Problem was that there was no boundary line defining where Ajurisdiction@ started or stopped.  Test developed to define this boundary line was the pragmatic and functional test.  Once again, this makes it easier for the courts to review the decisions of tribunals.  Return to Ajurisdiction centered@ analysis. 

3.
Hawkins suggests that instead of looking from the inside out (Dickson), or from the outside in (Beetz?), the real answer is to adopt a functional approach.  This approach looks at the intent of the legislature by considering an ennumerated set of factors.  Hawkins identifies three problems with this approach:

a.
Conceptual problem - Patently Unreasonable and Pragmatic and Functional use 

the same factors to consider.  This means that there is no reason to draw a 
                                
distinction between the two approaches, as they boil down to the same thing - 

             A who does the legislature intend should make the final decision on the matter?@.

b.
Risks slipping back into conceptualism - Superintending function of the courts

assumes more dominant role.  One of the main criterion (expertise) is not defined, and risks becoming a label to justify a predetermined decision.

c.
Considers examination from context of substantive judicial review - Hawkins

suggests that review based upon Board procedures may be more fruitful.  Courts are expert at procedure.  Idea is that if tribunals conduct themselves procedurally correctly, they have a better chance of producing substantively sound decisions.  Calls this Abarking up the wrong tree@.

4.
As a footnote, s.20 SPPA defines the record as being the document by which the proceeding was commenced, the notice of the hearing, any interlocutory orders made by the tribunal, all documentary evidence filed with the tribunal, the transcript of oral evidence given at the hearing, and the decisions of the tribunal with reasons, if given.

GROUNDS FOR REVIEW
1.
There are three grounds for judicial review of the decision of a tribunal:

a.
JURISDICTION - Board had no jurisdiction to enter upon inquiry that it took OR

it had jurisdiction to enter upon the inquiry but failed to do so.

b.
ERROR OF LAW-Board had jurisdiction but lost jurisdiction by committing an

error of law.  Several errors of law are possible (generally considered to be interpretive, discretionary, and factual):

i.
Error in interpretation of constituent, collateral, the constitution, or other 


documents like collective agreements;

ii.
Fails to take into account relevant considerations;

iii.
Takes into account irrelevant considerations;

iv.
Fails to deal with question required to solve by enabling legislation;

v.
Decides a question which enabling legislation does not remit to it;

vi.
Fettering of its discretion by adopting rule instead of case by case;

vii.
Act out of improper purpose or other form or bad faith;


viii.
Factual error sufficiently grievous to amount to error of law;

ix.
Admit evidence that it should not;

x.
Apply inappropriate standard of proof;

xi.
Commit error by reaching such an unreasonable decision as to be 


arbitrary or violates general legal norms;

c.
PROCEDURAL ERROR - Board had jurisdiction, but lost jurisdiction by 

committing procedural errors.

2.
No Error, per se, but conflicting decisions of different boards (inconsistency in operational definition), or where two tribunals interpret the same decision from different directions (inconsistency in approach):

a.
Lapointe(1993) -Worker was injured.  Normally entitled to 90% of wages for a

certain period of time.  Within that period of time, however, the company went on a temporary shutdown which had been previously announced.  Company only compensated for days immediately preceeding shut-down.  Health and Work Safety Commission (BRP) dismissed an appeal of this decision.  Employee then appealed to Workplace Injuries Commission (CALP).  CALP found for employee.  Company filed a writ akin to certiorari (evocation) with the courts.  

i.Court adverts to the apparent arbitrary nature of this conflict, and cites that

it is an affront to the Aequality before the law@ aspect of the rule of law.  States that this principle is not an absolute, and that curial deference should not yield to this.   IMPORTANT - AFor the purposese of judicial review, the principle of the rule of law must be qualified@. 

ii.Suggests that if tribunals come to conflicting decisions, the legislature will

step in .  

iii.
Also states that tribunals, like the common law, may render a number of

conflicting decisions, before consensus emerges.  Believed above all that recognizing conflicting decisions as a basis for judicial review would undermine the principles of curial deference.

iv.
Critique:  Hawkins disagrees with this result.  Suggests that curial

deference would not be heavily eroded if courts apply judicial review to such cases.  Also says L=Hereux-Dube cannot support this decision upon an overly rigid adherence to the idea that courts will not ajudicate upon the merits.  Says they do so all the time.

b.
Shaw Cable (1995) - Decision of CRTC conflicts with the decision of a labour

arbitrator.  This contradiction results in decisions which are conflicting and mutually exclusive - court calls this an operational conflict (CRTC says share the lines, Arbitrator says contract with union will not allow lines to be shared).  Bases intervention by judicial review upn the Apresumption of legislative coherence@.  Says that only contemplated where impossible to comply with two administrative decisions.  McLachlin, in dissent in part, would consider the courts ability to intervene to be intitiated whenever claimant cannot simultaneously fulfill its legal obligations (ie not just the operational conflict - impossibility idea).  Factors to consider in deciding which view prevails (a functional approach which looks at legislative intent):

i.
Consider legislative purpose behind the establishment of the tribunal.  


The more important the tribunals importance, the more likely that 


legislator would have wanted their decision to stand.

ii.
Consider the extent to which an administrative tribunal=s decision is 


central to the purpose of that tribunal.

iii.
Consider the degree to which a tribunal, in making a decision, is 


fulfilling a policy-making or policy-implementation role.  More policy-


making the tribunal is, the more likely that its decision is to take 


precedence over other tribunal.

THE STANDARD OF JUDICIAL REVIEW
Analysis
1.
Argument before the court is always made in the alternative. 

a.
Jurisdiction - Apply the test in Bibeault, and subsequent modifications to

determine who the legislature intended to make the final decision on the matter.  In deciding this consider:

i.
The statute which empowers the board:

(1)
Wording of the enactment conferring jurisdiction including the

breath of the language used and the presence or absence of a privative clause.

(2)
Purpose of the statute creating the tribunal

(3)
The scope of the powers conferred

ii.
The area of expertise of the members of the tribunal

(1)
Does it possess a developed jurisprudence?

(2)
How are the members selected?

(3)
How do members participate in the decision making?

(4)
What experience or context do they enjoy that gives them special

advantages or insights?

iii.
Nature of the problem before the board.

(1)
Does it fall squarely, or only by implication within the powers of 



the board

(2)
Does its answer require specialized knowledge or is it a question 



of general application better suited to a court?

b.
If answer to above is NO.  The standard will be correctness.

c.
If answer to above is YES.  Must move on the to the PATENTLY

UNREASONABLE test to determine if the tribunal=s interpretation of provisions in its constitutive legislation was not Apatently unreasonable@.  Consider specifically:

Conceptual Cases

1.
Preliminary/Collateral Questions

a.
Parkhill (1961) - New company bought business from receiver.  Bought its 

assets,

but not goodwill of business or accounts receivable.  Union applied to Labour Board to have its old collective agreement bound upon new owner.  This forced the board to give an interpretation of the Bankruptcy Act.   Company got judicial review.  Trial agreed.  Man CA said that in order to determine if collective agreement, board had to first interpret the Aownership@ in the Bankruptcy Act.  Because this issue was preliminary to the board deciding, boards decision was subject to judicial review. When considering legal principles outside of the scope of the Labour Relations Act, the board would be held to the standard of correctness.

b.
Hawkins notes that any issue can be broken up into two parts, and one part

considered preliminary.  This doctrine has been severely limited (destroyed?)  by the SCC.  Blanchard noted that there is an Aabscence for any coherent test for determining what is preliminary@.

2.
AAsked the Wrong Question@ Cases 

a.
Metropolitan Life - Union of Operating Engineers applied to Labour Relations

Board for certification based on the support of 55% of the company.  Company contested this citing the constitution of the union which said that members had to be engineers.  Board said that its procedure is to determine simply if a person is a member by the issuance of a card, and the payment of at least $1.  Concerned only that the union accords all such employees full rights and privileges as members.  On appeal of JR to SCC, court determined that the Board asked itself the wrong question.

i.
Asked whether employees were members of the Union at the time.

ii.Should have asked whether the employees had fulfilled the requirements of

certification.  Note: this included a vote as to the 55% threshold that was never held.

iii.Hawkins claims that the board should be able to determine what is the right 


and wrong question to be asked.

b.
Bell v.  Ontario Human Rights Commission - complaint of racial discrimination

filed with the OHRC.  Complaint based on the fact that black man had tried to rent an apartment and was refused, while his white girlfriend was later accepted.  Layout of the apartment was such that it was not completely separate from the rest of the house.  The act stated no discrimination in the letting of Aself-contained dwelling unit@.  Two issues:

i.
Brought application for JR before matter had been considered - SCC

decided that this was OK in this case as the question was a Ashort and neat question of law@.  This is the high water mark of the interventionist courts.  Wouldn=t wash today.

ii.
Can the OHRC interpret its own statute because of its expertise in

preventing discrimination?  Court said no.  OHRC not expert at interpreting law IAW broad social policy.  A task more suited for the courts.  Legislature did not intend a one person board of inquiry to make decisions of this magnitude.  


c.McLeod v.  Egan (1974) - Matter before a labour arbitrator.  Collective agreement

said working week consists of 40 hours.  Employee refused to work overtime above 48 hours.  Grievance filed that employee could not be compelled to work more than 48hrs per week.  Arbitrator considered the Employment Standards Act, and not just the collective agreement.  Arbitrator said that the members consent to work this extra overtime was given by his membership in the union whose collective agreement did not provide for refusal of additional hours.  Court said that a board is entitled to interpret a AGENERAL PUBLIC ENACTMENT@, but that if it does so its decision will be held to the standard of correctness - no policy of curial deference will apply.  Hawkins contends that there may be Afunctionalist@ (legislative intent) thinking happening here, but that you have to dig to get it.

Functional Cases
1.
Nipawan District Staff Nurses Association - Two unions vieing to represent nurses at a hospital in Saskatchewan.  Union argues that the NDSNA is a Acompany dominated organization@ (defined in Trade Union Act) because of their relationship with the Saskatchewan Registered Nurses Association (SRNA) whose council included a majority of directors of nursing and superintendants.  Board finds for NDSNA.  Its decision was protected by a privative clause.  MCA used the Met Life approach, stating that the board had asked itself the wrong question by asking if management persons were involved, whereas act said Acompany dominated@.  Hawkins says that could have gone the preliminary questions route also.  SCC moved away from this wrong question approach, beginning functionalism.  Important because:

a.Provides the basis for Dickson=s patently unreasonable test - Aif the decision of the

Board can be rationally supported on a construction which the relevant legislation may be reasonably considered to bear, then the Court will not intervene.@

b.
Prior to this Courts were overturning decisions of boards without telling why.

This lays the groundword for the beginnings of courts giving reasons for their intervention.

2.
NB Liquor (1979) - A landmark case.  Union complained that their jobs were being filled by managers during a strike, contrary to the Public Service Labour Relations Act.  Case involved interpretation of one clause in the act relating to Areplacement@ or Afill their position@ and the word Aemployee@.  At the SCC, Dickson declines to intervene in the decision of the board, and in so doing lays down the patently reasonable test.  

a.
AThe courts ...should not be alert to brand as jurisdictional, and therefore 

subject to broader curial review, that which may be doubtfully so.

b.
Asks AWas the Board=s interpretation so patently unreasonable that its

construction cannot be rationally supported by the relevant legislation and demands intervention by the court?@

c.
Considers the expertise of the board in developing a body of labour relations

jurisprudence, the comprehensive nature of the regulatory scheme surrounding labour relations. 

d.
Court has said:

i.
That board=s decision will not be PU if there is any evidence capable of

supporting the decision.

ii.
Board=s interpretation must be one which the words can reasonably bear 


(ie not irrational).

iii.
Board=s decision was Aas good@ as any other decision.

iv.
Boards decision has a rational or minimum evidentiary element to it.

e.
Modern interpretations:

i.
PU will apply even in the abscence of a privative clause.  Privative 


clause just one element of determining the intent of the legislature.

ii.
PU does not apply to errors interpreting the constitution.

iii.
PU applies on appeal or on JR.

3.
Blanchard (1984) - Blanchard fired for accepting kick-backs.  Company fired him.  Appealed to board.  Appointed arbitrator.  Arbitrator reinstated Blanchard, substituted suspension without pay.  Considered privative clause indicating Parliament=s intention to make arbitrator responsible for completely and finally deciding questions submitted to him.  Looked at his expertise, and importance of ensuring quick settlement.  Company argues that arbitrator misapplied a preliminary question (interpretation of good and sufficient cause).  Court explains weakness of preliminary questions doctrine as absence of any coherent test for determining what is preliminary.  Strictly limited (destroyed) the use of this concept.  NOTE - Hawkins does not accept the courts assertion that every unreasonable finding results from an error that is unreasonable, whether it is an error of fact or an error of law.  OPENS UP COURT TO DECIDE BASED ON THE MERITS.

4.
L=Acadie (1984) - release concurrently with Blanchard.  May reveal Beetz=s dissatisfaction with the curial deference implied in the PU test which leads up to the claw back in Bibeault.  Involved a complicated cross appeal of two aspects of a decision of the Canada Labour Relations Board.  Board killed unlawful strike, and sent issue to arbitration.  Union didn=t like killing of strike.  Company didn=t like being forced to arbitration.  Union argues that the determination of the strike as unlawful was preliminary.   Court rejects this notion.  Company argues that decision to send to arbitration based upon PU error of interpretation of statute.  Beetz disagrees with the interpretation, calls it an error going to jurisdiction.  In doing so, he focused on the aspect of NB liquor that said that determination of jurisdiction is not to be limited to Aattributive jurisdiction.@  Hawkins criticism:

a.
If the first issue, relating to the same matter, was within jurisdiction (IAW NB

Liquor), then to call the second issue jurisdictional is a contradiction. 

 
b.Underlying reasons-Beetz is judge from Quebec,understands that he will face this

issue under a Charter challenge, wants to be consistent.  Also suggests Beetz orientation towards a stronger role for the rule of law in admin law.

5.
  Bibeault (1988) - Strike by janitors in one union.  Contract ends.  Newe contract awarded to different company.  Union tried to argue that when an undertaking was alienated, the rights under the collective agreement pass to the new union.  Question was, is there an alienation of the undertaking recognized by the Quebec Labour Code?  

a.
Gives full weight to a functional analysis: A. .the only question which should be

asked, >Did the legislator intend the question to be within the jurisdiction conferred on the tribunal.=@

b.
States that in a legislative provision limiting the tribunal=s jurisdiction, a simple

error will result in the loss of jurisdiction.

c.
Gives the test to determine the jurisdiction of a tribunal to embark upon the

inquiry:

i.
Wording of the enactment

ii.
Purpose of the statute creating the tribunal

iii.
Reason for the existence of the tribunal

iv.
Area of expertise of the tribunal

v.
Nature of the problem before the tribunal.

6.
Paccar (1989) - Union represented Paccar employees.  Ceased manufacture of trucks, laid off 340 employees, kept 10 on.  Upon expiration of collective agreement, Paccar gave notice, and ceased to uphold it.  Union appealed toBoard which decided against union.  Board decison protected by a privative clause.  SCC decides that the question was within the jurisidiction of the board, and that it was not unreasonable.  States that the decision is Aas reasonable as the alternative@.  Hawkins says this is not a high threshold.

Hawkins very critical of Wilson=s dissent.  Believes that she took context of the case to mean judging based on the people appearing before her (felt sorry for the poor employees).  She held decision of the board was PU.  Says describing boards decision as a Apolicy choice@ does not insulate it from review, if the choice is inconsistent with the policy of the legislation under which it exists.  NOTE the strong contradiction to this sentiment by Wilson in Corn Growers.  Hawkins calls this an affront to democracy.

7.
Corn Growers (1990) - Involved a question of whether or not the Canadian Import Tribunal could consider foreign treaties in the making of its decison.  The majority of the court sent a very strong message that their role was not to assess the strength of the boards decision, but to merely look at how it had come about making that decision.  Not the courts business to get into the detailled facts and figures relating to trade.  Focus is on the interpretation of the constitutive statute, not on assessing if the boards conclusions are patently unreasonable.  Wilson attacks other members of the court saying that they are engaging in an inappropriate detailled review of the findings of the tribunal.  This means don=t look at the evidence before the tribunal to see if it will support their findings.

Gonthier (dissent) uses the word Areasonable@ to assess the findings and conclusions of the case.  Reviews the evidence and clearly decides based on the merits.

8.
Mossop (1993) - Mossop attends funeral of his gay partners father.  Wants bereavement leave.  Doesn=t get it.  Appeals to CHRC.  Tribunal concludes that he was discriminated against based upon prohibited ground of family status.  DID NOT bring a Charter challenge.  Fed Ct.  quashed decision.  SCC upheld quashing.  NOTE - no privative clause in CHRA, members of tribunal not experts (this is statutory interpretation), impression given that the courts consider themselves expert at matters affecting human rights.  This is a decision about broad social ordering.  Courts concerned that legislative intent was not to allow a one member panel to determine a matter of social ordering.  By restoring the status quo, courts send a message to the legislature that they should look into changing the legislation.  IMPORTANCE - gives the heirarchy of defferal (LaForest):

a.
Specialist boards composed of experts deciding matters of policy within a broad 

regulatory framework

b.
Labour arbitrators considering the application of a specific collective agreement

c.
Human rights tribunals, where deference is limited to their fact-finding or

ajudicative role.

Dissent (L=Hereux Dube) disagrees with this ranking.  Says that courts should defer when the tribunal is interpreting its own constitutive statute.

9.
Pezim (1994) - A case regarding regulation of the VSE by the BC Securities Commission. This is a statutory appeal.  Stands for the proposition that the court will defer to a decision of a highly specialized, expert tribunal even where the case comes by way of appeal, and there is no privative clause protecting the decision maker.  Gives very good review of functional analysis.  Continuum of deference based on:

a.
Privative clause or no privative clause

b.
Judicial review or appeal

c.
expertise of tribunal/complexity of regulatory framework

d.
history of granting deference on this topic

e.
nature of the question before the board

f.
purpose of the board

10.
Goldhawk (1995) - ACTRA president makes public views in union newspaper regarding a political viewpoint on free trade.  CBC tells him he has to step down as ACTRA president or he will lose his job due to the provisions of the journalistic policy of the CBC.  Union complains to CLRB based on a violation of the Canada Labour Code.  Noteworthy for:

a.
Turned upon interpretation of phrase Aadministration of, or representation of

employees by a trade union@.  Characterization of the issue at hand is determinative of how the Board will decide wrt to jurisdiction.  CBC characterized the issue at hand as whether or not purely political statements represent Aadmin of or rep of employees by a trade union@.  Union characterized issue as being the freedom of the union in choosing its spokesperson from the whole membership of the union as a function of the Aadministration of. . .@

b.Qualifies McLeod v.  Egan by stating that every time a tribunal considers a general

public enactment, the decision of the board as a whole will not be opened up to to judicial review on the standard of correctness.

11.
TWO HUMAN RIGHTS CASES

a.Gould (1996) - Woman challenges male-only restriction of a club whose purpose is

to research an provide history to public about the Yukon.  Challenge made to the HRC.  Statutory appeal.  No privative clause.  Court holds that the commission was considering a question of law (interpretation of Aprovision of a public service@), and that as such, it was not within the HRC expertise.  Applied Mossop, held standard to be correctness.  Did not defer.

b.Ross (1996) - Teacher in NB spreading anti-Semitic view.  School board gives him

slap on the wrist.  Parents of Jewish child take the matter before NBHRC.  Claim that school board is discriminating by not disciplining the teacher.  HRC agrees, orders school to suspend teacher from classroom activities, must find non-teaching job.  If no job available in 18 mo, can terminate his employment.  Court adverts to the fact that derference to HRC is on the low end of theh continuum elicited in Pezim.  Notices privative clause, but does not find it to be a particularily strong one.  States that deference should be extended to the ajudicative role of the HRC.  Finds the issues at hand to be issues of fact, and defers to the judgement of the HRC.  Hawkins suggest there were also questions of law to be determined:

i.
vicarious liability of board

ii.
Apoisoned environment@

iii.
statements were made Aoff duty@

12.
THE CHARTER

a.
Cuddy Chicks (1991) - Labour Relations Act does not apply to agricultural

matters.  Employees of Cuddy petion LRB to consider the constitutionality of its empowering act.  In the end, the court found that the tribunal has a duty to subject its legislation to Charter scrutiny.  Will not strike down the part of the act, but merely decide the case at hand based upon this determination.  This power to interpret the Charter granted to any board given authority to decide questions of law.  Hawkins suggests that even solely ajudicative bodies decide some questions of law.  Hawkins also says this should not have ever been a problem:

i.
Boards have always interpreted the constitution - s.  91/s.92

ii.
Anyone exercising authority makes Charter rulings all the time - even 


the Cop on the beat.

iii.
Board is in the best position to understand the context surrounding the 


Charter violation.

DISCRETION

1.
Interference by the courts into CHOICE (discretion) given by legislature even more obtrusive than with JR to regular error.  Improper exercise of discretion is said to make one lose jurisdiction.  Framework for the analysis wrt discretion is as before:

a.
Who did the legislature intend to decide the scope of the discretion allowed by 

the empowering statute?  Consider - 

i.
Language of Act granting discretion - 

(1)
Objective or subjective terms?

(2)
Narrow or broad?

(3)
Related to a specific purpose or general purpose?

ii.
Privative clause?

iii.
Nature of the interest to be protected - 

iv.
Consider the impact of the exercise of discretion upon the individual.

v.
Consider whether there are any alternative checks or balances (ie 


political accountability) within the system.

vi.
Ask whether the discretion is being conducted was Awrong in law@ - 


similar to error of law.  Factors to consider when determining if act of 


discretion is PU - 

(1)
Irrelevant matters taken into account?

(2)
Consistency accross a number of like cases

(3)
If board adopts a rule, is the rule proportional to the ends that it 



is attempting to accomplish?  Overbroad, impairment?

(4)
If it is a rule, was it published in advance?

(5)
Has rule been revised recently?

2.
Irrelevant and Relevant Matters - 

a.Dallinga (1975) - Calgary planning commission turned down application for auto

wrecking yard.  Court overturned this decision.  Evidence led before the commission, and taken into consideration by the commission that was irrelevant prejudicial to the applicant.  Commission considered that he was operating yard illegally already, and that he was unscrupulous in the use of deceptive signs.  No rational connection between character of applicant and whether or not he should be granted an application.  Applicant did not have the opportunity to rebut the boards considerations.  ARBITRARY because decision was aimed at one person.  Note also that his livilihood was on the line.  Result - discretion operated improperly.

b.
Oakwood - Developer bought property.  Council allowed small subdivision

on one part, no subdivision in flood plains.  Developer brought second application for development of flood plain.  Council refused to hear it.  Would not consider engineering reports of developer.  Developer brought application for mandamus to force council to hear his application.  SCC held for developer, sent issue back to council for reconsideration because they failed to take into account relevant information.

2.
Improper purpose.  A sub category of irrelevant considerations.  Hard to determine (and prove) the purpose behind an exercise of discretion:

a.
ad hominem - discretion excercised against a particular person.

b.
Difficulty when discretion authorized for both a proper and improper purpose.  

Which will win the day?

i.
Consider true purpose

ii.
What is dominant purpose

iii.
Would it have still be authorized but for the wrong purpose?

iv.
Was any of the purposes an Aauthorized purpose@?

v.
Was any of the puposes an Aunauthorized purpose@?

5.
Bad Faith

a.
Dishonesty, fraud, and malice.

b.
Roncarelli (1959) - Jehova=s Witness thing.  Stands for the proposition that the

exercise of discretion must always be for the purpose for which it was granted by statute.  Discretion here was noted as arbitrary, and perhaps malicious.  Also note that minority judgement mentioned the doctrine of dictation - if some dictates the result to a board or official, then the applicant is deprived of his right to be heard.

c.
Doctors Hospital (1964)- Ministry of Health attempted to shut down a series of

hospitals based on financial considerations.  These considerations were not on eof the relevant aspects of the Public Health Act at the time - dealt with efficiency, conduct etc.  Hospitals won.  Arguments:

i.
FOR - 

(1)
Made argument that financial considerations were an Aimproper

purpose@ under the act for shutting down hospital.

(2)
Also argued that they had been deprived of their right to be 



heard.

(3)
Doctors also sought standing

ii.
AGAINST - 

(1)Hospitals claiming right to a hearing under SPPA.  SPPA does not

apply, because no acts of the province affect the rights of the Crown.  Argued that only way to attack ministry was through a civil action.  Court decided no rights of Crown were affected.

(2)
No prerogative writ is issuable against the Crown - counter was

that Ministry was operating pursuant to exercise of statutory powers.  

6.
Fettering Discretion

a.Problem in these cases is where the board or agency adopts a standard by which it

will decide things.  Principle is that you can make a rule and decide by that rule only where authorized by the statute.  Otherwise can only adopt a Apolicy@ and must weigh each case presented against that policy.

b.
Analysis - 

i.
Did the legislature intend an approach based upon rules or upon policy?

(1)
Consider needs of agency

(a) 
large volume of cases?

(b)
are cases more unique?

(c)
efficiency considerations?

(2)
Consistently applied?

(2)
Consider how the board reaches its result wrt rule:

(a)
Proportionality of the rule

(b)
Fair warning - adopted openly

(c)
How recently has it been revised

(3)
Consider the impact on the individual of the rule.

(4)
Consider the impact upon society - ie particular danger to public 



safety.

c.Hopedale (1964) - Wanted to amend bylaw to allow a 6 story building to be built. 

Appealed decision of municipal council to the OMB.  Argued that local council had failed to exercise an independant judgement because it had adopted conditions precedent from earlier decisions.    OMB said will only interfere with local council reluctantly, generally when a ruling is clearly not for the common good.  Appeal to OCA.  OCA found that the local council had developed a rule, but then said that they had considered the evidence presented by this case on an individual basis.  Hawkins suggests that the court was sending a message to the OMB - Adon=t get carried away with this deferring to local council business.@  Flavour of the day was centralized planning.

c.Partridge (1989) - Cop wanted a real estate licence.  Securities commission would

not grant this.  They had formed a policy that these licenses would not be granted to persons in positions of authority due to the potential for abuse.  Court found this to be a rule, not a policy as it did not find any rational basis for its being.  Found that potential for abuse no greater for police than any other, and in fact probably better.  Court found that commission had fettered their discretion, that rule was overbroad, and had not been reviewed for 14 years.  Also considered the danger to the public aspect.

d.Leung (1995) - Leung wanted compensation for pecuniary loss.  Board would only

allow compensation to a certain maximum ($250/wk), which it applied in cases before it.  Cited cases which said that that a guideline could be used, but could not be used to fetter discretion by treating these guidlines as binding in all cases.  Stated that if guidelines are necessary they should be done openly as regulations which accompany the act.  Found, ultimately that this guideline was in fact a rule, amounting to unlawful fettering, but that once again, the board had considered the individual circumstances of the case at hand.

Note also that the CICB did not give reasons for its decision.  Reasons are

antithetical to rules.  Tribunal does not have to give reasons, but it is highly desirable that they do so.  

Prospective Rule Making

1.
Covers the situations in which a board can make rules in advance of hearing a case, that it will be bound by when dealing with the case.

2.
Ainsley Financial - Ontario Securities Commission makes a rule that persons trading penny stocks must disclose risks at the time of purchase.  Attached serious sanctions to the infraction of this rule.  At the time that this rule was adopted, Ainsley=s case was in the pipe, and it was clear that this rule had been adopted specifically for this case.  OCA characterized the statement as a mandatory provision to which severe sanction had attached.  This is not acceptable, since law such as this (quasi-criminal) must be made in advance so that you can guide your decision making.  Said guidelines could be made if three conditions were met:

a.
Can=t contradict any statute

b.
Can=t pre-empt a regulators discretion

c.
Can=t be law, disguised as regulation

Evidence

<
Related to the once impugned ground of Aerror of fact@.  Reviewed most preferably as causing a loss of jurisdiction.  Very restricted.

<
Not just no evidence (Keeprite), but can be wholly unreasonable finding in light of the evidence submitted.  NB Liquor.

<
Dangerous - review on insufficient evidence begins to look like trial de novo.

<
JRPA 2(3) - no evidence (enacted before evolution of common law).  FCA 18.1(4)(d) - without regard to material before it.

<
Hawkins test - AWas the evidence treated with a minimal degree of rationality?@

Cases
<
Keeprite - coffee face case.  Can admit affidavit on JR to show that the ground of Ano evidence@ under JRPA is not made out - ie that there was some evidence to sp finding.

<
University of Quebec - no further $$ for your job because research conducted was poor, had to have it redone.  Evidence that is crucial can=t be excluded.  Evidence excluded was irrational treatement.

<
Lester - Family owns two companies one union, one not - double breasting.  SCC majority found no evidence of transfer of expertise.  Minority said some evidence because when working for one, skill wasn=t available for second.  STRAYS INTO MERITS.

<
Coates - odometer tampering.  Criminal and civil case.  Tribunal used evidence from criminal trial (of company) to infer wrongdoing on directors.  Standard clear and convincing proof based on cogent evidence.

<
National Parole Board - Trial didn=t consider gun, housebreaking tools, would have been excluded under 24(2) in violation of s.8.  Parole Board considered this.  Parole Board can=t apply Charter (must have jurisdiction over parties, subject matter and remedy - problem here is remedy).  Evidence admissable.  Hawkins disagrees big time.

PART C

THE UNAUTHORIZED DECISON MAKER

Illegal Constitution

<
Under procedure because if entitled to a hearing, entitled to be heard by someone authorized to make the decision.

<
Three ways of being unlawfully consituted:

a.
not appointed IAW procedures

b.
not possess required qualifications

c.
doesn=t have or loses quorum

<
Only members who have heard all of the evidence can take part in decision.  Abscence of board member will not prevent decision, unless board numbers slip below quorum.

<
Hollenberg - Bungled optometrists tribunals.  Board of examiners not appointed (terms) IAW procedures.  Allowed JR even before his case was considered.  If not in front of properly constitutd board, no authority to conduct disciplinary hearing.

Delegation

<
Look to empowering statute for direction.  If none, consider:

a.
Procedural protection

b.
Efficiency

c.
Needs of tribunal

d.
Consequences to individual

<
Ahmed - College of Physicians and Surgeons.  Council delegated power to board of three investigators who were to hold full hearing, and investigate.  Council would not have heard witnesses.  Completely delegated a judicial function.  Can >t be done unless there is express authority in the act or by necessary implication from the act.

<
Strait Crossing - Consideration of the propriety of a delegated authority (by statute).  Must act honestly, impartialy and in good faith.  Must give parties opportunity to be heard.

Functus
<
Functus Officio - the power to reconsider.  Cannot reconsider judicial or quasi-judicial unless authorized by statute.  

<
Court can find implicit authorization to reconsider where clerical errors and where breach of natural justice.  More likely to allow where there is no statutory appeal from this decision.

<
Countervailing policies - mistakes not go uncorrected vs.  sense of finality in decision.

<
Chandler - Architect Chandler filed for insolvency.  Practice Review Board reviewed Chandler=s practice.  Revoked licence.  Quashed for lack of jurisdiction - mowed the lawn of the Complaints Review Committee.  In meantime PRB served notice of another hearing.  Chandler said functus.  SCC dissent agreed.  SCC majority said no.  Finality balanced against public interest.  PRB didn=t have a number of choices and pick one.  They ventured down wrong road ab initio - their decision was a nullity, as if it never happened.

BIAS - Hawkins defines four categories of bias.

<
In general, bias is tough to make fly as an argument.  Courts seem to be asking themselves if they should be holding tribunals to a standard that I would not hold myself to.
1.
Lack of Independence (Your relationships)
a.
External Sources

<
Lippe (1991) SCC - Quebec municipal court judges weren=t impartial because part-time judges continued to practice law.  Guarantee of independence is necessary to ensure reasonable perception of impartiality.  Means to an end.  Finds institutional bias in this process, prima facie.  Saved by safeguards including oath, judicial immunity, code of ethics.  Dissent holds that must also ensure personal independence - ie financial.  Independence from business or corporate interests.

-Matsqui (1995) SCC - Railway through reserve.  Band council appointed tribunal tries to tax CP/Unitel.  They argue that not independent.  Admin decisions less strict for independence standard than judicial - sliding scale depending on factors.  Tribunal must determine interests of very body that appointed them (band council).  No tenure.  No financial security. RAB.

b.
Internal

i.
From other board members

- Consolidated Bathurst (1990) SCC - Labour Relations Board convenes,

decides.  Then full board meeting (all 48 members of the Labour Relations Board) convened.  CB says its case influenced by this mtg.  Offends natural justice because members who didn=t participate in the hearing participated in the board.  No opportunity to make submissions.  Points

(1)
Constraint v.  Influence - can have influence without having

constraint on independence.  TEST - Independence means freedom to decide according to conscience.  Reason for influence not constraint is safeguards including: foster discussion without verifying consensus, no minute, no votes , attendance is voluntary, decision left entirely to hearing panel.  

(2)
Fact v. Policy - CB wasn=t heard - this would be true if full 



board was considering facts.  They weren=t.  Only considering 



policy.

(3)
Note dissent about heirarchical pressure - members want to 



impress Chair, Chair wants to impress Minister.  Concern that 



safeguards are inadequate to control this.

(4)
***REAL QUESTION - how much influence is appropriate?

- 
Tremblay (1992) SCC - Committee of two decides re: bandages.  Sent

decision to counsel.  President gets ahold of it, disagrees.  Calls committee of the whole.  This is held.  One of the original two members changes mind, therefore goes to President.  Decides against Tremblay.  Points:

(1)
Whole result greater than sum of all the smaller points.

(2)
Necessary safeguards weren=t present as in CB.  ie vote taken,

minutes kept, attendance etc.

(3)
Difference between influence and constraint.  This was 



constraint. Biggest factor was that President could himself refer 



matter to plenary.

(4)
Deliberative secrecy can be lifted when the litigant present valid

reason for believing that the process id not comply with the rules of natural justice.

-
Glengarry - Tripartite board re: pay equity.  Draft decision favours

hospital.  Vice-Chair Sarra (neutral) goes to nurses meeting, employer rep (Dudar) doesn=t attend.  Dudar subsequently asked if okay.  He says okay, doesn=t want similar meeting.  Vice-Chair goes to full board of all neutral players.  Considers identical decision.  Changes her mind wrt Glengarry.  Eventually all comes out in the wash.  Board members subpoenaed.  Claim to immunity doesn=t fly.  Common law exceptions to deliberative secrecy and provincial legislation s.31 Pay Equity Act can=t block judicial review.  Glengarry=s arguments regarding bias and independence failed.  Problems:

(1)
Tripartite nature undermined by meetings with employees and

neutrals.  Meet with one part, almost compelled to meet with other.

(2)
DOESN=T address appropriate safeguards.  Safeguards are

circumstance specific.  Insufficient to say that this falls squarely within CB.  Clearly this is not a Afull board hearing@.  No appropriate safeguards in place to accomodate this.          

(3)
Hawkins suggests consensus squeezed out of vice-chair board

(4)
Looks like they were reviewing a decision they already made -

functus

- 
Ellis-Don - Draft decision in favour of Ellis-Don released to them

unofficially.  Full board meeting held.  Subsequent final decision in favour of the union.  Statutory protection from compelled to testify.  Court applies Tremblay in the face of statutory protection.  On judicial review at the Div Ct, Tremblay refused to be applied.  Problems here:

(1)
If you accept that purpose of the statutory protection from

testimony is to guard the board=s independence, why is it a problem to override this, when it is that same independence that is challenged.

(2)
Section a codification of common law.  Tremblay already read in

the common law.  Bound to follow Tremblay.  Real reason for section is to protect tribunal against civil action.

- ****Courts in Ellis-Don refused to apply Tremblay, much the same effect

 in Glegarry vis a vis safeguards in Consolidated Bathurst.  Lower courts have bought argument from the tribunals that they should be hands off.****

ii.
From board counsel
<
Counsel to the board has awkward role.  Role is not advocacy, it is restraint, invisibility.  JR can be sought on the grounds that the board was not independent from counsel.  At worst that counsel made the decision.

<
Two ways counsel can interfere with independence of the board:

-
By counsel=s conduct.  Assisting prosecution, cross-examining, deciding 


on motions, making findings of fact.

-
By contributing to or writing the reasons for decision.  Wrong - giving

counsel an outline, and having him draft reasons.  Wrong - Asking him to draft reasons, to be reviewed by board.

-
Spring - Chair of discipline board discusses reasons.  Instructs clerk to draft reasons.  Chair adds penalty section.  Clerk not present for deliberations or findings of fact.  Court finds this acceptable.  Clerk did not make decision.  Dissent said process was unacceptable.  Chair and clerk only talked for 5 minutes, impossible to give sufficient direction.  Creates the impression that the clerk was making the decision.  At a minimum provide an outline of reasons, then have draft available for editing.

-
Khan - Board members prepare draft.  Draft reviewed an revised by

counsel.  This revised draft then reviewed by board.  Motion to quash decision denied.  Judicial paradigm not appropriate here.  When considering how much non-decision maker involvement look at

(1)
Nature of proceedings

(2)
Composition of tribunal

(3)
Terms of enabling legislation

(4)
Tribunal=s workload

(5)
Support structure available to tribunal.

To hold that any outside influence vitiates the validity of the 


proceedings is to insist on a degree of isolation that is not only totally 


unrealistic, but also destructive of effective reason writing.

c.
Personal Connections (Association)

-Committee for Justice and Liberty - Crowe involved in pipeline project

on management committee.  Part of submission of report regarding the routing of a pipeline in the North.  Now sits on National Energy Board.  One of the submissions from a company grew out of the report that he was involved in.  Consider:

(1)
When considering how much impartiality is acceptable must

consider the circumstance of the case, the nature of the inquiry, and the rules under which the tribunal is acting.  From Duke of Norfolk.

(2)
Circumstances of the case - Consequences of bad decision

sufficiently large that you don=t want any possibility of bias kicking in here.  Court decided that relationship was sufficiently close for RAB.

(3)Nature of the inquiry - Argued that this was admin policy making,

not judicial decision. But - appeal to cabinet is available, therefore NEB decision looks more judicial.  The ultimate expedient policy decision can be made by cabinet.  Also although it is administrative, the process is adversarial. 

-
Gypsumville - Tripartite board.  Someone argued bias.  Court said no dice.  Look at the nature of the board.  Statute establishes and recognizes that the parties from each of the factions are biased, supported by a chair that is neutral.  RULES UNDER WHICH TRIBUNAL IS ACTING.

-
Paine - Tenure application.  Referee gave negative assessment, then put on tenure committee.  Court denied appeal.  Nature of process is that all will have formed relationships with applicant.  Rejected by 5 out of 7, one wouldn=t have made a difference.  Lost on further appeal.  Courts should leave domestic processes to pre-agreement between the parties.

-
Kane - President suspended Kane on advice of deans.  Kane appealed to the Board of Governors.  President attended as a member.  Was present and answered questions during their deliberations.  Board need not assume trappings of court.  Determine its own procedures.  Not legally trained experts.  But serious consequences to Kane.  Sufficient to be heard in a judicial spirit, and in accordance with the principles of natural justice.  Cannot hear witnesses ex parte (as with President) unless authorized by statute.  Potential for evidence of President to have worked to the prejudice of Kane.  Appeal allowed. 

ANTIDOTE - Safeguards.  See cases.

2.
Conflict of Interest (Your Needs)

a.
Pecuniary

<
Pecuniary interest may give rise to RAB.  If it does, decision must be quashed.

<
Don=t refer to interest as direct/indirect - refer instead to remoteness.

-Energy Probe - Energy control board considers licence of Pickering.  One of the

members of the board owns Phillips Cable which is a company that has installed cable in the past, and potentially could do so in the future.  Hawkins agrees with dissent point that pecuniary interest and RAB are not two subcomponents of bias.  RAB is standard of measurement.  Interest too remote here.

b.
Non-Pecuniary

-
A&P - The Backhouse case.  Involved in HRC complaint.  Asked to ajudicate on same matter as her complaint - sex discrimination.  A&P and Union raise issue of RAB against Backhouse, and institutional bias against HRC.  Backhouse went beyond being an advocate, and decended into the same arena as she was to preside over.  Nemo judex in causa sua.  Counter argument here would have been remoteness and the admin/judicial argument.  Consider, no need here for expert in sex discrim.  Adjudicator.  The parties can provide the expert where required.

ANTIDOTE - Remoteness

3.
Partisanship (Your preconceptions)

<
Note that none of these are watertight compartments.  Many of them bleed into one another.

<
Tough to establish this element.  It is mainly a mental component.

<
Still waiting for the csae where someone alleges that judges activities before the case maek him so biased as to not be able to decide.

<
Factors to consider:

1.
Statute- how much imparitiality did legislature intend for this board.

2.
Structure of board - tripartite, town council - political democratically 

accountable, university tenure committee.

3.
Kind of member appointed - political appointees, peers, experts

4.
Nature and function of board - ajudicative, policy making

5.
Procedures of the board - inquisitorial, judicially structured

6.
Weigh individual interest against the state interest.

7.
Reasonable expectation of the parties.

a.
To individuals

-
Old St. Boniface - Councillor supports building application, then sits on

board that awards zoning.  Example of legislative decision making.  Note that this was elected official.  Election intervened between two processes.  Could have been defeated at the polls.  Distinguishes between prejudgement of the issues (necessary to political life), and prejudgement by reason of personal interest (more strict application of RAB test).  To find prejudgement of the issues must convince that it exists to the extent that any representations at variance with the view would be futile.  Nature and function of the board includes who appointed them, who is on the board, how are they accountable.
-
Golomb - Member of discipline committee makes comments about

minister=s presentation on behalf of Golomb.  Member assumes prosecutorial function.  Showed partisanship against Golomb.  Decision for Golomb.  Factors - discipline committee (serious consequences): must act judicially.  Test is strict RAB.

b.
To issues

-
Nfld Tel - hearings on costs and accounts of Nfld Tel.  Commissioner

Wells makes inflammatory comments before and during the hearing to the media.  Fat cats.  Court says that composition of boards can reflect all aspects of society.  Extent of duty of fairness dpends on nature and function of tribunal.  Sets up ajudicative-policy-legislative spectrum, with the sliding scale of acceptable RAB.  Statements prior to hearing must leave open idea that mind is open to a degree that representations would not be futile.  No statements after the hearing starts.  Wells made statements after the hearing started - demonstrated he had closed his mind.  RAB.

-Save Richmond Farm - Same as Old St. Boniface.  Open mind argument

made.  Judge accepts that this not necessary when legislative.  Nature of the board - councillor may have run for office based on stance on this issue.  By definition a closed mind, but acceptable in the circumstances. 

-Canadian Cable - Copyright board member looked outside submissions of

parties for information.  Cross-examined parties based on financial information obtained from his broker.  Eventually wrote minority only decision against CC.  Failed on RAB argument.  Wasn=t partisan, was just overzealous.  At any rate, information obtained was more favourable to Can Cable.  Also failed on audi alteram principle because court said must show prejudice if want JR.  Technical error, no influence on outcome.  HAWKINS point is that if judge departs adversarial towards inquisitorial this is in itself bias.  Also disagrees with judges comment that this was post-disposition, not pre-disposition.  Was pre-disposition at time he wrote reasons.

c.
To the law

ANTIDOTE - Nature and function of the tribunal.  This means that there is more than one model available, with differing degrees of acceptable partisanship.  Some partisanship on administrative matters is acceptable.  With legislative matters it is almost necessary.

4.
Multiplicity (Your involvement)

<
If statute authorizes multiplicity of roles (investigator, prosecutor, judge), it is okay.

<
Common law nautral justice principle can be abrogated by statute.

<
Very very hard to get this argument to work.

<
Law Society v.  French - Discipline committee finds 7 of 13 complaints well founded.  Then sits on convocation where suspension reccomendation is considered.  Majority decided that convocation wasn=t appeal.  Two stage process.  DISSENT - Discipline committee made finding of guilt, nemo judex omission of legislature to then let them sit on convocation.  Slow to read in multiplicity of roles into act.  Lawyers held to higher standard than others.

<
Latimer v.  Bray - Securities commission as investigator, prosecutor and judge.  Authorized by statute.  Can=t usurp parliamentary intent and apply natural justice and fairness to prevent this.  HAWKINS suggests reading down to fit with common law.

<
Brosseau - Mortgage company collapses.  Securities commission clears of wrongdoing.  RCMP investigate, fraud charges dismissed.  Creditors go after gov=t.  President of securities commission orders full investigation.  Receives report reccomending charges.  subsequently sits on discipline committee.  Like Latimer, court accepts that this is acceptable by statute - Parliament stands up these tribunals for different reasons, allowed to overlap functions.  NO RAB if acting within bounds of statutory authority.    

ANTIDOTE - Legislation authorizing this type of cross-over.

5.
Proving Bias - tough, its a mental process.  Made easier by:

a.
Make reference to objective factors.  Conflict of interest - pecuniary.  

Partisanship

- actual words of the decision maker.

b.
Standard reduced to AReasonable apprehension of bias.@  Lippe.  TEST - What

would an informed person, viewing the matter realistically and practically - and having thought the matter through - conclude?

c.
Institutional Bias.  From Lippe.  Test - Is there a reasonable apprehension of 

bias in the mind of a fully informed person in a substantial number of cases.

HEARING PROCEDURES
Introduction
<
Procedure attempts to strike balance between efficient administering for good of society and individual.  

<
Natural justice meas the full procedural entitlement of a court-like hearing.  Fairness was developed in Nicholson which meant that entitled to some procedural protection, short of full procedure, even where exercise was administrative or legislative.

<
NOW - Amount of procedural entitlement allocated depends on  answering AWhat procedural protections would be appropriate in this case?@

-
Nature of power being exercised

- 
Needs of the administration

-
Consequences for the individual

<
SPPA codified the common law just before it developed to allow other kinds of proceedings.  Means if you fall under the SPPA, you are stuck with adversarial process.  If caught by the act, you get all the procedural entitlements.

<
SPPA applies if the empowering statute says it does, or if it is exercising a statutory power of decision (a final decision) in which the decision is made by way of a hearing.  If empowering legislation says that it doesn=t apply, it doesn=t apply.  By SPPA doesn=t apply to public inquiries, coroners inquiries, arbitrator under Arbitrations Act or Labour Relations Act, to investigations only.  If given the power to make regulations, rules or bylaws, doesn=t apply as far that this power is concerned.

<
Board is master of its own procedure, but only so far as the common law allows it to be.  Cooper v.  Board of Works - demolished his house with no hearing.  Court said entitled to hearing.  Electricity Commissioners - Either get full procedural protection or none.  Created the judicial/quasi-judical and administrative categories.  Ridge v.  Baldwin - administrative entitled to some procedural protection.

<
HAWKINS criteria:

a.
Look to the empowering statute.  

-
What does it say (express or implied) about extent of procedural 


protection

-
What is appropriate procedural protection to meet the objectives of the

statute

b.
Consequences to the individual

c.
Impact of the procedural protection on Board efficiency.

d.
Nature of the decision - judicial, administrative, legislative?

e.
Look at the boards function - investigative, appeal, final decision?

f.
Nature of the process - inquisitorial, adversarial, democratic?

g.
Characteristics of the decision makers - lay people, experts, accountable, 

appointed, elected?

h.
Reasonable expectations of the parties wrt procedure.

<
Suggests less deference.  Court is expert in procedure.  Also if parties are treated fairly, the greated chance the board has of making a substantively right decision.

Right to a hearing

<
Four factors to consider in right to a hearing.

a.
Does empowering statute provide for procedural entitlement?

b.
Does the SPPA cover this?

c.
Does the common law give any procedural entitlement?

d.
Are there any procedural rules within the administrative body itself? - Doctrine 

of legitmate expectations.

<
Nicholson (1978) SCC - paradigm shift in Canada.  Probationary constable.  Dismissed with not hearing, as under 18 months.  Laskin develops the idea of fairness as an elaboration of the common law rules of natural justice.  Looked at the statute dropping the phrase Aat pleasure@.  Suggested turning away from common law rule about dismissal without cause, at a whim - this was arbitrary.  Design of procedure should be what makes sense in the circumstances.  Looked at holder of public office, keeper of public order.  Dealing with a final determination of rights, with serious consequences.  Finally, the board of police need to know in this circumstance that they are not making a mistake.  At a minimum, told of the reason, opportunity to respond.

<
Indian Head (1990) SCC - Director on 3 yr k, reviewable yearly.  New elected board wanted to change to 1 yr k.  Negotiations break down, fired on 90 days notice.  Court holds that if statute or k provides for procedure, this governs.  If statute or k implies that procedural fairness is toast - must say so explicitly.  If not, fairness under common law.  In this case, knew case against him, and given opportunity to respond.  Sopinka and majority said if there is no entitlement under the act for procedural fairness, don=t get any.  

<
Masters (1994) GenDiv - Masters allegations of sex harrasment.  He is office holder at pleasure.  Makes procedural arguments and bias arguments.  Procedure - wants a more court like procedure.  Court decides that fairness would normally dictate procedural entitlement where consequences severe, no broad policy but individual decision.  BUT Masters was political appointee at pleasure.  Prerogative, not statutory powers.  Procedure designed was a compromise.  Bias arguements wife of investigator is one of harrassed, RAB because Secretary of Cabinet should have made decision, not Premiere thrown out.  Most argue that he should have been allowed to cross-examine.  Law favours openness wrt this type of allegation.

<
Inuit Tapirisat (1980) SCC - CRTC hearings - Bell and IT.  CRTC adverse to IT.  IT appeals to Governor-in-Council.  GIC doesn=t accepts summary of submissions from bureaucrats, IT not given right to respond to Bells submissions.  BUT Court says no.  Appeal to FCA available.  GIC is pure legislative policy making.  No lis.  No fairness implied.  Also note justiciability problems

<
NAPO (1989) FCA - NAPO argues Bell/BCI unfair compensation.  Bell wanted lower compensation to BCI so they could hold these costs against Cdn ratepayers under CRTC guidelines.  NAPO won at CRTC.  BCE appealed to GIC, no notice even given to NAPO.  GIC decision favoured BCE.  NAPO application for JR was struck down at FCA.

<
Hurd v.  Hewitt (1995) OCA - Hewitt complains sex discrim not being offered tenure track automatically.  Instead goes for review as one of three final applicants.  Holds against her.  One member of tenure committee (Dean of Hewitt=s faculty) holds mtg at house with seven others, without other members to discuss block voting.  CASE IS ABOUT THESE 8 BEING SUBJECTED TO PUBLIC CRITICISM AS RESULT OF THIS MTG.  Adverse comments made about this procedure.  Dean asked to resign by provost.  Argued by analogy that Public Inquiries Act gave protection to witnesses (no finding of misconduct against witness unless aware, and opportunity to be heard)  Court found no right of these persons to procedural fairness (ie right to know case against them, right to respond).  Protected by libel, big perversion of committee=s procedure to allow this to happen.  HAWKINS DISAGREES - says too much focus here on litigation-like proceedings from the court.

<
Syncrude - WCB finds death to be caused by spark.   Finds against Syncrude.  Goes to appeal, finds against Syncrude.  Doctor advising WCB is same doctor that made first finding.  Was in room when appeal made findings.  Also Syncrude wanted to cross-examine.  No dice.  Wanted to record the proceedings.  No dice.  Appeal destroyed its own notes.  Court found that the whole of the procedural irregularities greater than the sum of the parts.  

<
Old St. Boniface - Here just to suggest the birth of the doctrine of legitimate expectations wrt procedure.  Court says this doctrine is an extension of fairness.  Opportunity to be heard by public official where led to believe that rights would not be affected without consultation.  ONLY binds if procedure promised does not conflict with statute or public duty.  ONLY applies in the administrative context.  The HAWK once again alludes to this coming up in practice. 

Specific procedures
a.
Standing

<
To determine standing, look first to empowering statute, then to SPPA s.5.

<
Old test: pecuniary or proprietary interest.  Modern test Asubstantial interest@.

-
American Airlines - Air Canada and Canadian merged passenger reservation

system.  American wanted to object at the Competition Act tribunal.  Issue was what does make Arepresentations@ mean under empowering legislation.  Tribunal said intervene to make submissions only.  Other Acts said representations and evidence.  To allow them to present evidence is to treat them as a party.  Already lis between prosecutor and merging parties.  SCC said that fairness demanded representations means whole procedural entitlement including witnesses.  Shouldn=t be confined to fact finding of the Director.  Hawkins says this is wrong.  Where do you draw the line about how many competitors?

b.
Notice

<
Really this goes with standing.  Can=t get standing if you don=t have notice.

-Telecommunications Workers - Again the Shaw Cable thing.  BC Tel application

had to do with its workers, opposed by Shaw Cable.  Majority said mere interest is not sufficient to get notice.  Natural justice and fairness demand that party must be directly affected to get notice.  Union=s interest is merely contingent and collateral.  Minority said that very question at bar was wrt union. 

c.
Investigation

-
Stephen - Doctor suspected of false billing.  Ordered to come before council of

college at next meeting for a Afireside chat@.  Court finds that the College has three part procedure to deal with discipline matters.  Once compulsion of doctor happens, this is akin to the role of Preliminary Inquiry Committee (investigator).  Purporting to exercise a power that they did not have - trying to conduct an Ainformal@ investigation without the procedural safeguards in the act.

d.
Disclosure

-Howe - Howe was auditor.  Standard Trust collapsed.  Investigated by delegate of

Chartered Accountant=s Professional Conduct Committee (prosecutor).  He wanted investigative report on his involvement disclosed.  Professional Conduct Committee refused.  Said that they would release only a Awillsay@ summary.  Attempt to claim privilege for candour of investigator, witnesses, and to keep out of civil litigation.  OCA said application for JR is premature.  Should have gone before appeals committee first.  Dissent said althouth Discipline Committee is master of own procedure they do not have to comply with full disclosure of court.  BUT discipline hearings closer to court.  Disclosure important here - no discovery built in.  Duty to act fairly includes disclosure to ensure that full answer and defence can be made.  NO DICE on the privilege argument.  Wigmore=s four rules for privilege fail. ****NOTE - even if the process was not final, could have brought an argument that since this is a policy (ie privilege) of the tribunal, it is not premature if whole board will base decisions on this policy.
-
House - Complaint against hospital before HRC.  Hospital wants complainants

statements.  B of I under HRC declined citing need to encourage environment where witnesses could come forward, and also to protect them against intimidation.  Court says release them.  Racial discrim allegations are serious and should be made in responsible and conscientious fashion - requires openness.  Concerns of HRC can be dealt with by procedure.  Danger of spurious complaints, and opportunity to make full answer and defence.  Where information is dangerous, complainant must stand up.

 
e.
Counsel

-
Men=s Clothing - The Arthurs arbitrator case.  Informal arbitration process. 

Management wants to bring in counsel.  SPPA allows counsel.  Arbitration not covered by SPPA.  Downfalls in delay, expense, lengthening of time, danger or wealthier party dominating.  If parties want to change system, must do so by mutual consent.  Also said office of permanent arbitrator needs no counsel - he is expert (60 years).  Their role is to educate arbitrator.  

-Men=s Clothing - APPEAL TO COURT ON JR - Arbitrator erred in not allowing

counsel in general.  Parties were not people, but were corporations.  To say no to counsel is to restrict who they can appoint as agent.

-Re Irvine - Restrictive Trade Practices tribunal orders 29 people to give evidence

under oath.  They are allowed counsel by legislation.  Limited this right to counsel to objections and re-examination only.  Doctrine of fairness, in these circumstances does not require the right to cross-examination.  Considers the massive prolongation of proceedings if counsel allowed, efficiency of tribunal, right of tribunal to be master of its own procedure.

f.
Cross-Examination

-
Innisfil - Barrie seeking to annex, argues that its population will be 125,000 by

2011.  Surrounding townships disagree.  Letter from ministers office indicating policy of ministry that 125,000 is the target figure.  Townships want to cross examine official on this policy.  Not allowed by annexation commission.  SCC notes that statute grants citizens the Aunqualified right@ to object to the application being granted in whole or part.  Only says cross-examination may be curtailled where it has been sufficient to disclose the facts.  SCC says cross examination is vital element of adversarial system.  To curtail this right where citizens rights are at stake, must be clear statutory curtailment.  In essence, convinced the SCC that the OMB was acting like a traditional court.  NOTE - not the case where cross-examination is intended to challenge government policy so as to bring the tribunal into the political realm - won=t be used as a device for dirty politics.

