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Grounds

Standard

Historical development

PROCEDURE

Hearings

Bias

Appeal

JUDICIAL REVIEW

-proceeding whereby courts can supervise actions of administrative bodies etc.

-used to ensure executive (administrative) action stays within the bounds of the rule of law

Judicial Review Procedures Act, R.S.O. - procedures to follow to get judicial review

-only has 10 sections

-section 6 - application for judicial review shall be made to Ontario Court General Division

-section 2 - application to trial division if it is a case of urgency

Federal Court Act, R.S.C.- sets out procedures for judicial review in federal courts and for federally constituted boards and agencies

Statutory Powers Procedure Act, R.S.O.- powers given to administrative bodies

-procedures which board or agency have to follow in exercise of their powers given to them by statute

Courts of Justice Act, R.S.O. - jurisdiction and structure of various Ontario courts

-section 18 Divisional Court is Chief Justice Ont. et al - branch of General Court

-Divisional Court is a branch of General Court

-hearing - three judges, motion - one judge

-judges also operate in General Court

to start proceedings

-bring an application 

-action = statement of claim/defence, pleading, affidavits etc.

-discovery

-trial before judge 

- judgement

application

-application to court, sometimes with affidavit

-Divisional Court application is made, no witnesses are called

-much like arguing an appeal

-not a classic appeal because normally appeal is allowed on the merits of the original case; reconsider merits that were before the trial judge

-application does not consider merits, but the legality of what was done by the lower administrator

1) procedure

2) illegality not merits

3) matter will be referred back (remedy) to tribunal/board/agency

3 Special Rules

1) you cannot get judicial review until all other avenues of redress have been exhausted

 -e.g. if statute gives appeal right, must appeal first

2) judicial review is a discretionary remedy

3) court will not hear an application for judicial review unless the tribunal has made its final decision, except in special circumstances

GROUNDS FOR JUDICIAL REVIEW

1) jurisdiction

2) error of law

3) procedure

--------------------------------------------------------------------------------------------------------------------------------

1) jurisdiction - authority to decide

2 senses; I) did board have jurisdiction to enter inquiry in the first place

                ii) in the course of the act you did something to cause you to lose jurisdiction, e.g. an error of law may cause you to lose jurisdiction

so    I) you never had jurisdiction

        ii) you made some error of law that cost you jurisdiction

        iii) you made some procedural error that cost you jurisdiction, e.g. bias, no fair hearing, etc.

N.B. - these errors go to question of legality and thus always cost the board jurisdiction

--------------------------------------------------------------------------------------------------------------------------------

2) error of law

I) error in interpreting enabling legislation or some other legislation

ii) error in exercising discretion

iii) evidentiary error - normally court will not grant judicial review in this case

 - exceptions - no facts or evidentiary errors

error in exercising discretion

order = shall, will

option = may

order - cannot make an error of execution

discretion - has to be exercised in accordance with the law (Roncarelli v. Duplessis)

- administrator cannot take account of irrelevant considerations; must take account of relevant considerations

- must be no improper purpose fettering your discretion

- any exercise of discretion that is unreasonable will amount to an error in law

error in interpretation

- wording and purpose of enabling statute

evidentiary error

- used to be grounds for judicial review

- will look where finding is wholly unreasonable

- JRPA also codifies grounds for review s.2(3)(n)(iii) - a fact determined by a tribunal must be based on information and evidence before it

- no facts = decision set aside under judicial review

- FCA s.18.1(4)(d) - erroneous finding of fact in capricious manner = judicial review

Standards for Judicial Review

1) correctness of decision

2) patently unreasonable

- curial deference

- seriousness of issue/ penalty

- evidence before tribunal

- expertise of board

- can be impossible to determine whether question is error of jurisdiction or error of law by the way the problem is phrased so no way of knowing if court will say it is a jurisdictional issue and intervene or say it is an error of law and stay out

N.B. Liquor (1979) pg. 217

- Dickson - was decision so patently unreasonable that it could not be rationally supported by statute

- board also called upon to exercise understanding of jurisprudence

- board’s experience is critical

so, doctrine became patently unreasonable

Bibeault (1988)  - modern stage

- Beetz - patently unreasonable is good but that does not excuse the court from deciding if the board has no jurisdiction to enter into the decision in the first place

TEST: pragmatic and functional test pg. 261

1) wording of the Act

2) purpose of the Act

3) reason for the Act

4) expertise of the board    

5) nature of the problem
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Statutory Powers Procedure Act

Judicial Review Procedure Act

Judicial Review - grounds

1) jurisdiction

 - jurisdiction to enter into inquiry 

- something done to lose jurisdiction

2) error of law

- mistake in exercising powers given by statute

- improper exercise of discretion

- unreasonable mistake of evidence

3) procedure

- 2 standards: I) tribunal must be correct or 

                    ii) decision not patently unreasonable

Procedure

 - 4 sources of procedure:

1) enabling legislation

2) Statutory Powers Procedure Act

- doesn’t apply to all boards and agencies

- applies to boards employing statutory powers of decision

- i.e. any power given by statute affecting legal powers, rights, duties, immunities, etc.

- only gives one type of procedure i.e. trial-like

3) individual boards - policies and procedures

4) common law

audi alteram partum (aap)

- the right to be heard

- before a decision is taken that may affect you, you are to be given notice, opportunity to make submissions etc.

nemo judex in causa sua

- no one shall be judge in his own cause

- decision must be unbiased i.e. impartial tribunal not interested in outcome beyond merits

natural justice

- original idea was that if board had rights to judicial type hearings and decisions it had to give a bundle of rights known as the principles of ‘natural justice’ - i.e. trial - like proceedings, notice, witnesses, etc.

- on the other hand if this is an administrative hearing, the standard of fairness applies

- rule is = must be some kind of fairness

- legislative decision = no procedural entitlement

- idea of natural justice is on a sliding scale depending not only on the nature of the hearing but also the seriousness of the consequences, finality of the decision (i.e. no appeal) etc. that have to be considered

- today it is generally called fairness

Bias

- state of mind which covers range between open and closed mind to persuasion

- what is appropriate degree of openness to persuasion?

- we want decision untainted by personal interest in the outcome of the case

- bias level where there are politicians accountable to the electorate etc.

- ergo impartiality depends on function and nature of the board

categories of bias

1) lack of independence

- mind or spirit tempted or clouded by relationship to others

- e.g. personal or governmental pressure

2) conflict of interest

- tempted by your own needs; ambition, etc.

3) partisanship

- mind closed by ideas and attitudes

- closed towards parties before you or with respect to ideas

- very difficult area with respect to idea bias to deal with

- reluctance in court to hear preliminary matters but if you can stack them together, you may have success

- e.g. delay plus bias

4) multiplicity of activities

-your past involvement in the matter

it is almost impossible to prove bias so:

1) standard is ‘reasonable apprehension’ of bias

- i.e. test of appearance of bias by reasonable and knowledgable person

2) must consider all factors i.e. type of board, situation, safeguards etc.

3) is the bias too remote

- e.g. source of bias too remote

REMEDIES

- given by court in response to action

- administrative law has its own remedies

2 Types: 

1) prerogative writs

I) certiorari

ii) prohibition

iii) mandamus

2) equitable remedies

I) injunction

ii) declaration

- historically technicalities could defeat you if you did not fall within the remedies although you made out your case

- today if grounds exist for judicial review you will get your remedy

- most of these remedies have been codified in law and statute esp. JRPA 2(1)

- so you don’t have to specify which of the 5 above types of remedy

- the court will decide which it will award

Certiorari

- used to be order to examine proceedings

- if illegality found, decision quashed

- today certiorari is a motion to quash

- conditions were 


1) legal authority

2) rights of subjects

3) determining rights of subjects

4) duty to act judicially

- until 1979 had to be acting judicially, not administratively to be entitled to certiorari in Canada

Martineau (1980)

- Dickson - certiorari also applies to administrative boards

- available as general remedy to any public body with power to decide any matter

- general duty of fairness resting on all decision makers

- certiorari has become an all purpose remedy in administrative law

Prohibition

- board prohibited from proceeding

Mandamus

- compels public official to do his duty

- must have:

1) clear right to duty - not stated as generality

2) duty has to be due

3) no discretion in public official - shall not may
4) must be refusal to demand to do duty by public official

Equitable  Remedies

Declaration

- request that court declare rights

- can always be obtained against Crown because it is merely a declaration of rights, but it is not coercive

Injunction

- request that court enjoin official from doing something

- as a practical matter today there is no difference between injunction and prohibition
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REMEDIES

Against whom

statutory arbitrators

voluntary arbitrators

voluntary association

Standing

public interest standing

standing of board

Discretion

alternate remedy available

- Beetz - justice in the narrow sense is always with us 

What Organizations are Susceptible to Being Judicially Reviewed

- pg. 25 top quote

- empowered to act judicially but act in excess of their legal authority.

- certiorari, mandamus, prohibition.

- today issue is ‘having legal authority’ pg. 33.

- if you want prerogative writ, body must be empowered by statute.

- an action for a declaration will not lie in respect of a decision of a non-statutory tribunal.

- but declaration and injunction are available in private matters.

- JRPA codified these rules

- s.2(1) - declaration and injunction must be sought against a statutory power

- statutory power defined in JRPA

- FCA 18(1) Trial Division has exclusive original jurisdiction .....in the nature of any Federal board, commission or tribunal (i.e. empowering statute is federal)

Statutory Arbitrator   pg. 34

Port Arthur Shipbuilding
 2 issues:

1) was board of arbitration statutory board against which certiorari would lie?

 - 2 private parties but arbitrator was arguably statutory appointment

2) jurisdiction

- pg. 42

- parties to collective agreement must arbitrate dispute ergo arbitrator is creature of statute

- arbitration board always subject to review in court via motion to quash

- management’s right to discharge due to cause

- collective agreement - statutory agreement between management and union to govern conduct between company and employees N.B. not a contract, is a statutory framework

- clause - arbitrator shall not modify this agreement pp 36-37

- task of board of arbitration was to determine if there was proper cause for firing

- board changed penalty of firing to suspension - outside board’s power, ergo outside board’s jurisdiction

Can a Consensual Arbitrator Be Subject of Certiorari   pg. 53,54

- consensual non-statutory board of arbitration was subject to judicial review

- in this case possible because of ‘a matter in the nature of’ s.2 JRPA

- pg. 53 - “no doubt that individual judges of the high court have power apart from certiorari to quash judgements of non-statutory tribunals” - order in lieu of certiorari

- court says have jurisdiction because ‘in the nature of certiorari’

- ergo against voluntary arbitrators the same thing applies

- administrative law is just a sophisticated branch of statutory interpretation

Voluntary Association

Real Estate Board pg.45

- member expelled - sought to have decision quashed

- remedy ‘in the nature of certiorari’

- must anchor argument in the statute

- pg. 48 - historical argument

- real question is yes not consensual arbitrator but no real difference between what R.E. board is doing and statutory board

- pg. 49 - can journeyman proceed against trade union = yes

- same with real estate board

- both cases identical but decided in exact opposite way

Slovak League pg.59

-  does court have jurisdiction - i.e.  Is Canadian Slovak League a federal board?

   - yes - created by a federal statute

   - ergo every corporation created under CBCA becomes federal board

- certiorari does not lie against private company exerting private powers so why would court have power of certiorari against Canadian Slovak League when they would not have certiorari against Bank of Montreal etc.

- act of incorporation is not exercise of statutory power 

Hofer (Hutterites) pg. 62

- church wanted declaration that Hofer et al were out of colony

- colony = private organization

- Hofer = individual

- not administrative law; private law case

- declaration = private remedy

- courts slow to accept jurisdiction over private organizations even in private matter

- only where membership involved, contractual relations, remedy enforceable

- court probably agreed to try it because both parties agreed to abide by the decision

central question in fact situation

Are activities of this organization sufficiently in the public domain to make them liable to public law remedies?

1) even though exercising private authority power exercised is analogous to public

2) serious consequences in monopolistic situation

3) aspect of public service, analogized to clubs court will look at 
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STANDING

1) individual to bring application for judicial review

2) board to hear application for judicial review

- s.9(2) of JRPA  - board may be party to application

- s.18.1(1) of FCA - application may be made by A.G.C. or anyone directly affected

common law

- who has right to challenge constitutionality of legislation

- constitutional review created public interest standing

- pg. 77

        
1) serious issue

2) directly affected or

3) genuine interest

4) no other manner in which issue may be brought before court

public interest branch

1) serious issue

2) genuine interest

3) no other way

- Borowski - you are interested here as a citizen/member of the public

private interest

1) Direct - always possible with cause of action

2) Indirect

   a) invasion of public rights that affected me personally

   b) invasion of the public right caused me heightened damages as a result

- pg. 71 - plaintiff can sue without A.G. in two cases:

1) where interference with public right is such that some private right is also interfered with

2) where no private right is interfered with but plaintiff suffers some special damage as a result of interference with public right 

- i.e. public right more important to plaintiff than average member of public

newly developed branch is public interest standing

- if public interest standing in constitutional law, is there public interest standing in administrative law? pg. 80.

- pg. 66 Findlay
- deductions from social assistance allowance because plaintiff owed debt to Manitoba government

- plaintiff maintained that deductions disqualified province from receiving federal funds

- money from federal government depended upon province following certain rules

- plaintiff claimed province had broken those rules - deductions not authorized by rules

- plaintiff claimed failure of province to follow rules and failure of feds to stop the flow of money as a result was breach of federal administrative law

- administrative law case because plaintiff claims federal administrator of plan is screwing up - i.e. acting outside his authority by continuing to give money to province when Manitoba not following rules

- ergo plaintiff brings application for judicial review of federal administrator

- collateral challenge whereby plaintiff hoped to get province to stop deductions

does plaintiff have standing as a member of the public?

1) Private Interest

- no direct private interest right

- indirect = interference with public right caused plaintiff special damages

- court said no sufficient nexus between federal administrator and deductions by province from plaintiff

- ergo plaintiff’s private interest not enough for standing

2) Public Interest

- gave plaintiff standing

- increased scope for ways to attack law

- before court decided that Borowski applied to administrative law they were concerned that this would allow frivolous actions against boards

- had to consider justiciability, political posturing, tying up the courts and limiting the board’s effectiveness

- justiciability is a big issue

- is action by the board within the realm of the courts 

- i.e. is it a legal issue or a process which the courts can resolve

factors

1) busybody

2) justiciable

3) process - lis (dispute)

4) political platform

5) overburdened

- is court the best way to do it? - i.e. suitability to court process

- court concerned that it not be turned into political arena

Should the Board Get Standing?

No

- would be 2 to 1 (outnumbered)

- they got to say all they wanted in the judgement

- board lined up with respondent looks impartial; bad for future actions by board

Yes

- board is not entirely disinterested

- board has expertise to say what scope of jurisdiction is

- courts familiar with jurisdiction of trial judges but jurisdiction of boards vary

- JRPA s.9(2) says yes

- Pg. 84

- established that board can come to court to defend its jurisdiction only

- once board is a party to proceedings it becomes a rule of court  not rule of law which decides to what extent the board will be allowed to participate - Consolidated Bathurst
- ergo for standing purposes, breaches of natural justice go to jurisdiction

Packer - B.C. Industrial Relations Council

- whether employer’s changes to working conditions valid after collective agreement had expired

- B.C.C.A. overturned board

- appealed to SCC, board shows up on side of appellant

- respondent says issue here is error of law, so why is board here?

- SCC says board is here not to argue issue but to address question of what proper standard of review is in this case so

board can defend

1) jurisdiction

2) procedure

3) review to be applied in error of law

so effectively board has standing in all judicial review applications

- practical effect is that board can show up and defend their decision

Abuse of Process

- sometimes matters come up after the hearing has started but before a decision has been rendered

-e.g. delay, investigative irregularity, didn’t disclose information, improperly made up panel, bias of board or investigation, lack of jurisdiction at outset, violation of constitution to proceed, failure to follow proper procedure, improper purpose, issue estoppel, multiplicity of proceedings, challenge to interim ruling by chair, etc.

- abuse of process - preliminary

- apply to court for judicial review to quash hearing for delay (for example) or

- preliminary motion to board to stay its own proceedings

- if lose, challenge interim ruling of board in court

- court is reluctant to entertain application for judicial review to quash hearing prior to final decision or ruling made on motion of interim matter

- court worried about fragmentation of proceedings - e.g. takes about a year to get judicial review

- would be easy to challenge all interim decisions and prolong case before board for years

- courts worried that whole point will become moot, e.g. lose interim motion but win case

- court has discretion not to grant judicial review

- exercises that discretion because application is premature

- must be discretion exercised according to law

- in this case exercised to not disrupt administrative process

Delay

- delay by board in getting to hearing stage is abuse of process by administrators

- delay means cannot get natural justice, undermines ability to defend, passage of time makes issue moot, psychological stress, unavailability of witnesses, etc.

- can only argue delay effectively if delay has prejudiced respondent’s ability to defend

Rule

- if delay has significantly impaired plaintiff’s ability to receive fair hearing then board loses jurisdiction

Callaghan - up to board to make decision first on delay, not court
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Abuse of Process

- both procedural and substantive

- failure to disclose, bias, issue estoppel, etc.

when

- court reluctant to quash tribunal before final decision

- court doesn’t want to fragment proceedings or delay proceedings ad infinitum

- whole thing might be unnecessary if final decision of board is in favour of applicant

delay

- delay caused by board

- respondent may feel prejudiced by delay

- complainant may feel that as a result of delay he has lost his day in court

- serious prejudice (abuse of process) to ability of complainant to present case before board

- courts may remedy for delay that impairs ability of party to receive fair hearing

- problem with going back to board with preliminary motion that delay is unreasonable is that board may be a bit prejudiced also

- it becomes more difficult to argue delay after final decision because court may only look at decision

- it is more difficult to make delay argument after decision made

Application of Delay

O.C.A.
- long delay plus board not properly constituted

- court said application was premature

- 3 arguments

1) board has no jurisdiction at outset due to improper constitution from biased report

  - court said board itself has first right to disqualification on grounds of bias

  - every decision-maker has jurisdiction to determine whether it has jurisdiction

2) delay means that we cannot argue fairly the bias issue before the board 

  - cannot even make out preliminary motion 

  - court said let board decide

3) even if we could argue bias before board, all board could do in that situation would be to recommend new investigation and new recommendations to Human Rights Commission

  - too much time had passed to do it correctly

  - court said argue that before board first

Ministry of Health
- complaint of sexual discrimination, harassment, etc.

- investigator recommended no board of inquiry

- commission asked to reconsider, decided to appoint board of inquiry

- respondent moved to have reconsideration quashed because:

1) commission waited 18 months before notifying respondent

2) applicant had only 15 days to apply for reconsideration; only waivable by special reasons

3) commission never gave reasons for recommending board of inquiry

4) commission never gave respondent written reasons

- commission conceded errors in procedure but argued that commission should be the one to review respondent’s arguments

- court said no and quashed whole business

- court said occurrence was 7 - 9 years ago

- tribunal could not rely on witnesses that long ago when nuances of speech etc. involved

- also some witnesses out of country

- ergo procedural breaches so significant that no respondent could be confident that board would reach a fair decision

- O.C.A = delay + bias

- M.O.H. = delay + procedural irregularity

- in O.C.A. case a board of inquiry had been appointed and was in place

- in M.O.H. no board had been constituted yet

- procedural irregularity coupled with delay prevented proper procedure ever taking place plus respondent can have no confidence in board

- delay always fails by itself, but it seems that delay coupled with something else may have a chance to succeed in preliminary motion to court - e.g. delay + bias

- cumulative effect

- delay stops you from going back and doing it right

City of Windsor
- delay plus abuse of process

- bias of investigating officer plus lack of full disclosure

- board said delay alone not enough, bias of investigator not sufficient but coupled with failure to disclose, the whole thing fails - board quashed

- delay meant fair disclosure not possible

- combination of factors plus delay may prejudice respondent’s ability to get a fair hearing

- complainant out of luck

Issue Estoppel

- evidentiary doctrine - 2 senses

1) cases are to be decided by courts

2) administrator made promise and didn’t keep it

Rasanen pg. 97

- action under Employment Standards Act to be paid termination pay plus civil action for wrongful dismissal

- trial judge said issue estoppel because issue already heard by board

- appealed = lost on issue estoppel

- same facts could not be re-litigated before court

- E.S.A. s.6 ‘no civil remedy of an employee against an employer is suspended or affected by this Act’

- Abella said - issue estoppel applies in the case of administrative tribunals

- if an issue decided by tribunal it cannot be litigated if

1) same facts

2) same parties

3) decision final

4) remedy available/given

- Abella also said S.6 E.S.A. does not close issue estoppel

- civil remedy is available but not both

- although Rasanen not party to administrative proceedings he participated fully

- courts should be deferential to administrative proceedings

- Carthy (dissent) said that remedies not the same ergo should be able to have both

- also the parties not the same

- appeal to SCC denied

Re: Libby pg. 109

- doctrine of legitimate expectations

- if administrator makes representations that you rely on, administrator will be estopped from denying representations

- balancing of public interest with individual interest

- estoppel is an evidentiary doctrine/ equity doctrine - comes from reliance

Judicial Review is Discretionary

- courts can exercise their discretion to exercise judicial review even if you make your case

- courts have discretion not to grant remedy even after attackable final decision of board

- court may say they believe every word you are saying and then refuse to grant remedy anyway

Harelkin pg. 120

- student thrown out of University of Regina

- procedure was faculty committee to committee of council, final appeal to senate committee

- student sought judicial review because committee of council did not hear him (allow him to testify) despite senate committee appeal available

- University said to court that student should have appealed to senate even though he had a case on procedural grounds

- asked court to exercise discretion to quash judicial review because internal remedies not exhausted

- must exhaust all of your appeals before seeking judicial review

- Beetz - scope of not granting judicial review although case made depends on circumstances in each case

- e.g. delay, alternative remedy, clean hands, outcome, etc.

- with respect to alternative remedy, look to see if remedy is adequate

1) nature of error

- the more jurisdictional, the more likely judicial review despite alternative

- i.e. without jurisdiction, how can appeal procedures work

2) nature of appellate body

- appeal must be to some body more senior than body that just heard matter

- the more senior the body, the more unlikely judicial review

3) remedial power of appellate body

- what remedy can appellate body give?

- will it be sufficient?
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Grounds and Standards of Review

Background

Conceptual Approach

Functional Approach

THE DECISION

- when will a court review?

1) jurisdiction

2) error of law

3) error of procedure

- traditionally review was of decision evolving to review of decision maker

- historically (King’s Bench), board decision quashed on basis of errors on the face of the record

- Parliament excused JOPs from maintaining record

- protected JOPs from judicial review

- also privative clauses in legislation

- so courts invented doctrine of jurisdiction (ultra vires)

- ergo decision could be quashed for jurisdictional errors but not for mere error within jurisdiction

- i.e. board cannot assume power outside its jurisdiction

Northumberland (1952) Denning

- privative clause plus decision within jurisdiction

- so Denning says reviewable because error of law on the face of the record cost board its jurisdiction

- ergo now courts review outside of jurisdiction and errors on face of the record that cost board jurisdiction

- triumph of notion of jurisdiction v. curial deference

- this is true even in the face of privative clauses

New Brunswick Liquor (1979) SCC

- privative clause and error within jurisdiction

- Dickson said court could not quash decision unless patently unreasonable

Bibeault (1988) SCC

- Beetz said jurisdiction is important

- board cannot give itself jurisdiction outside power given by statute

- no test for jurisdictional boundary so

- Beetz said here is the test pg. 261

- pragmatic and functional test

1) examine wording and purpose of statute creating board

2) reason for board’s existence

3) area of expertise

4) nature of the issue

- must consider all factors to determine if error is within jurisdiction or causes board to lose jurisdiction

- i.e. does board have authority to make this decision

- Dickson’s patently unreasonable test hinges on expertise of the tribunal

- Beetz’s test is fuller but also hinges on expertise of board

- who did legislature intend should make the final decision?

- this is what underlies modern legislation

- pg. 260 “did legislature intend the question to be within the jurisdiction of the powers conferred upon the tribunal?”

- this is the test today to determine jurisdiction

- the notion of curial deference lives - board has the right to be wrong

- problem arises where two boards interpret the same legislation in two different ways or two boards come to two decisions that are operationally inconsistent

- how do courts sort this out?

- inconsistency threatens curial deference by forcing court to decide which decision is right and which is wrong

 Lapointe SCC

- Wilson says must uphold curial deference

- for purposes of judicial review the rule of law must be qualified

- Wilson says if things get out of hand the legislature will handle it

- boards have their own procedures for working out inconsistencies

-Consolidated Bathurst pg. 182

- process of contradictory judgements before consistency evolves

 Shaw 

- court decided judicial review available to review conflicting operational decisions

- had to worry about judicial review in Shaw because orders were actually physically mutually inoperable

- not possible to obey both orders

- rule of law says that you cannot be put into position where you cannot obey the law

Legislative Intent

1) wording of statute

- wording and purpose of statute creating board

- what kinds of powers has board been given

- is there a privative clause?

- how strongly is it worded?

2) nature of issue

- how justiciable is issue?

- public policy in common interest - courts will not want to intervene

3) nature of process

- if dispute between two parties - courts are good at it

- recommendations, etc. - courts not good at it

4) expertise

- actual expertise of board

- expertise of board v. court (relative expertise)

- e.g. courts good at procedure, not engineering

- board may have adjudicative expertise i.e. fact finding

5) nature of question

- how closely matter in issue comes within scope of board’s expertise

- certain questions fall within scope of courts e.g. constitutional, human rights

- board may not have moral legitimacy to answer question

6) efficiency considerations

- courts will examine entire regulatory system to determine effect of intervention

Parkhill Bedding
- Manitoba Labour Relations Act says collective agreement binding on new owner of business

- original owner went bankrupt

- trustee kept on small number of employees - sold physical plant to Parkhill

- union said Parkhill is now subject to old collective agreement

- Parkhill said not A selling to B but a bankruptcy sale - not the same thing

- board said it was a sale

- Parkhill sought judicial review to have order quashed - trial judge quashed

- Manitoba C.A. dismissed appeal

- privative clause said the board’s decision shall be final and conclusive for all decisions within the Act

- Fridman (C.A.) said new owner was collateral to main issue but preceded it

- main issue was; is collective agreement still in force?

- need to determine board’s jurisdiction to rule on collateral issue

- passage of ownership question was preliminary

- question of whether bankruptcy amounted to a sale was outside scope of board ergo board must get its interpretation correct

- no sale within meaning of Bankruptcy Act

- ergo no passage of ownership, no collective agreement

- bottom line is that it was outside board’s competence to decide if transfer of property under Bankruptcy Act constituted a sale

- board didn’t want to open loophole to companies to declare bankruptcy as means to bust unions

- technique for respondent was to break up one question into two i.e. was there a sale into what was effect of bankruptcy plus was there a sale

- special area of law not within expertise of Labour Board

- general question of law ergo board has to get it right or court will intervene

- Lamer said court must try to limit collateral questions as much as possible in the future lest they trammel on a board’s genuine function

Metropolitan Life
- union wanted to certify janitors as bargaining unit

- constitution of union said engineers only but reality was all kinds of trades allowed in for years

- needed 55% vote in favour to bargain on behalf of janitors

- union said give us certification

- company said these are not engineers

- board said union constitution irrelevant

- look to union fees and signature on cards, applications, etc. to determine who is member

- impossible for board to interpret union constitution; buck and a card much easier to determine; traditional board red line test

- so company asked for judicial review

- at SCC level court agreed with company

- “it is clear that the board had the jurisdiction to enter upon the inquiry and that certification was an area in which the board had jurisdiction to issue judgement” but “it is clear from the reasons of the board that the board did not perform the task imposed upon it by s.7"

- “the board embarked on whether or not the conditions of membership had been met”

- board asked itself the wrong question i.e. had they paid their buck and been issued a card rather than had 55% plus voted to unionize

- i.e. if you ask the wrong question you put yourself out of jurisdiction

- statute has privative clauses

- why is question board asked itself wrong?

- open to interpretation by courts what the right question is

Bell pg. 195

- “no person shall discriminate with respect to occupancy of any self-contained dwelling unit”

- black university student wanted to rent flat - Bell said no

- Bell said Human Rights Commission had no jurisdiction - not self-contained

- how do you define a self-contained dwelling unit?

- Bell said apartment is, floor of my house isn’t

- Cartwright said Bell is right

- issue: should case have been heard by court at that stage i.e. before final decision?

- court said this is a simple, neat question of law so no point in sending it back to the Human Rights Commission

- facts were clear and unchallenged

- argued that legislature never intended this to apply to private dwellings
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outside jurisdiction = decision must be correct

inside jurisdiction = patently unreasonable

jurisdiction

1) collateral question (preliminary)

- must be answered first

- because it establishes jurisdiction the board must get it right

2) right question

- must answer the right question

- if not = outside jurisdiction and must get it right

so tactic is to divide issue into preliminary and main questions

or claim board answered wrong question

McLeod v. Egan pg. 202

- employee forced to work overtime without consent

- arbitrator said compulsory overtime okay

- collective agreement = consent

- employee sought judicial review of arbitrator

- decision quashed by court; restored by C.A. - reasonable interpretation

- SCC overturned C.A., quashed arbitrator’s decision

- Laskin - if necessary for arbitrator to go outside collective agreement and construe general public enactment (statute) then arbitrator must get it right

- jurisdictional matter

- if outside statute is constitution, you must get it right

- courts special preserve is constitution

- arbitrator is expert at interpreting collective agreement, but what is being interpreted here is Employment Standards Act

- in one sense board is better positioned to interpret statute

- board is enforcing interpretation throughout industry (employment) sector

- but arbitrator is not board

- Laskin wants common interpretation throughout employment sector

- consent to overtime applies to everyone who works, so need one consistent answer ergo court decided

- public policy reason although board may have been expert

Nipawin District Staff Nurses Association pg. 207

- competing with organization to organise nurses (SEIU)

- NDSNA organised by SRNA

- company dominated organization cannot be certified as bargaining agent for employees even to the extent of contributing $

- creates sweetheart relationship

- argument was SRNA was company dominated ergo labour board held NDSNA was company dominated and could not be union for organization

- major privative clause pg. 208

- C.A. quashes board’s decision

- board acted in excess of jurisdiction because it used its view of what was company dominated union rather than definition within Act

- board’s view was whether there were members that were not employees under Trade Unions Act

- Act definition was dominated by employer

- could have said two questions:

1) company dominated?

2) certification

- SCC (Laskin) - board had jurisdiction to make inquiry

- issue of board error to cause it to lose jurisdiction is focus

- if no loss of jurisdiction, decision, right or wrong, must stand

- Laskin said board did make decision within Act whether or not it was a company dominated union - did not disregard Act

- pg. 210 (last para) - criteria for deciding against board:

a) acting in bad faith

b) decision based on extraneous matters

c) failure to take relevant matters into consideration

d) breaching natural justice

e) misinterpreting Act

- this is genesis of ‘patently unreasonable’

2 KEY CASES - Consolidated Bathurst pg. 83 and CUPE pg. 212

CUPE v. New Brunswick Liquor
- union sought cease and desist order stopping management replacing striking employees

- government said let’s use management to replace critical striking employees during walkout

- management employees not employees under Labour Relations Act

- Act says “shall not replace striking employees or fill their position with any other employee”

- board ordered government to refrain from using management personnel

- board said “with any other employee” modified “position”

- i.e. could not read as “shall not replace striking employees with any other employee”, but had to read as “shall not replace striking employees or fill their position with any other employee”

- C.A. quashes board’s decision - faulty answer to preliminary question

- 2 questions:

1) does Act prohibit replacement

2) did government replace employees

- said first question was jurisdictional

- SCC (Dickson) - said C.A. was wrong - restored board’s decision

- said question was; does board have jurisdiction to enter inquiry? = Yes

- must be careful of jurisdictional notion

- determine jurisdiction at the outset and be careful

- once recognized that board has jurisdiction, privative clause means that board not subject to review for correctness pg. 216, last paragraph

- so board to be left alone if acting within jurisdiction unless patently unreasonable

- board not patently unreasonable so decision restored

Test

1) decide jurisdiction to enter upon inquiry

2) if yes, is decision patently unreasonable

3 More Points

1) is this the kind of subject matter this board normally deals with?

- “court must be careful not to brand as jurisdictional that which is doubtfully so”

- outside jurisdiction or error of law that costs jurisdiction

2) error of law within jurisdiction must be patently unreasonable, assuming privative clause

- not patently unreasonable if:

1) some evidence supporting decision

2) interpretation is that which words will reasonably bear (not irrational)

3) decision is as good as any other decision

- ergo patently unreasonable has rational and evidentiary elements 

3) does patently unreasonable apply with no privative clause whatsoever?

- on modern jurisprudence privative clause and strength thereof are just one element in deciding which board, agency or court should make the final decision

- must weigh privative clause but patently unreasonable test applies even without privative clause

pg. 217 TEST

pg. 225

“The current practice is to limit the concept of a ‘preliminary question’ as far as possible.”

- very subject of inquiry is only subject if it is proper to consider

- don’t try splitting the question into preliminary and main

- pg. 227 - error of law and error of fact

- normally error of fact not grounds for judicial review except ‘unreasonable’ error of fact

- an unreasonable error of fact has been characterised as an error of law

- judicial review is review on the manner in which the decision is taken

- judicial review is not appeal

L’Acadie pg. 230

- union refused to work overtime

- company said = unlawful strike

- CLRB said unlawful strike

- also said problem whether or not overtime was voluntary had to go to arbitrator

- issue for bargaining purposes as new collective agreement being negotiated

- union sought judicial review for unlawful strike ruling

- company sought judicial review for arbitrator ruling

- SCC (Beetz) - rejected union argument, board ideal to decide unlawful strike and decision not patently unreasonable

- but board interpreted statute incorrectly in calling for arbitrator; did not have the power, lost jurisdiction

- board did not have the power to give the remedy (arbitration) under its enabling statute, ergo court steps in

- problem is, Beetz follows CUPE in unlawful strike decision, but goes back to rational argument in arbitrator decision

- appears to be contradiction on face of decision

- pg. 244 Beetz said board has to ask itself at each step in decision if it has jurisdiction

- Dickson (CUPE) said jurisdiction is to be determined at the outset
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Bibeault

- strike by janitors - CSN

- replaced by janitors - FTQ

- FTQ asked for certification of janitors

- CSN said no, we want our rights transferred over to cover new janitors

- Labour Commission had power to transfer rights; also privative clause

- question was on these facts was there an alienation of an undertaking?

- board granted CSN application

- superior court allowed FTQ’s motion to quash; affirmed by CA; confirmed by SCC

- labour board had improperly given itself jurisdiction by improper answer to preliminary question

- in SCC, CSN argued board’s decision not patently unreasonable

- Beetz said this is a question of jurisdiction

- application of s.45 automatic

- concepts of alienation and operation by another were civil law concepts that required no special expertise by board and board got it wrong

- Beetz said test for jurisdictional question v. interpretive question

- i.e. must get it right v. patently unreasonable

- critical - pg. 260-61, starts bottom paragraph pg. 260

- when question at issue is within board’s jurisdiction standard is patently unreasonable

- when question concerns legislative provision limiting board’s jurisdiction standard is simple error

Test for Bounding

a) wording of enactment conferring jurisdiction

b) purpose of statute creating tribunal - goals

c) reason for tribunal’s existence - methods

d) is there a complex regulatory scheme with the board overseeing its implementation

- first step is to determine jurisdiction of tribunal 

Paccar pg. 272

- “in the event of notice of termination the collective agreement shall remain in force....”

- union said Paccar violated Labour Code - status quo continues until new collective agreement in force

- board decided against union

- court quashed decision in SCBC; BCCA upheld lower court; SCC reversed

- board’s decision reinstated

- La Forest said decision of board was as reasonable as any other interpretation

- pg. 275-6 - just because I don’t agree not reason enough to overturn board

- bottom line - cannot overturn board unless patently unreasonable

- Wilson says patently unreasonable test should also be applied to effect of board’s decision

Corn Producers pg. 291

- involved question of whether or not board in question could interpret foreign treaties to reach its decision - dumping case

- Wilson said all we have to decide is what material board could consider in interpreting Act

- not court’s job to interpret Act

- all the court should look at is the way in which the decision is made, not the details

- one must begin with the board’s interpretation of its constitutive statute

Re: Pezim pg. 331

- where it is clear legislature intended board to make final decision, court will defer to board’s decision even if it is an appeal rather than judicial review

- appeal or judicial review is only one of the factors to determine how much deference the court will show

- pg. 333-4, analysis by Iacobucci

- functional rather than conceptual analysis

- excellent summary of functional analysis of judicial review

- central question is legislative intent in conferring jurisdiction on board

Mossop pg. 307

- long term homosexual relationship

- wanted paid time off to attend partner’s father’s funeral

- sought bereavement leave

- 4 days allowed for death of father-in-law if heterosexual

- argued denial of bereavement leave was discriminatory under Human Rights Code

- won at board hearing

- appealed to Fed. C.A., then on to SCC; board decision upheld

- no curial deference shown to board of inquiry on human rights matter where it is interpreting the Human Rights Code i.e. standard is correctness

1) no privative clause

2) court wants to preserve legal interpretation of human rights as its own special province

3) decision has broad impact - requires moral authority

4) question of law not fact

Ross pg. 367

- anti-Semitic teacher

- judicial review on whether or not there was discrimination by school board in failure to properly punish Ross

- issue: what is appropriate standard of review - correctness or patently unreasonable?

- standard = patently unreasonable

- board’s decision stands

- Iacobucci - evidence presented in agreement by both parties

- would not defer to inferences drawn from facts

Gould (one month later)

- must defer to inferences drawn from facts

- pg. 315, first paragraph - functional analysis

- N.B. - look at wording of privative clause to determine how strong it is
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Distinction between Dickson’s Test and Bibeault

jurisdiction

error of law

procedure

N.B. Liquor - error of law

- Dickson says deference unless error of law patently unreasonable such that error costs board jurisdiction

- must be careful not to turn mere error into jurisdictional error

- with respect to jurisdictional errors in narrow sense must exercise caution

- be prepared to say board is acting within jurisdiction if matter is within jurisdiction

Bibeault
- Beetz says must take jurisdiction to enter into inquiry seriously

- must enforce limits

- always interpreting statute - difficulty is in situating mistake

Test

1) empowering legislation and wording

2) purpose of empowering legislation

3) objective of tribunal

4) expertise of tribunal

5) nature of issue (does it fall within expertise)

- decide on this basis whether or not this is an issue which the legislature intended the board to finally decide or the court

- pragmatic and functional test

- what was legislature intending to achieve here? - board or court?

- Dickson said so long as subject matter is appropriate for board jurisdiction is lost only if the decision is patently unreasonable

- look at nature of expertise of board

- much the same test:

Beetz = purpose of board

Dickson = expertise of board

- Beetz says within jurisdiction if passes test

- Dickson says without jurisdiction if fails test

- N.B. - both tests are used today

- apply pragmatic and functional test then patently unreasonable

- N.B. - this analysis is predicated on presence of privative clause

- absence of privative clause is just one factor in determining level of curial deference

Can an Administrative Tribunal consider Constitutional Issues?

Cuddy Chicks
- held that enabling statute be subject to Charter scrutiny

- boards have been interpreting constitutional issues for a long time especially s.91/92 ergo board considering Charter should pose no conceptual difficulty

- any civil servant has to make judgement calls about Charter violations

- courts decided board did not have authority to interpret Charter depending upon power given to board by enabling legislation i.e. did board have power to consider questions of law

- most boards consider questions of law

- no curial deference to boards interpreting constitution i.e. board has to get it right

- court reserves absolute right to interpret constitution

DISCRETION

- must, shall v. may

- pragmatic and functional test to determine jurisdiction at outset, then decision was patently unreasonable

may

- did bureaucrat exercise discretion in the manner envisaged by the legislature

- was bureaucrat asking the wrong question or did exercise of discretion in patently unreasonable manner cost board jurisdiction

- when you look to see if discretion is exercised in manner legislation intended you must examine who is exercising discretion i.e. intended that board exercise discretion or court?

- if board = court will not interfere unless exercise of discretion is patently unreasonable

- if court = require board to be correct in exercise of discretion

must ask

1) how much discretion does board have?

2) who does legislature want to have power to exercise discretion

so look at wording of discretion and look for privative clause

- consider impact of exercise of discretion on individual involved

- alternative checks and balances? (To prevent abuse of discretion)

- is discretion being exercised legally?

- outcome = all relevant factors taken into account

- is board’s exercise of discretion consistent?

- is rule proportional to ends to be achieved?

- was rule published in advance?

1) proportional/ irrational

2) applied consistently

3) fair warning

4) does rule need correcting?

- boards will take into account broader range of factors when exercising discretion

Dallinga pg. 395

- wanted auto wrecking yard in Calgary

- claimed board got into question of Dallinga’s character

- denied permission for wrecking yard

- pg. 398 - shall: 128(4) - orderly economic development

- may issue permits provided criteria met

- C.A. said board not licensing body to determine if applicant fit person to have license

- only power to judge if objective criteria met

- improper exercise of discretion that cost board jurisdiction

- decision was quashed

- no rational connection between whether or not Dallinga was a fit man and whether or not he should have been given permit for wrecking yard

- ergo decision was arbitrary

- also arbitrary because rule applied only to Dallinga

- plus livelihood on the line

Oakwoods Development Ltd.  pg. 405

- once flooding was relevant consideration council had to consider all evidence in respect of consideration

- bad faith = dishonest improper purpose pg. 414

- mixed motives; look to dominant purpose

Roncarelli v. Duplessis
- exercise of discretion must be for purpose for which discretion is given

- if exercise of discretion is arbitrary, court will strike it down

- doctrine in administrative law is called dictation

- Duplessis dictated results to Liquor Licensing Commission before Roncarelli was heard ergo decision quashed

Doctor’s Hospital pg.418

- Ministry of Health had power to shut hospitals for health reasons

- MOH announced they were shutting hospital to save money = improper purpose

- several arguments in this case:

1) improper purpose

2) no hearing before decision made

3) doctors sought standing on judicial review - pg. 428 Denning

4) government said Statutory Powers Procedure Act does not apply because 
s.11 of the Interpretation Act says no Acts of the province can affect the 
rights of the Crown; SPPA does not apply

- have to file for action in civil proceeding

- court said SPPA does not affect rights of Crown; nice try

- today, improper purpose is jurisdictional issue

- N.B. 
Judicial review = application

civil case = action

5) no prerogative writ can exercise against Crown

- court said act was done pursuant to exercise of statutory power ergo subject to court review

Fettering

- board or agency adopts standard by which it will decide

- can decide according to rule if statute gives you that power

- otherwise can decide policy on individual merits

rule = standard

policy = case by case

factors

1) needs of agency

2) fairness (case by case)

3) consistency (rule)

4) quality of rule in a legal sense

I) proportional - how closely tailored to object

ii) fair warning

iii) how recently reviewed/ adopted/ updated

iv) consistently applied?

5) impact on individual v. society
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- use creativity, ideas to rise above B

Discretion - continued

- official given choice that is more or less broadly framed (narrow to wide)

- form of analysis same as judicial review

- scope of decision legislature intended to give decision maker

- can attack via decision maker never had jurisdiction or did something to cause loss of jurisdiction to exercise discretion

- function of discretion in broader regulatory scheme

- expertise of person exercising discretion etc.

- tribunal, having heard case determines that there is a statement board must follow

- question is whether statement is policy or rule

- if board has bound itself by rule; has failed to consider on case by case basis this may defeat the purpose of the legislation

- ergo should be guided by policy but still willing to hear other relevant arguments

- argue statute being treated as a rule is arbitrary = lose jurisdiction

policy considerations:

1) volume of cases

- court will give rule making power to board dealing with hundreds of cases

- low volume, high impact = case by case

2) impact on individual

- discipline more likely to require case by case

3) proportional response to question in issue (statement)

- how well statement achieves what it sets out 

4) clarity of statement

5) adopted properly

6) published in advance

7) consistently applied

8) how general statement is

9) does guideline get reviewed? - how? - how often?

10) public objective

- risk or danger = rule

11) ease of administration

- advantage to applicant with rule - result known

- access and fairness

- case by case is fair on one level but if cannot afford lawyer, rule is better

Hopedale Developments (1964) pg.431

- wanted to build apartment building

- wanted rezoning, Oakville said no

- OMB, CA said no

- Hopedale said OMB had failed to exercise independent judgement on merits of application because it had based judgement on precedents

- said Hopedale had to meet conditions pg. 435

- OMB must not intervene except where shown that action by municipality not for common good, acted on bad advice, etc.

- issue - did OMB fetter its discretion by adopting principles of non-intervention

- rule or policy?

- CA said this is a rule; OMB must consider all the merits

- Hopedale still lost because CA said that OMB had actually considered case on the merits

- CA said OMB had considered matter on all the evidence then tried to fit decision within the rule

- case is very strange; would have expected court to decide it was policy

- CA sending message that OMB had better consider all the merits of a case before deciding i.e. better not make arbitrary decision within rule

- CA wanted to make it clear that it would not tolerate arbitrary decisions from OMB in future

Partridge v. Manitoba Securities Commission
- MSC had policy that real estate license not be given to anyone that had position that gave them influence over public 

- Partridge (cop) denied license

- Manitoba CA decided board erred because board had adopted a rule

- this was a rule because no proper rationale demonstrated for guideline

- i.e. improper exercise of discretion

- many policemen would make fine real estate agents, many non-police would make lousy real estate agents

- ergo rule not tailored to object

- policy also had not been reviewed in 14 years

- rule not proportional/ never reviewed plus serious consequences

- risk to public of case by case assessment was minimal

Leung pg. 444

- claimed 44K in lost wages as a result of crime

- Criminal Injuries Compensation Board

- board had guidelines = # days lost x $50 as maximum cap pecuniary

- didn’t consider any other factors than days missed

- under Act board had broad discretion; “may make any order it considers proper”

- issue - had board improperly fettered discretion?

- if guideline was a rule it fettered discretion

- guideline was a rule but board had considered everything so decision was okay

- rule says that everyone should be treated the same

- court said cannot have rule like that so court found in favour of board but sent message for the future = no arbitrary decisions

- CICB works with taxpayers’ money and rule works well both from expediency, cost reduction, certainty, etc.

- did board proceed legally?

- board did exactly what legislature intended them to do

decision

- board not required to give reasons for decision but there are four reasons why they should:

1) tough to appeal a decision without reasons

2) aids appellate court

3) increases confidence in administration of justice (otherwise decision will appear arbitrary)

4) forces board to focus on case

- board will be more analytical, critical and attentive if have to give reasons

but

1) time consuming and costly

2) may lead to boiler plate reasons

3) board may get nervous and hire lawyer to shape reasons

- short, meaningful reasons best

- if allowed to make rule, reasons = rule

- argue entitled to reasons, not rule

Ainsley pg. 449

- Ontario Securities Commission worried about sale of penny stocks within province

- brought in rule and attached serious consequences to breach

- rule made in response to Ainsley selling penny stocks

- Ainsley went to court and made two arguments:

1) no jurisdiction to issue policy statement

2) policy statement was fetter on commission

- uncertain, unworkable, arbitrary (designed to get Ainsley)

- lower court said OSC’s empowering legislation contained no power to regulate industry in public’s interest

- also said in any event this statement was mandatory and regulatory

- that kind of quasi-criminal regulation was nowhere authorised

- Ontario CA - Ainsley won

- turned on characterization of statement

- OSC said it was a guideline; Ainsley said it was a detailed and onerous scheme

- CA said OSC could regulate sale of securities via statements of policy and retrospective decisions in cases

- policy tool prospective; decisions retrospective

- CA said at common law any board can use guidelines to regulate but 3 conditions:

1) cannot contradict statute

2) cannot pre-empt regulator’s discretion

3) cannot be law disguised as regulation

- statement characterised as being law disguised as regulation

- court concerned that OSC acting like criminal court without statutory authority

- legislature set up study of powers OSC should have

- decided should have rule making power after public hearings etc. to decide what rules should be

- hearings now in progress

need
1) statutory authority

2) fair warning 

- otherwise court will rule discretion fettered

issue estoppel

- if an administrative tribunal has decided the same issue between the same parties with the same remedy, then cannot litigate in alternate form

- application of the doctrine of issue estoppel is difficult

SECOND HALF
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Evidence 

- traditional approach

- problems

- legality and merits

Unauthorized Authority

- illegal consent

- delegation

- Functus

How Consideration by Boards of Evidence is an Issue for Judicial Review

- JRPA s.23

- where findings of fact made by a tribunal are required by law to be made exclusively on the basis of evidence before the tribunal and there is no such evidence to support the decision made by the board, the decision may be set aside under judicial review

- used to be no judicial review for error of fact but if no facts = judicial review

- FCA s.18.1(4)(d)

- Trial Division may grant relief if satisfied that board is basing its decision on erroneous finding of fact made in perverse or capricious manner without regard to the material before it

- same relaxation of standard to permit greater degree of judicial review by Feds for error of fact

- arguably JRPA does not take away common law grounds for judicial review

common law

- initially no judicial review

- then, no evidence whatsoever = judicial review

- courts looked for doctrinal dodges to give judicial review where evidence woefully deficient in some way

- procedurally unfair = evidence not good enough to support decision

- or may use collateral legal argument i.e. ignored relevant facts, error of facts, etc.

- or where unsatisfied with evidence; the way in which evidence was treated caused the board to lose jurisdiction

- patently unreasonable treatment of evidence cost board jurisdiction etc.

- so just where does court put this evidence concern?

1) jurisdiction

2) error of law

3) procedure

evidence =
error of fact

error of inference

error of characterisation

- how do we characterise conclusion based on facts or lack thereof

- boundary between what is fact and what is law is blurred

- facts to statute, statute to facts, in a manner that defies interpretation

- guiding principle is deference but watch labelling

- if you say no evidence, what does this mean?

- i.e. if no facts = no case

- concern arises out of ideas that board in better position to judge evidence

- judicial review should not be turned into trial de novo

- respect for expertise of board to illicit and interpret facts

- when will court intervene?

- awfully easy for court to get into decision on merits by reconsidering facts

- judicial review is not decided on merits but correctness of decision

- courts should turn mind not to what evidence was and how much of it but rather how evidence was treated by board

- i.e. was evidence treated irrationally?

- was evidence central to decision?

Keeprite (1980) pg. 460

- one employee threw coffee in the face of another

- led to fight and arbitrator’s award

- affidavit - sworn under oath to be truthful statement of fact

- filed in Divisional Court saying no evidence of confession of coffee thrown in face

- in absence of evidence, denial of natural justice

- important thing is that in C.A. affidavit was admitted

- today - argue patently unreasonable error with respect to the facts

- must only be able to argue that board acted irrationally with respect to facts

United Association of Journeymen (1990) pg. 487

- successor provision = Bibeault and Parkhill
- transfer business, still bound by collective agreement

- in Nfld. there was an Act that had successor provision but not provision that non-union employees covered by collective agreement

- Walter Lester and sons had two companies

1) union = W.W. Lester Inc.

2) non-union = Planet

- known as double breasting

- bid on hospital contract with Planet

- union argued that successor provision provided that Planet should be unionised

- pith and substance to prevent manipulation of firm to avoid union

- board agreed with union

- SCC quashed board’s decision on grounds that no evidence of any transfer of ownership

- McLachlin said sharing not transfer of expertise by brothers working in both companies

- also no work transferred between companies 

- pg. 492 para 4

- decision contrary to weight of precedent and patently unreasonable

- not supported by intention of legislature

- Wilson dissented

- transfer of expertise by Lester brothers from W.W. Lester to Planet

- broad and liberal interpretation of statute not patently unreasonable based on pith and substance

- what seems to be happening in this case is that SCC majority is deciding this case on the merits not legality of the decision = no deference

- no evidence criteria is being used to get around deference

- concern is watch review of evidence

Syndicat.....de l’Universite du Quebec     Pg. 469

- 2 research assistants fired for lack of funds

- arbitrator said not just grounds for dismissal

- evidence that assistants had misused funds was deemed inadmissible

- issue: whether arbitrator’s refusal to admit evidence was reviewable

- SCC - arbitrator had scope to define jurisdiction i.e. determine issue

- arbitrator can make a mistake and exclude relevant evidence without making an error costing jurisdiction

- however in this case the evidence excluded was so centrally important to the case that by excluding it there was a breach of natural justice

- fairness has nothing to do with substantive entitlement to anything but procedure

- could not say that university had a fair hearing when prevented from using evidence critical to their case

- exclusion of evidence resulted in irrational reasoning by arbitrator

- SCC said that by excluding this evidence, arbitrator created situation by which there was no evidence on which to base his conclusions

- ergo evidence which cannot be excluded is crucial

- if evidence treated in irrational way = grounds for judicial review

- look to were the facts heard and treated seriously as opposed to how the facts were weighed and what the facts were

- pg. 474  - fine print

- scope of boards to consider relevant evidence and admit irrelevant evidence

- N.B. - tribunal will often hear evidence first then rule on admissibility later

- pg. 475 - small print at bottom of page

- violation of procedural rights = judicial review

- but reality is balance of fair hearing rights v. administrative efficiency

**Coates pg. 476

- standard of proof in administrative law

- civil standard is balance of probabilities

- criminal standard is beyond reasonable doubt

- if issue raises questions as to moral character, guilt or innocence, or disciplinary issue; standard is balance of probabilities where there is evidence of:

1) clear and cogent nature

2) preponderance of credible testimony

- ergo balance of probabilities skewed in these cases

- i.e. standard of proof is somewhere between balance of probabilities and beyond reasonable doubt

- Centennial Motors guilty of fraud - odometer tampering

- Commercial Registration Appeal Tribunal revoked Coates’ licenses

- Coates had pleaded with Crown

- board held that guilty plea by Centennial was prima facie evidence that Coates was guilty as well i.e. standard of proof balance of probabilities

- Divisional Court said board could not reverse onus on Coates i.e. board could not say to Coates; because your company was convicted you have to demonstrate that you are not guilty also

- N.B. 1) this higher standard of proof is critical

2) what a great lawyering job Carter did in this case

- cut deal to plea company guilty with no charges against Coates

- acted with courtesy and skill at hearing; did not respond to provocation

- court also awarded costs

- critical to maintain cool and put up with abuse

National Parole Board v. Mooring (1996) SCC

- argued that evidence that caused revocation of parole was collected improperly

- crown dropped charges because of violation of Charter in way which van he was riding around in was searched by police

- sought exclusion of evidence on Charter grounds

- Sopinka said that in order to get remedy board must be ‘court of competent jurisdiction’ s.24

- Test for court of competent jurisdiction;

board must have jurisdiction over:

1) parties

2) subject matter

3) remedy

- question was did this board have jurisdiction over remedy

1) structure and function of board

2) language of empowering statute

- does board have power to exclude evidence on Charter grounds

- answer = no

- advisory board, not judicial

- no jurisdiction to grant Charter remedy of excluding evidence

- plus under enabling legislation it has a broad evidentiary jurisdiction

- N.B. - this decision is ridiculous

- board is bound by Charter with or the ability to give remedies

- obeisance to the Charter arises from the statutory creation of the board

- dissent says - can admit evidence or not so long as it doesn’t bring administration of justice into disrepute

     Oct. 23, 1996

Decision-maker

- unauthorised

- delegatee

- functus

DECISION MAKER

1) unauthorised

- notion that decision maker was somehow unauthorised to make the decision

- if not authorised = procedural error

- authorization comes from empowering statute

- sometimes a mistake is made as to who should sit on board

Hollenberg (1967) BCCA   pg. 505

- council that elected board was itself improperly constituted ergo board was improperly constituted

- new council re-appointed board

- court said no go

- so tried to pass by-law that OK’d board but meeting had to be by executive council not by-law so meeting not valid

- BCCA said throw out the whole works

- appointment under legislation or appointment of board to consider serious consequences; terms (Act) of appointment of board must be strictly complied with

- argument that privative clause blocked judicial review

- court said does not cover improperly appointed board

- might have also argued that preliminary motion should have been brought before board itself

2 points:

1) only those who have heard all of the evidence may participate in the decision making process

- if you leave to go to the washroom, you may disqualify yourself from decision

2) absence of board member will not prevent decision of board provided that at all times a quorum has been maintained

NB - if you leave room while hearing is underway you are barred as decision maker

2) delegation

- delegatus non potest delegare

- delegate may not re-delegate judicial powers

- i.e. if legislation delegates to you judicial powers, you may not turn around and re-delegate those powers to someone else

- if someone had a duty to act judicially (i.e. like a judge in a trial) could not re-delegate

- judicial exercise of power contrasted with administrative and legislative

- judicial = trial like with remedy

NB - only judicial power which cannot be re-delegated

distinction

1) judicial decisions made according to law

2) administrative decisions made according to policy

- always grey areas but mental exercises of judge and administrator different

- objective + law = judicial

- empirical + expediency = administrative

- procedural protection for judicial decisions

- legislative decision similar to administrative

- power to lay down law for people in general

- legislator makes law that covers all of us whereas administrator applies rule to a particular case

- obscure borders between judicial, administrative, legislative

R. v. College of Physicians and Surgeons BC    Pg.516

- claimed council could not delegate investigative powers

- powers of investigation bottom pg. 517

- power to appoint middle pg. 518

- court - no doubt judicial function cannot be delegated unless:

1) express authority in Act

2) implied authority in Act

- second point was that Ahmad was entitled to decision of whole council not sub-committee of three

reasons:

1) not administrative function

2) member entitled to decision of whole council

3) council completely delegated function

4) council would not see all of the evidence

- investigators in law often held to be administrative

- arguably Act permitted delegation

- question is what powers did three investigators have?

- very strange decision that you cannot delegate investigative powers 

- examine statute; does it make sense in circumstances to allow delegation

- serious consequences v. adequate protection and efficiency

Re: Strait Crossing
1) delegation valid?

2) what was duty of delegate?

- Fisheries Liaison Committee

- job to give out compensation monies to fishermen for damage to fishery caused by bridge to PEI

- delegation was upheld

- contract allowed for delegation

2 common law duties

1) act honestly, impartially and in good faith in carrying out task

2) allow reasonable input by parties concerned into decision making process

- ergo most delegatees will have procedural obligation to those affected

3) functus

- the power to reconsider

- does board have power to reconsider its decision?

- depends on what statute empowering board says

- i.e. what would legislature have intended

- most statutes silent on this point

- where error is:

1) clerical

2) relates to natural justice

3) no power of appeal

- more likely to read in power to reconsider

- concern that mistake not go unrectified v. certainty/finality

Chandler (1989) SCC pg. 527

- group of architects filed for voluntary insolvency

- Practice Review Board decided to review Chandler group

- found 21 counts of malpractice = fined and suspended

- sought judicial review on grounds that no notice of review of unprofessional conduct

- CA upheld granting of judicial review; quashed decision on grounds that PRB lacked jurisdiction to make findings relating to conduct

- ergo Alberta Association of Architects sent notice to Chandler that Complaint Review Committee would look into the matter and then recommend a PRB

- SCC said no valid decision by board (outside jurisdiction) therefore no functus

- Sopinka said because board had no jurisdiction decision was a nullity i.e. no decision = no functus

- L’Heureux-Dube (dissent) said can only correct clerical mistakes or errors arising from accidental slip or omission

- board did exercise task assigned to it albeit illegally
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Introduction to Bias

1) Traditional Approach

2) Definition of Bias

3) New Categorization of Bias

4) Proof of Bias

1) no open mind

2) predisposition before hearing evidence 

3) lack of objectivity

4) role not proper - not an advocate

5) not neutral - pursuing a perspective

6) subjective v. objective

7) conflict of interest

traditionally 2 categories

1) pecuniary bias

- tangible benefit ($)

2) non-pecuniary benefit

- kinship, friendship, etc.

- pg. 744 of materials

- drawing distinctions and categorizing different types of activity as bias

Volenti SCC

- Provincial court judges alleged not independent because salaries not guaranteed as separate charge on books of government

- not true for federal judges

- picked out whole series of ways which Provincial judges not independent like Federal judges

- distinction between independence and impartiality

- court said distinct

- impartiality = state of mind or attitude in relation to issues and parties in a particular case

- impartial = absence of bias

- independent = status or relation to others especially government that rests on objective guarantees

- lack of independence = lack of perception of impartiality at a minimum

- individual decision maker must be independent

- in addition the institution must be independent i.e. government should not be able to interfere unduly with institution

- breaks down into adjudicative and administrative institutional independence

- adjudicative institutional independence is critical to protect against bias

Definition of Bias

- conceptual definition

3 aspects

1) Mental Aspect

- the idea of an open mind

2) Procedural Aspect

3) Temperament Aspect

mental aspect

- what is an open mind?  Pg. 653

Consolidated Bathurst   pg. 616

- freedom to decide according to one’s own conscience and opinions

- act with intellectual freedom

- absence of interest in outcome

- true impartiality is willingness to suppress opinions to make unbiased decisions

- i.e. reach outside persona to a set of objective criteria and judge on that basis

- bias = propensity and disposition that impairs ability to make objective or impartial decision

procedural aspect

- nemo judex in causa sua

- must get hearing before unbiased decision maker

- will hear evidence and decide in accordance with law as he or she understands it

- merits of case

- no other interest brought to bear

Committee for Justice pg. 717

- assumed to be men of competence and intellectual discipline capable of decision on basis of evidence and submissions before them

- fairness a requirement for natural justice

- procedural aspect should produce even handedness with respect to parties

- based on evidence and submissions only

- NB also concerned with rulings to admit evidence, allow submissions, etc.

temperament aspect

- problem with outside activities of judges

- monkish temperament = detachment

- need detachment to achieve objectivity

- tolerance towards views not shared

- pg. 564 - factum

- lawyers appointed as part time judges

- conflict of interest

- judges must develop serenity, detachment, moderation and level headedness

Categorization of Bias

4 categories of Personal Interest that may Affect Decision Maker’s decision

1) lack of independence

- threat =  your relationship

a) outside interference

I) internal or external

- relationship with other board members (internal)

- relationship with employer (external)

ii) government or non-government

b) personal connections

- related to person affected by matter before you

-antidote = safeguards

- e.g. judges normally paid by government but tenure

2) conflict of interest

- threat = your needs

- cause you not to have open mind, unable to judge on merits

a) pecuniary

- money (Hazel McCallion)

b) non-pecuniary

- e.g. ambition

- antidote = remoteness
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Consolidated Bathurst
- 3 decision makers had discussion with entire board before making decision

- issue
1) audi alteram partum

2) decision maker lacked independence

    i.e. 3 dependent on full board

- tension between needs and realities of institutional decision making and independence of decision maker 

- court had to choose between

- primary ratio = institutional decision making OK so long as there are safeguards in place

- secondary ratio = safeguards set out pg. 616

1) at request of panel (not entire board)

2) no minutes

3) no votes

4) attendance voluntary

5) no discussion of facts

- when does influence become constraint?

- look to safeguards i.e. institutional structure

- distinction between fact and law 

- so long as facts not discussed in full board meeting autonomy of decision maker is maintained

- i.e. facts can be presented but not discussed

Tremblay (1992) pg. 622

- minister denied Tremblay’s request to be reimbursed for bandages

- not “medical equipment”

- 2 person board decided bandages were medical equipment

- sent decision to legal counsel to write it up; he was on vacation

- so it went to president of commission who didn’t like decision

- panel requested to send it to “consensus table” (whole commission)

- majority supported panel

- but one member of the panel changed her mind = 1-1 split

- so goes to president for final decision = not “medical equipment”

- judicial review

1) was “consensus table” a violation of natural justice?

2) double role of president as advisor to “consensus table” and then as final 

    decision maker

- commission received 2,781 applications per year so needed consensus within decisions; ergo OK to send to “consensus table” 

- but safeguards not in place

- internal consultation process not free from constraint

- president could refer to “consensus table” ergo panel could feel constrained to refer to “consensus table”

- vote taken, attendance taken, minutes kept

- fact that president previously involved = not unbiased in final decision

- key is that court says that adequate safeguards have to be built into the process

- test is freedom to decide according to own conscience and opinion

- internal decision making OK = consistent with natural justice so long as sufficient safeguards built in

- big problem was that president could refer to “consensus table”

- “may in itself be a constraint on decision makers”

- would feel compelled to refer to “consensus table” if president suggested

- distinction between influence and compulsion

- pg. 628

- rules for holding “consensus table” disclosed a number of points which, taken together could amount to unfairness

- idea that different elements could combine cumulatively to add up to compulsion/unfairness

- modern view is that at some point a whole bunch of little things can amount to an infraction

issue: 
institutional decision making v. independence of decision maker

answer:
safeguards

deliberative secrecy

- normal rule is no release of evidence on how decision was reached

- would compromise independence of judge

- i.e. judges’ written reasons are full and sufficient reasons for decision

- so how do you get at whether or not they held a vote, discussed facts, etc.?

- deliberative secrecy runs counter to enforcing safeguards

- pg. 624,625

- tension between deliberative secrecy and right of party to know decision making made according to principles of fundamental justice

- ergo administrative tribunals cannot rely on deliberative secrecy to same extent as judiciary

- inherent in notion of judicial review is that we will actually be able to review

- look at way in which decision taken ergo will be able to examine process unlike appeal of judges decision

test: deliberative secrecy may be lifted when litigant can present valid reasons for believing that process was tainted i.e. need facts

Glengarry Hospital (1992)

- Pay Equity Commission held hearings into way in which pay equity plan to which nurses were entitled was to be incorporated into present and future collective agreement

- did pay equity award flow through into new collective agreement?

- 3 member board

- draft decision favoured hospital

- further written submissions

- 2 additional drafts of decision favoured hospital

- employees’ representative called meeting of all of the other employees’ members of full tribunal to discuss analytical issues and invited neutral member of board to meeting

- neutral went and agreed to consider employees’ position 

- neutral then met with hospital representative and offered to meet with hospital representative’s caucus

- neutral then met with entire group of neutrals to discuss another case (Lady Dunne) with identical fact situation

- at the same meeting another vice-chair who had tried to mediate this dispute was there

- then everyone went in to discuss case except neutral arbitrator

- consensus that decision ought to favour nurses in Lady Dunne case

- neutral arbitrator changed mind because consensus reached

- so draft decision issued in favour of nurses

- hospital representative issued formal complaint

- chair concluded no breach of natural justice

- decision published in favour of nurses

- minority decision by hospital representative issued at same time

- claimed monkey business but constrained by silence provisions to explain

- chair eventually fired hospital representative

- judicial review sought

- motion to compel hospital representative to attend and give evidence pg. 644

- O’Leary (judge) acknowledged statutory provision enabling decision makers not to testify but not in present case for two reasons:

1) constitutionally provincial legislation cannot block judicial review

2) always exceptions at common law to rule of deliberate secrecy and in this case this exception should be read into statute (and all other exceptions like this)

- so Pay Equity Commission released all facts that led to decision

- so testimony of hospital representative waived

- Hart & Heather Smith heard main action

- grounds of action:

1) misinterpreted statute

2) decision making process denial of natural justice

- Heather Smith says misinterpreted statute but employer loses on procedural grounds because:

1) consultation without coercion desirable

2) decision maker made actual decision not someone else

3) employee caucus not attempt to force neutral to change position

4) no evidence of details discussed with mediator etc.

5) rules of tribunal followed

6) process followed policy of tribunal

- bad decision

- should not be able to meet with part of full panel

- tripartite nature of tribunal is to maintain balance of influence

- neutral meets with full caucus of employees’ representatives = balance lost

- what about neutral’s meeting with other vice-chairs?

- have to look and see if appropriate safeguards are in place

- i.e. extrapolate and apply principles of Consolidated Bathurst
Ellis Don
- violated provincial agreement with Brotherhood of Electrical Workers

issue: had B.E.W. violated bargaining rights by not listing E.D. in provincial agreement?

- i.e. shows name of all construction companies listed on collective agreement and E.D. left off

- E.D. asked panel to draw inference that B.E.W. had abandoned their right to have E.D. pay union wages

- draft decision E.D. not bound as matter of fact; grievance dismissed

- full board meeting called

- found as a matter of fact bargaining rights not abandoned; B.E.W. wins

- can argue belief full board discussed facts = bring on judicial review

- subpoena chair, vice-chair and registrar

- court says (Steele) valid reasons ergo apply Tremblay
- appeal (O’Driscoll, Heather Smith, Adams)

- Adams asked to disqualify himself; former chair Labour Relations Board (Con.Bat)

- said no, position held was before appointment to bench, not relevant

- judicial review Nov. 1992

- decision not released until Jan. 1994, just after reasons for decision of H. Smith in Glengarry - overturned Steele’s decision (big surprise)

- Adams invoked deliberative secrecy

- what about Tremblay?

- purpose of section: “ except with consent of board no member of board shall be required to testify in civil suit”

- i.e. it is about non disclosure of evidence not deliberative secrecy

- lower court judges in these two cases are refusing to apply SCC rulings
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Lack of Independence

- role of counsel

- other associates

Conflict of Interest

Role of Counsel

- board may have their own counsel

- if you are counsel to board, role is unusual and awkward

- job is in part to be invisible

- can seek judicial review on basis board not independent from counsel

- argument decision made by counsel not board

- e.g. Case #1 - counsel:

1) did not sit off to one side but sat next to chair

2) interfered with cross examination of witnesses

3) alerted prosecutor as to when to object

4) argued case for prosecutor

5) put words in mouth of witnesses

- Case #2 counsel:

1) made rulings on motions

2) made findings of fact

3) was spokesperson for board 

- so as counsel; sit off to one side

- canvass both sides before giving opinion

- summarize both arguments, add your own points, then let the board decide

- all you do is organise submissions

- give all advice publicly

- make sure you are not in the room when board makes decision

Reasons for Decision

- problem if counsel who prosecutes case prepares formal reasons for decision

- decision may be quashed by mixing counsel into decision making process

- reasonable apprehension of bias

Spring pg. 685

- discipline committee met three occasions and decided case

- chair discussed with clerk (5 minutes) and had clerk draft decision

- reviewed draft, made changes, re-drafted

- clerk not part of prosecution, not part of decision making process

- decision and findings made without input of 3rd party

- no reasonable apprehension of bias

- dissent = concern that reasons were not those of committee, but those of clerk

- chair only spent 5 minutes with clerk

- note that concern is lack of independence from counsel

Khan pg. 693

- 3 phases of writing of reasons:

1) draft by committee

2) reviewed and revised by counsel

3) reviewed and revised by committee

- motion to quash rejected

- assistance of counsel did not cross the line into influence

- consider terms of enabling legislation, workload, etc.

- starting to see formulated reasoning

- pg. 698

- volume and complexity of modern decision making requires reference to outside counsel

- no counsel allowed at all could be “destructive of effective decision writing”

- must be careful that need for expediency does not drown out need for safeguards

Other Associations

- concern that tie with one of the parties causes you to lack objectivity or independence

Committee for Justice pg. 701

- Crowe chairman of CDC

- part of study group looking at location of pipeline to bring gas from arctic

- Crowe became part of CDC

- Crowe at top of private organization then went on to become chairman of National Energy Board

- hearings on pipeline applications (Mackenzie River valley)

issue: previous involvement in pipeline assessment = bias

- when dealing with pool of experts some inevitably will have knowledge of subject matter

- decision of board is broad policy decision and not judicial function therefore not required that Crowe have same impartiality as judge

- other argument that Crowe’s relationship to consortium was too remote

- should be able to have general ideas so long as ideas don’t close mind to case before you

- majority felt that this was a judicial decision and Crowe’s relationship was sufficiently close to create apprehension of bias

- pg. 714 top - minority argument

- but Laskin says - dispute, asked to pick one application over another

- implications of decision so great that you just don’t want a mistake

- given that Cabinet had ultimate appeal power, board was trying to make their best decision

- i.e. because Cabinet was making final political decision, NEB’s function was more objective

test for bias pg. 711

- “what would an informed person, viewing the matter realistically and practically, and having thought the matter through, conclude.”

- pg. 712 Russell v. Duke of Norfolk
- not test of a very sensitive or scrupulous conscience but also not actual bias

Re: Gypsumville District Teachers   pg. 718

- tripartite board

- representative from union, district and neutral person

- function of biased board members to continue advocacy and ensure neutral decision maker makes right decision with proper considerations to both sides

- pg. 724 “legal concepts of bias have nothing to do with this board”

Re: Paine pg. 725

- tenure committee

- one member had voiced opinion in writing that colleague not suitable

- divisional court agreed there was bias

- CA reversed because

1) by nature of process all members of committee will have formed opinions of colleague’s ability

2) application was rejected by 5 out of 7 members of the committee

- but law of bias says one biased member will taint committee

3) Paine lost on two subsequent appeals

- so what; appeal is not the same as trial de novo

4) court should show deference to members of committee

- this is a procedural matter

5) court should leave domestic disputes to be resolved by parties

- Paine didn’t agree to a biased committee, he agreed to a fair committee

- courts have a horror of getting involved in University matters

Kane pg. 731

- witness answered factual questions to president over dinner

- decision quashed

- pg. 732-3 - procedural design

1) duty of court to attribute a large measure of autonomy of decision to tribunal sitting pursuant to legislative mandate

2) tribunal must observe natural justice

3) high standard required when judging right to continue one’s profession

4) impartiality in hearing evidence

5) no private interviews with witnesses

- standard of review on procedural grounds not codified like error of law

NB know Committee for Justice
- test for bias

- nature of tribunal; adjudicative v. policy 

- what kind of bias?

- is connection too remote

- notion of tripartite tribunals

- biased completely for legislative and substantive reasons

Conflict of Interest

Energy Probe pg. 737

- renewal of operating license for Pickering nuclear plant

- member of panel (Olson) president of company that sold cable to Pickering in past and was likely to sell to them in the future

- court said direct pecuniary interest no matter how trivial = bias

- but Olson only had contingent expectation of future pecuniary gain

- in any event the problem may be that this situation raises apprehension of bias

- direct pecuniary interest is a standard for judging bias

- CA upheld 2 to 1

- majority says contingency expectation

- minority says reasonable apprehension standard does not apply to pecuniary interest

- pecuniary interest may give rise to actual bias or apprehension of bias

- if pecuniary interest question becomes is this interest too remote to raise apprehension of bias

- contingent pecuniary interest is a smokescreen; bottom line is remoteness

- in asking how little conflict of interest is appropriate:

1) adjudicative standards

2) risk is great?

3) availability of qualified person with no interest
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Energy Probe

- idea of “contingent interest”

- reality is remoteness

- reasonable apprehension of bias applies to all categories including pecuniary

A&P v. Ont. H.R. Commission
- decided by Carruthers, protagonist Connie Backhouse

- ‘85 complaint of sex discrimination

- ‘89 discrimination filed against union by Human Rights Commission

- ‘92 board convened, Connie appointed Chair

- 3 motions filed:

1) personal bias against Connie

2) institutional bias on part of commission

3) delay against board

- board dismisses motions, hearings last 11 days

- preliminary motions dismissed

- interim application brought for judicial review

- commission moved to quash judicial review application before O’Driscoll

- argued motion premature

- O’Driscoll let judicial review go ahead because better to resolve now and have hearing not be a nullity after full proceedings

- said unique convergence of issues in this case

- Divisional Court 3 member panel; decision written by Carruthers

- all grounds dismissed except personal bias

- with respect to institutional bias complaint was commission played multiplicity of roles

- Carruthers said that was OK, authorised by statute

- with respect to delay - within board’s ability to adjudicate delay

- admonished board for delay but threw it back in their court

- personal bias 2 grounds

1) public advocate in favour of position advocated by commission

- inappropriate that she hear case

- court did not decide issue

2) Connie was party in proceedings before the commission that raised the 
    same issues

- Connie was one of 120 people that filed complaint v. Osgoode

- claimed systematic discrimination against women

- elected to twelve person steering committee

- Sept. ‘89 memo of settlement

- Apr. ‘92 A&P raised bias issue so Connie withdrew name from Osgoode complaint

- case heard June ‘93

- Carruthers said reasonable apprehension of bias because Connie deciding case in same issue situation in which she was a complainant

- to be both decision maker and complainant gives reasonable apprehension of bias

- nemo judex in causa sua

- Connie could have established precedent that might have been decisive in her own case

- 2 possible arguments:

1) interests too remote

- answer; case already settled and her involvement was advocacy

2) policy argument

- not a criminal trial - adjudicative

- policy making does not require same standard as judicial

- judges allowed opinions so long as decisions not pre-determined by those opinions

- but test is reasonable apprehension of bias

- argue in fact, given the nature of her advocacy in these issues it may well be impossible for her to make an unbiased decision

- open to person who wants to make sex discrimination case to bring forth expert witnesses to explain ergo don’t need Connie to adjudicate

- real problem is delay but court does not want to deal with it

Partisanship

Nfld. Telephone (1992) pg. 753

- Public Utilities Board holding public hearings on Nfld. Tel.

- commissioner (Wells) released statements to press

- inflammatory to say the least - pg. 754

- said he wanted to disallow pension increases and cut executive salaries even before hearings

- judicial review sought because Wells was biased

- pg. 758 - composition of boards can and should reflect all aspects of society

- boards need not be limited solely to experts or bureaucrats

- duty of fairness applies but extent of that duty will depend on nature and function of a particular tribunal

- pg.760 - diversity of administrative boards

- primarily adjudicative standards high

- boards with popularly elected members e.g. planning and development boards standard is pre-judgement “to such an extent that any representations to the contrary would be futile”

- policy boards comparable to elected boards

- possibly only forum for hearing these objections against a public monopoly 

- Cory said that members of a board should not be held to be biased just because a board member mouths off before hearings begin but once hearings start, must shut up

1) no strong statements after hearing has started

2) once hearing has started decision makers mind must be open to sufficient degree that representations are not futile

- what is a closed mind? 

- it was hard enough to try to define an open mind

- just because you shut up at the start of hearings, how does this mean that you are somehow unbiased

- but note that board member required to listen

St. Boniface pg. 776

- Sopinka test precursor to Cory

- requires that board be made up of members that are capable of hearing all arguments

- degree of acceptable bias depends not only on nature and function of board but also are they lay or expert and who appointed them

Re: Golomb pg.  780

- sometimes conduct reflects partisanship

- pg. 781

- judicial review sought on basis of Dr. Mitchell’s comments that Ministers were not really qualified to judge character

- have to be careful as panel member in cross examining witness

- clarification OK but cross examining in a way that causes you to be come identified with one of the parties not 
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Types of Bias

CCTA   

- Copyright Board hearings on re-transmission of signals

issue - what does person who stole signals have to pay?

- in the end Copyright Board decided that retransmitters would pay the wholesale price of A&E

- La Travers (member of board)

1) used information obtained outside hearing to cross examine witnesses

2) gathered statistics on Canadian cable

3) phoned broker during break to get information used to cross examine CCTA witness

- CCTA  lost: La Travers dissented

- in dissent La Travers’ position was even more disadvantageous to CCTA

- Federal Court of Appeal refused judicial review 

issues: 1) receipt of outside information violated audi alteram partum (right to hearing)

- CCTA no opportunity to respond

- court said no element of prejudice resulted

- all information public or supplementary

- no evidence information had influence on majority

- judicial review not available where technical error has no effect on outcome

2) reasonable apprehension of bias

- received information outside hearing - pg. 792

- must arise from connection with case or parties i.e. must have stake in outcome

- in this case La Travers had no pre-disposition

- information was more in favour of CCTA

- concern is that information was used to cross examine one side

- nemo judex in causa sua

- concern that adversarial system abandoned for inquisitorial system

- can argue that this was policy making board

- i.e. nature of tribunal is that this interrogative role is OK

Partisanship

- tough to establish partisanship, e.g. Nfld. Tel. only after hearings started

- allowed predispositions with respect to policy and law so long as able to fairly decide case before you

- cannot show bias in very case before you

- standard is cannot have mind so closed incapable of hearing reasoned argument in case before you

factors

1) statute

- how much impartiality did legislature intend for this board?

2) structure

- tripartite board

- town council, tenure committee, political, zoning, etc.

- accountable democratically?

3) kind of members

- experts, political appointees, peers

4) nature and function

- policy v. adjudicative

5) procedures

- adjudicative v. investigative

6) interests of state v. individual

- more impartiality required where individual’s interests predominate

7) reasonable expectation of parties

- how much impartiality can you reasonably expect

- standard is what informed person would reasonably apprehend as bias

Multiplicity of Roles

French v. Law Society pg. 792

- discipline committee sat (3 members), made recommendation to convocation

- convocation sat (40 members including discipline committee)

- recommended French be suspended for 3 months from profession

- Spence said proceedings of convocation committee not appeal, 2 stage process

1) discipline committee

2) convocation

- also authorized by statute

- Laskin (dissent) said what matters is discipline committee made findings of guilt - pg. 796

- Act expressly says if discipline committee recommends reprimand; cannot sit on convocation

- ergo for more serious offence why can discipline committee sit at convocation

- so how can Act be used to justify discipline committee sitting at convocation in this case

- said legal profession should be held to higher standard

- problem arise with securities commissions especially where people doing investigating and people judging are often the same

Latimer v. Bray
- report contained recommendation that Latimer be subject to investigation

- panel members that heard case wrote report

- ruled OK by court because statute allowed members of commission to be both investigator and judge

- so court not free to insist that common law rules apply

- nothing in statute that expressly said that OK to investigate then sit on board but did say commission had power to investigate, lay charges and hear case

Brosseau pg. 810

- Dial Mortgage Co. Collapsed

- Alta. Securities Commission investigated; no evidence of wrongdoing

- RCMP investigated = charges laid; procedural problems, charges withdrawn

- civil proceedings started v. Alta. government

- Alta. Government claimed negligence by Alta. Securities Commission so ASC started new investigation

- report received by Chairman, who then sat on panel to determine if charges should be laid against Dial

- lo and behold charges recommended to disciplinary committee

- Chairman winds up on disciplinary committee

- so lawyers for Brosseau claim multiplicity of roles

- court says OK allowed by statute

- court must be sensitive to overlapping functions authorised by statute

- statute implicitly gives Chair power to order informal review

- clearly pressure on government caused re-investigation

party status

1) substantial and direct interest

2) participation rights

3) no other way to present case

intervenor status

1) limited issue

2) limited participation

- too many parties will confuse issue

- other roles besides party e.g. intervenor, witness 

- who is entitled to counsel = everybody

- role of counsel to witness only arises:

1) examination or cross (objection)

2) motions related to testimony of witness

3) advise witness of his/her rights

- sides grouped according to interests

- who goes first = person with onus

- rules set out procedure
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TENURE EXERCISE

Parties

1) substantial interest - direct

2) do you want individual to have these participation rights?

- disadvantage = time, complication

3) any other person to bring matters before board more directly

4) other roles possible besides being party

Counsel

- who is entitled to counsel = everybody (intervenor, witness)

- role of counsel to witness very limited

Proceeding

1) grounds for appeal - law, fact, substantive, procedural

2) standard of proof, onus

3) deference?

Record

- need to prove authenticity of documentation

- admissibility of documents

Housekeeping Issues

1) pre-hearing

- e.g. bias, delay, jurisdictional challenge, quorum?, integrity of panel
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PROCEDURE

Order of Examining Witnesses

- from the common law 

1)  Examination-in-chief

2)  Cross-examination

3)  Examination by board

4)  Re-examination (reply evidence)

Order of Presenting Case

1)  Appellant opens and presents case

2)  Respondent opens and presents case

3)  Appellant presents reply evidence

- only to deal with matters raised by Respondent that could have not been foreseen

- i.e. Appellant not allowed to split case; Respondent entitled to know whole of case it must answer

closing

1) Respondent makes first closing argument; burden of proof, applicable law, etc.

2) Appellant makes closing argument; demonstrates discharge of burden of proof

- onus on Appellant to prove plus in interest of fairness Appellant closes last

- criminal matter, moral turpitude etc., onus always rests on party trying to prove

multi-party situation

- on Appellant’s side group with strongest interest in outcome will take lead role

- after strongest, next strongest, etc.

- when no more parties on Appellant’s side, then go to other side

- same with Respondent’s side i.e. strongest to weakest

- closing arguments may be split up or one side may appoint any counsel to deliver entire closing

objections

1) state objection, grounds and reasoning

2) opposition side replies

3) person who objected rebuts

- board counsel may address by saying something like “counsel you may have overlooked this point, etc.”

- normally board counsel stays out

- board not bound by rules of evidence

N.B.- board does not have right to call witnesses = would leave board open to charge of bias

- this is classic adversarial model

- there may be variations depending on nature of board so must consider:

1) is this adversarial = board will not call evidence

2) is this inquisitorial = board may call evidence

source of procedure

1) enabling legislation

2) Statutory Powers Procedure Act (SPPA)

3) common law

4) board’s own rules of procedure

a) statute

b) common law

SPPA pg. 837

- if board falls within definition must follow procedures outlined in code i.e. rules of natural justice

- if proceeding determined rights of parties and made judicial determination then procedure had to be like courtroom

- pg. 838 s. 3 = tribunals caught by SPPA

- if enabling legislation states SPPA applies or exercises statutory power of decision where decision must be made by way of hearing, then SPPA applies

- if board’s enabling legislation says SPPA does not apply then it does not apply

- also listed in s. 3(2) where SPPA does not apply

- definition section - statutory powers procedure

- gloss says decision must be a final decision and there must be an obligation under statute to make a specific decision

- court may say SPPA does not apply but common law does apply

N.B. -  SPPA does not apply to private arbitration etc.

- not much flexibility in SPPA

- if caught by Act must give hearing that looks like full trial

- court will often say that grant of power to board so general that SPPA does not apply

- answer is that SPPA applies if court says it applies

- sometimes the decision that SPPA applies or not is done on a case by case basis

- SPPA amended Apr. ‘95 to allow written and electronic hearings

- able to hold written hearings unless one party objects

- able to hold electronic hearings unless one party convinces board likely to cause prejudice to their case

- but if procedural matter board may go ahead despite objection (conference call for example)

- SPPA gives board right to hold preliminary hearings/conferences but board must have made rulings as to how these conferences will be conducted

- do we need SPPA at all? - common law more flexible

Church Assembly pg. 821

- in order to get entitlement to legal protection of procedure board must have:

1) power to affect rights of subject

2) duty to act judicially

- then get full gamut of procedural protection

- i.e. if judicial get everything, if administrative get nothing

- if quasi-judicial get full protection

- until 1964 in England  Rich v. Baldwin?

- court said a duty of fairness i.e. procedural protection in administrative tribunal

Nicholson (1978) SCC

- giant case in procedural entitlement

- N. dismissed as probationary constable without notice of reasons

- Police Act said could dump any constable within 18 months of becoming constable

- N. said Act does not exclude common law rights so entitled to some protection

- police board said protection expressly given to those over 18 months plus common law applies only to quasi-judicial; this decision was administrative

- Laskin said there was a doctrine of fairness as an extension of the common law

- N. was entitled to some procedural protection

- at least entitled to know reasons for dismissal and to make submissions before final decision made

- Laskin said standard is fairness

- procedure must take into account a number of factors

- in this case:

1) public office

2) final determination of rights

3) Police Board wanted to be sure itself it was not making a mistake

- judicial, quasi judicial, administrative not important, consequences to N. important

- N. Should have been given reasons and opportunity to respond; then board could decide what action to take

- fair to Appellant and board’s right as public authority

Indian Head School Division v. Knight pg. 874

- K. Had 3 year contract reviewable annually

- board reviewed and terminated

- SCC held unanimously for board but split 4-3 on reasons (fairness issue)

- L’Heureux-Dube said procedural obligation of fairness to K.

- position strongly statutory in flavour

- power to abrogate rules of natural justice must be found in statute

- must assume K. allowed fair procedure before termination

- duty of fairness at common law:

1) reasons for dissatisfaction

2) opportunity to be heard pg. 878

- boards must be allowed to create procedures based on:

1) fairness

2) efficiency

3) predictability of outcome

- Sopinka said no procedural right in statute = no procedural right (wrong again, John)

Factors Determining Procedural Requirements

1) what does the statute say?

- express and implied rules of procedure

- objectives of statute

2) impact on individual’s rights

- how serious; livelihood, sanctions, jail etc.

3) efficiency

- how does procedure impact on board’s efficiency

- what is board’s caseload etc

4) is decision judicial or administrative?

- types of procedural requirements differ

5) nature of board’s function

- investigative, judicial, policy making, decision final etc.

6) what kind of process is this?

- adversarial, democratic etc.

7) what are characteristics of decision makers?

- professionals or lay; elected or appointed

8) consistent jurisprudence

- what procedural methods are necessary?

9) what are reasonable expectations of parties?

10) what affect on structural safeguards of board?

- how much deference to procedural decisions?

- court as expert may be more rigorous

- if parties fairly treated, board’s chance to get it right is enhanced

- courts will defer on substantive matters but not to same degree on procedural matters
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- s.3 SPPA decides which procedures caught by SPPA plus judicial power of decision

- judges tend to say SPPA does not apply because procedures are too cumbersome plus common law is more flexible and has advanced beyond frozen codification of SPPA

- evolution of the doctrine of fairness

- realization that labelling board as judicial, quasi-judicial or administrative is not only difficult, it may be immaterial

- function doesn’t matter, seriousness of result is more critical

- nature of decision plus function of decision maker plus nature of process plus relation of individual with decision maker

Nicholson
- basis of procedure

- should have been told reasons and given opportunity to respond

- board no doubt wanted to ensure decision was correct

- minimum = knowing case you have to meet and opportunity to respond

- spectrum of procedure from nearly nothing to full judicial

- 2 questions:

1) is person entitled to any procedural protection at all?

2) if fairness required; what is appropriate procedure?

Masters pg. 897

- agent general for Ontario in New York

- allegations of sexual harassment while in New York

- suspended without pay

- full investigation ensued

- procedure set out in government Directive

- drawn up with no idea of application at Deputy Minister level

- investigator to gather facts and provide Masters with a summary of allegations, obtain response and then prepare report

- report would make findings of fact and determine if Masters guilty or not

- Masters then given opportunity to respond

- final decision to Secretary of Cabinet on Masters’ fate

- investigators identified 7 incidents

- summary delivered to Masters

- Masters made written and oral response

- report then written = found Masters had harassed

- Masters responded to report, report then forwarded

- Masters re-assigned to Toronto; decided to resign

- wanted freedom to answer criticisms publicly

- sought judicial review to quash final report

- argued entitled to have determination placed before impartial decision maker with right to cross-examine witnesses

- also said decision should have been made solely by Secretary of the Cabinet; by involving Premier created reasonable apprehension of bias i.e. political expediency plus Masters not heard

- pg. 914 - between judicial decision and discretionary and policy there is a flexible gradation of procedural fairness

- pg. 916 - Denning

- court said not grounds of public policy just was Masters guilty of sexual harassment? = would normally attract trial-like procedures but his was a high office directly accountable to the Premier with full discretion as to who was appointed and for how long

- politically accountable appointment by common law prerogative

- investigatory not final proceedings

- court said compromise had to be reached = having regard to all circumstances procedure OK

Inuit Tapirisat pg. 882

- CRTC decision appealed to Cabinet

- Cabinet member argued appeal be disallowed using opinions from her department and CRTC

- Inuit sought declaration that Cabinet hearing breached natural justice

- Cabinet had not considered actual petition, only summary, and Inuit had no opportunity to respond to case made in Cabinet

- court said look at nature of body i.e. elected ergo lesser procedural requirements, will be held accountable by public

- Cabinet not obliged to consider submissions unless they chose to 

- also court did not want to reverse Cabinet decisions

doctrine: if Minister promises or bureaucracy habitually gives certain level of procedural entitlement, courts will hold them to that procedural entitlement 

Hurd and Hewitt (1991) pg.921

- Hewitt at Trinity College complained not offered tenure track position despite having fulfilled performance requirements of contract

- university advertised tenure track position and told Hewitt she would have to compete for it

- she claimed discrimination against women plus breach of contract

- arbitrator concluded breach of contract plus 8 of 15 members of search committee met privately and decided to vote in a certain way

- effect was to block Hewitt’s candidacy

- arbitrator said Hewitt should get tenure track position

- 8 of 15 said we want judicial review because arbitrator acted unfairly reaching a conclusion without chance to respond

- one of 8 was Dean of faculty and 8 had met at his house

- after report came out Provost asked Dean to resign

- court agreed Dean’s reputation had been tarnished

- court said declaration for judicial review should be granted although it would have no legal effect (arbitrator’s decision not quashed), but would help to restore tarnished reputations

- at CA issue was what procedural entitlement is required

- CA said no procedural entitlement

- worried about where witness procedural protection would stop

- Carthy said public inquiries are investigative; this was adjudicative

- in adjudicative witnesses protected by role of judge and through laws of libel

- reality was the 8 were fall guys for the university plus the laws of libel apply to everyone 

- practical consequences would be chaotic but this was an administrative process ergo findings may have impact beyond immediate parties to dispute

- there was an investigative aspect so not pure adversarial process
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- unfairness can accumulate i.e. elements of unfairness in procedure can add up to judicial review

Right to a Hearing

doctrine of reasonable expectation

- extension of rules of natural justice and fairness

- allows representation in situations where there would otherwise be no representation i.e. neither statute or common law

- procedural doctrine only, not substantive

- only binds if procedure promised does not conflict

- does not apply to legislative act

- application of rule in particular administrative case in line with policy

- promise has to be express or regular practice = must exist on record

Standing Before Administrative Agency

- look to empowering legislation

- if no s.5 SPPA = persons entitled by law to be parties i.e. common law

- substantial interest in matter

Air Canada   pg. 942

- tribunal to determine level of competition in public interest

- merger of reservation systems of Canadian and Air Canada

- American sought to intervene

- Act said that anyone could intervene to make representations on how decision would affect them

- question was: what does make representations mean?

- board said right to make submissions only i.e. no cross-examination etc.

- structure of hearing not conducive to allowing intervenor with full standing

- FCA - Iacobucci said representation = statement of facts ergo should have power to provide evidence

- required by fairness etc.

- policy decision in public interest but Iacobucci thought it was more trial-like

Telecommunications Workers’ Union v. Shaw Cable 

- cannot be party if didn’t get notice

- TWU and Shaw Cable fighting about who got to go up telephone poles and install cable

- when Shaw sent men up poles, TWU filed grievance with arbitrator

- arbitrator said union right

- CRTC said Shaw right = off to judicial review

- Held that there was a conflicting decision

- issue whether CRTC gave TWU notice

- SCC held no notice to TWU required

- L’Heureux- Dube said notice only required to those directly and noticeably affected

- said decision was one about telecommunications policy in general

- Sopinka (dissent) said interest was direct

- this case has element of both policy and direct interest ergo decision a little bit arbitrary

- may be argument to limit parties if number would be cumbersome but in this case only two parties

Re: Stevens pg. 957

- doctor under suspicion for false billing

- called to College of Physicians and Surgeons council meeting and ordered to bring records

- declined invitation, sought judicial review

- court said statute did not give investigatory powers

- said Act set up three stage process:

1) preliminary inquiry

2) investigation

3) adjudication

- process set up to ensure no bias due to multiplicity of roles

- specific safeguards at each stage

- even though College calling this a fireside chat, what is really going on is an attempt to investigate without procedural safeguards

Re: Howe pg. 965 OCA

- Howe auditor for Standard Trust charged with two offences

- charges laid after report to Institute of Chartered Accountants

- possibility of lifting CA license

- Howe wanted disclosure of report - denied because wanted to keep confidentiality of investigator and didn’t want used in litigation

- gave 21 page summary of 65 page report instead

- very long and tedious structure to proceedings

- Howe brought motion to disclose to Chair of Discipline Committee

- Wigmore test: claiming privilege of relevant doctrine = disclosure denied

- Divisional Court said judicial review premature

- Howe got leave to appeal to CA!

- CA denied appeal on grounds of fairness of limited disclosure and application premature (duh!)

- not persuaded that denial of disclosure was prejudicial

- must consider:

1) nature of proceedings

2) statutory provisions

3) consequences to individual

- SCC refused leave to appeal - application premature

Re: House pg. 979

- systemic sexual discrimination case v. Hospital

- hospital sought disclosure of witness testimony before Human Rights Commission

- HRC said would have chilling effect on complainants so refused to release

- court said had to produce statements

- reputation involved, consequences serious

- public importance that sexual and racial discrimination are serious so complainants need to realise that they will have to stand up and make accusations in public forum

- fear is that with secret complaints:

1) no chance to defend

2) spurious complainants secure in knowledge that name never disclosed

Re: Men’s Clothing Mfr. Assn.  Pg. 981

- union had carried out arbitration without counsel for 60 years

- only ever had 2 arbitrators

- very informal process

- one day MCMA said we want our lawyer present

- arbitrator said no, both sides have to agree

- Divisional Court said do have right to counsel because:

1) arbitrator had no jurisdiction to limit access to counsel

2) contrary to natural justice to limit access to counsel

3) issue so important that MCMA needed counsel

- arbitrator said relationship between parties was based on informality; counsel would weigh in favour of rich; collective agreement said nothing about counsel; introduction of counsel would radically alter arrangement; office of permanent arbitrator implied no need for counsel

- in any event arbitrator had no jurisdiction to order counsel because would radically alter process

Re: Irvine    Pg. 995

- Combines Investigation Act

- member of commission may require anyone whose conduct is being inquired into and shall allow anyone who is being questioned under oath the right to counsel

- lawyer said includes right to cross-examine others and re-examine own witness

- was limited to objections and clarification of testimony

- SCC said fairness is a flexible concept which depends on:

1) characteristics of proceeding

2) nature of report and its circulation

3) penalties

- these factors will determine nature and extent of right to counsel

- chance of criminal prosecution and loss of reputation slight and counsel with power to cross-examine would overburden proceedings 

- would have prolonged investigation interminably (29 oil & gas co. involved)

Innisfil pg. 1000

- Barrie seeking to annex land

- developer developing land

- surrounding municipalities fought 

- came down to official intention of population of Barrie in 2011 (75K or 125K)

- Minister said 125K

- OMB said bound by Ministers letter

- Sopinka (as lawyer) went to CA = CA said go away

- at end of hearing Sopinka said want right to cross-examine on Minister’s letter

- annexation granted

- judicial review = refusal to allow cross-examination on Minister’s letter violated fairness

- OMB said policy decision plus given nature of letter would serve no purpose

- SCC - Estey says cross-examination should have been granted

- traditional type of hearing

- where board proceeds in traditional manner with onus on facts and submissions = procedural entitlements of traditional court

- policy aspect = not traditional court

- especially where expertise of board is consistent with policy decision like licensing etc.
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Legislative - Administrative - Quasi-judicial - Judicial

1) legislative - purely policy decision of general application

- public interest, expediency

2) administrative - policy decision made as a matter of application of policy in a 

        specific instance

      - public interest, expediency

3) quasi-judicial - decision of policy nature made in judicial setting

    - heavy policy component e.g. OMB

4) judicial - correct answer by application of standard to individual case

Notion of the Spectrum

- take home lesson is that we will be asked to design a procedure for decision making process 

- so be aware of procedural fairness especially with respect to bias

- be creative in terms of getting the job done effectively

- given that court will defer on substantive matters, we want the procedure to be as well thought out as possible

written reasons - appellate, closure (know why you lost)

rules of evidence

alternative dispute resolution

