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On this 19th day of July, comes now, the Solar Development Cooperative represented by Eileen M. Smith, M.Arch. with an Amended Motion of Notice of Intent to Claim Compensation pursuant to July 1, 1999 Administrative Law Judge’s Ruling Regarding the Notices of Intent to Claim Compensation in this Joint Agency Public Participatory Rulemaking Into the Role of the Utility Distribution Company’s (UDC) Role in Distributed or Self-Generation Technology (DG) of Electricity in California’s deregulated competitive energy industry with docket numbers for each agency as referenced herein. 

Clarification of Reason for Late-Filing of NOI 

As Approved in July 1, 1999 ALJ Ruling

In the Ruling of July 1, 1999, the ALJ granted SDC/Smith the right to file its NOI one day late.  SDC/Smith would like to clarify that the primary reasons for delay in filing the NOI were (1) SDC did not know about the Intervenor Compensation program, (2) when the program was shared with SDC/Smith, it took some time to review and understand the requirements and deadlines for filing an NOI, (3) the May 17, 1999 deadline was not discovered until after the NOI was filed, and (4) the extreme financial hardship, intimidation, degradation, lack of payment for work and harassment SDC/Smith has faced increasingly each year since the Solar Development Cooperative was founded in 1992 greatly impedes her work and consumes precious time in analyzing policy.  These issues are discussed to provide important rationales justifying the need for SDC/Smith to remain an active party throughout this Rulemaking, and be fairly compensated for their unique contributions in defining the Utility Distribution Company’s (UDC) Role in Distributed or Self-Generation (DG) for BI-PV Renewable Technology in a newly competitive energy industry.

The Nature and Extent of SDC/Smith’s Participation In Rulemaking

Pursuant to Public Utilities Code 1804(2)(A)(i)
In establishing the nature and extent of SDC/Smith’s participation in the proceeding pursuant to Public Utilities Code (Pub. Util. Code) Section 1804(2)(A)(i), we emphasize our business Mission Statement established and published since 1992: “To Assure Timely Mainstream Deployment of Quality Building-Integrated Photovoltaics (BI-PV) Supported By A Reliable Service Industry In the United States and Global Marketplace.” SDC has published this mission statement in all of its business plans and in the introduction on its website.  Our Mission evolved out of the Energy Policy Act adopted in 1992 and our discovery that photovoltaics had reduced in price from $500 watt in 1975 (when we provided solar energy education activities as an architect student)    to less than $5 watt in 1990. Today, there is little education about BI-PV in architecture schools because of strategic and far-reaching BI-PV industry suppression tactics.  SDC is a unique voice for small business professionals advocating and actually facilitating mainstream deployment of BI-PV, today.  Our Response Comments are quoted in Off Peak August ‘99 PUC Fortnightly.

SDC/SMITH’s RESPONSE COMMENTS - TABLE OF CONTENTS 

SDC/Smith outlines herein the primary issues we have raised in this Rulemaking published as the Table of Contents for our Response Comments.
  

ISSUE I
PROPOSAL TO ESTABLISH COMPETITIVE DISTRIBUTION WITHIN THIS RULEMAKING  FOR UDC’s ROLE IN DG IS NOT APPROPRIATE

ISSUE II 
BAN PROPOSED MASS DEPLOYMENT OF GRID-CONNECTED FOSSIL FUEL GAS TURBINES IN DISTRIBUTED GENERATION
ISSUE III    INVESTIGATE ANTITRUST ABUSES BY ENRON-AMOCO AND BP AMOCO


OIL CARTELS THAT SUPPRESSED BI-PV FROM MAINSTREAM MARKET FOR FIFTEEN YEARS (INTERCULTURAL CTR) REMAND TO JUDICIAL ANTITRUST 

ISSUE IV
LEGISLATIVE INTERVENTION TO ASSURE DISTRIBUTED GENERATION IS NEVER LIMITED TO LESS THAN 10% OF ANY UTILITY DISTRIBUTION COMPANY’S AGGREGATE OUTPUT w/AT LEAST 1% INCREASE PER YEAR

ISSUE V
STRATEGIES AND ECONOMICS FOR MAINSTREAM DEPLOYMENT OF
BUILDING-INTEGRATED PHOTOVOLTAICS (BI-PV)

ISSUE VI
NEED FOR MORE PUBLIC INFORMATION AND PARTICIPATION IN CPUC

 

RULEMAKING FOR DG – WE SUGGEST NOTICE IN RATEPAYER INVOICES

ISSUE VII
ESTABLISH PRECIDENT TO ALLOW WELL-ESTABLISHED MISSION

STATEMENTS OF SMALL BUSINESS TO QUALIFY THEM FOR INTERVENOR COMPENSATION INSTEAD OF BY-LAWS WHERE UNINCORPORATED 

Each Issue we have included is significantly and equally important in the process to realize mainstream deployment of clean pollution-free self-generation photovoltaic solar energy in the present California, national and global marketplace. Issue VII was added for this NOI to the six Issues outlined in Table of Contents of our Response Comments to emphasize the need for the Commission to address small business Intervenors as a unique category for Compensation in CPUC Rulemakings as they will be of increasing importance in a truly deregulated and competitive energy industry.  We are not specifically duplicating efforts addressed by other parties in this Rulemaking.  Even our Comments on Air Quality Standards and Interconnection Standards for DG are unique and reveal new insights.       The vital BI-PV consumer group is otherwise unrepresented in this DG Rulemaking.
We strongly support the legislative goals of evolving competitive electricity generation supported by a reliable non-competitive wires only distribution system furthering the rights of self-generation consumers as cooperatively as for remote-site.  Our goal is to evolve mainstream use of renewable DG technology far more than needed just to meet the legal requirements for reduction of Greenhouse emissions from fossil fuels. 

SILICON INDUSTRY DEPLOYMENT 

COMPUTERS AND PHOTOVOLTAICS
SDC/Smith has urged the Commission please compare the market penetration of the silicon technology of computers since 1984 with the market penetration of silicon semiconductor photovoltaics.  The computer industry has been so successful Microsoft Corporation, one of the founding software companies, was the focus of a recent antitrust hearing.  The difference in a software monopoly as in telecommunications monopolies from the energy industry monopoly is that (1) there is significantly more government influence and funding in the energy industry, and (2) life-threatening fossil fuels, nuclear and large-hydro dominate the energy industry and suppress building-integrated photovoltaics (BI-PV) as a sustainable life-preserving technology that will improve consumer health by decreasing pollution and will increase aesthetics in production as well as generation and electricity delivery.  PV is a silicon technology that will evolve.   Using Sprint over AT&T technology will not likely be a consumer health issue like terminal cancer or coal lung disease.  Fossil fuels present serious consumer health issues.  At the June 1st Hearing, every Commissioner in attendance indicated they were not familiar with the 300 kWp roof installed in 1984 on the Intercultural Center of Georgetown University in Washington, DC.  [1984 Not 1994 Hearing Transcript Error p 212 line 22]    Photocopy of Intercultural Center attached color photograph on-line.
  

The lack of Commission familiarity with this foundation of modern building-integrated photovoltaic (BI-PV) architecture and related BI-PV history strongly establishes the value of SDC/Smith’s input and participation in this Rulemaking on the UDC’s role in DG because this BI-PV knowledge could and should greatly influence Commission decisions.   Remote-site large-scale electricity generation was  established over 60 years ago by the United States.  Scientific information about environmental problems related to fossil, nuclear and large-scale hydro generation (the three types of energy that provided 99.4% of the electricity consumed by Americans in 1994) has significantly increased in the last twenty years.  Issues of quality, autonomy, scale and national security have become top priorities as we enter a new century of electricity deployment.  SDC/Smith’s availability to this Rulemaking provides a resource of unbiased information for Commission to assure their decisions reflect recent knowledge.

SDC/SMTIH’S Unique Request for Commission To Ban Fossil Fuels In Grid-Connected Distributed and Self-Generation (DG) 

SDC/Smith reminds the Commission that recent knowledge indicates it is time to wean the world from the habit of burning carbon fossils for fuels for a number of reasons.  Except for SDC/Smith’s input, these issues are not being adequately recognized in this Rulemaking.  There is growing fossil fuel related genocide and crime around the world.  It has been established by authoritative groups that the scale of our mobility and transportation needs demand non-polluting non-depleting fuels.  Continued massive removal and burning of fossil fuels presents various growing threats to humanity and potential global catastrophes from war to earthquakes.  The role of carbon materials in their natural evolution in the Earth’s life-cycle is presently not adequately understood or considered in energy industry or commerce decisions.  

As an endangered and endangering resource, we can and must choose to leave the remaining fossil fuels to future generations who may need them more than we do and have a better understanding of how to use them safely.  Too many people are dying from fossil fuel diseases.  Fossil fuels stink and are health-threatening.  It is not aesthetic causing blight and pollution.  Managing massive deployment of fossil fuels is becoming more destructive and unpredictable.  Fossil fuel prices in the next ten to twenty years are likely to raise significantly due to massive mergers in the oil industry. We have affordable alternatives, today for DG electricity generation that will evolve genuinely stable pollution-free economic markets easily managed by small business in the global marketplace to accelerate important new technology development.  Silicon, computers, micro Micro-Electro-Mechanical Systems (MEMS) and photovoltaics (Solar Electric Building Materials) offer a fascinating array of technologies for business opportunities.   There is a strong majority of long-standing fossil fuel businesses and gas turbine advocates represented and featured in this Rulemaking.  They are supported in Comment and testimony by Jay Morse of the CPUC Office of Ratepayer Advocates.  The opening presentation by Mr. Kulkarni at the June 1st Hearing revealed a clear fossil fuel agenda for this Rulemaking creating a false and unethical proceeding further suppressing renewable DG.  We believe the consumer, the state and the nation are being severely misrepresented in this proceedings due to the overt interests of the fossil fuel industry dominating the Commission and CPUC staff time and resources.  In addition, I quote Mr. Kulkarni’s testimony before the Joint Full Panel Hearing:. 

"The internal combustion engines are the ones most commonly available."  [p10 at line24]  "Secondly, since these are natural technologies and have been around for awhile in [CPUC] staff's opinion these are the ones which are most likely to be deployed in the first few years of a distributed generation utility and consequently could possibly dominate the debate and the issues surrounding the deployment.  . . . Slides 12 through 14 basically show examples, pictures, of the technology that will be available and just to show what kind of footprints they will leave, what kind of housing they need to have."
 

ENRON-AMOCO AND BP-AMOCO’s 15-YEAR SUPPRESSION OF PV 

There was not one picture of a building-integrated photovoltaics (BI-PV) project included in Mr. Kulkarni’s presentation.   SDC/Smith is needed in this proceeding to educate and to remind the CPUC staff, Respondents and Commission that BI-PV has been successfully used and readily available for the mainstream market since 1984.  Mid-size commercial PV projects like a 300 kWp roof installed on Georgetown University’s Intercultural Center were flourishing until Enron-AMOCO's takeover of Solarex Corporation in 1984.

“Before Varadi and Lindmeyer lost control of Solarex, Varadi had decided to acquire RCA’s amorphous silicon solar cell capability for Solarex.”

“I got a lot of documents out of Amoco, which showed they always had the intention of taking over [Solarex], and  that this declaration to the bank that they had lost interest     in solar is absolutely a lie”  

-the late Dr. Joseph Lindmeyer, cofounder Solarex Corporation 

How could Enron-Amoco have accomplished such a takeover when Solarex’s new PV factory was backed up with orders and they had a guaranteed $6 million dollar payment coming from the Department of Energy for the Intercultural Center PV roof?  Why did Dr. Lindmeyer’s wife and son die the year Solarex was taken?  What other abuses by Enron-Amoco suppressed PV deployment?  Production data provides a solid foundation for antitrust investigation.  In 1983, PV production levels were over 10,000 kilowatt peak (kWp).   PV production dropped steadily from 1984 after Enron-Amoco’s takeover of Solarex to a low of 3,029 kWp in 1987.   As PV production levels began to recover in 1988, Enron-Amoco began using Solarex patents to sue major American PV leaders that attempted to evolve new or innovative PV applications or technologies in this nation.  PV production levels remained low the next ten years though they grew steadily.    Finally, PV production regained the 10,000 kWp mark as production jumped from 8,363 kWp in 1994 to 11,188 kWp in 1995.
 That year, grid-connection for distributed and self-generation was legislated in California.  PV production is now growing at 30% per year.
 

Three years later, a front page article of the March 27, 1998 Orange County Register upstaged the opening of Edison’s baseball diamond that day telling people to “Cut Your Utility Bills –Create Your Own Electricity!”  The article featured the California Energy Commission’s 50% Buydown program for PV and other emerging DG technologies.  It went on to say there were people who had been waiting over two years to get their existing BI-PV systems connected to the grid.
  Our paper ”Building-Integrated Photovoltaics for Primary Energy Producers in the USA (BI-PV PEP USA)” published January 1998 in the 60th American Power Conference proceedings describes how it took three days to find anyone at Southern California Edison (SCE) that knew the terms photovoltaics, grid-connection or net-metering, or who could facilitate this service at SCE.  We have included the paper as an attachment.  Finally, Vince Schwent at that time Director of the CEC Buydown program referred SDC/Smith to Tom Dossey.  Mr. Dossey indicated he would have SCE’s Call Center staff trained by May 1, 1998.  Except for the staff SDC/Smith trained over the phone, the SCE Call Center is not prepared, today –over a year later, to respond to an interconnection call for a BI-PV system and transfer it to someone who could facilitate grid-connection and net metering.  BI-PV residential consumers must depend on the CEC.

October 1996, Bill Rever of Solarex intentionally sabotaged a workshop and tour of the BI-PV system at the Intercultural Center we scheduled at Georgetown University in Washington, DC.  They had agreed along with United Solar to contribute $500 in exchange for being able to share their products at the workshop.  He canceled one week before the workshop saying he didn’t want United Solar on their territory.  Uni-Solar then shared with SDC/Smith that Solarex had been suing them for patent infringement for over two years.  This explained the delay in Uni-Solar’s batten-seam standing-seam roofs coming to market.  

The substantial economic and data analysis services and most importantly enthusiasm to re-evaluate existing industry data led to the paper published by Bill Rever at the 1997 American Solar Energy Society wherein he used my information, but did not bother to reference any of my published papers all of which were copyrighted and provided to him.   SDC/Smith advertised Solarex products at conferences in the US, Europe and Egypt as well as on our Internet site.  We brought Solarex over fifty prime clients ready to buy BI-PV systems.  The customers were highly discouraged by Solarex sales reps from buying BI-PV products for residential and small commercial projects.  SDC/Smith encountered a similar attitude with Jim Trotter at SES who distributes Solarex and Siemens Solar who took over ARCO Solar’s factory and patents after the Enron-Amoco-Solarex suit.  There is a pattern here and it is not only antitrust –ie dominating an industry, but is suppressing life-preserving technology from the 

mainstream marketplace.  SDC/Smith advertises the primary successes of the 300 kWp Intercultural Center and the 200 kWp “Breeder” Factory more than Solarex does despite the extreme difference in resources on hand with SDC/Smith the past seven years in comparison with Enron-AMOCO Solarex or BP-AMOCO Solarex.  They don’t even have the Intercultural Center building shown on their website.  These actions makes their intentions in taking over Solarex in 1984 much against the founders resistance highly questionable.  Over 90% of the people I talked to in 1995 and 1996 who work in the Intercultural Center don’t know the pretty blue roof is creating electricity.   Please understand these are the known attempts by Enron-AMOCO to cause SDC/Smith and other solar energy leaders in the United States problems.

SDC/Smith wonders where Harvey Forest is during this proceeding.  As the President of Solarex, he was quoted in a front page article of the January 19, 1998 Chicago Tribune as saying American consumers just don’t care and that there are no solar energy leaders in the United States.
  Those interested in deploying photovoltaics cannot afford not to be here.  SDC/Smith would like to refute any propaganda saying Mr. Harvey can’t afford to participate. He has the resources, staff and attorney support available to significantly contribute to a BI-PV agenda for this Rulemaking into the UDC’s role in DG.  They need to use their resources to assist the BI-PV industry or get out of the PV industry.  Solarex Corporation will always be an American icon. 

Statutory Grounds for CPUC Commission’s Regulatory Obligation 

To Officially Review Antitrust Issues 

Brought Before Them In Formal Proceedings 

Before August first, and within two weeks from the filing of this Amended NOI, SDC/Smith will file a Motion to Compel Discovery Into the Persistent, Controlling and Abusive 

Antitrust Activities of Enron-AMOCO and BP-AMOCO Using for 15 Years the Unethical Takeover of Solarex Corporation for Malicious Litigation of PV Business Strongly Suppressing BI-PV from Mainstream Markets.

  The Commission has obligatory jurisdiction to investigate these consequential DG issues formally raised in our Opening and Response Comments.  In a brief Ex Parte discussion regarding CPUC Procedural Rules for this Rulemaking Administrative Law Judge, John S. Wong, indicated the Commission would not likely pursue an antitrust proceeding within this Rulemaking.  We include herein the basis upon which we believe the Commission as a regulatory body is compelled by law to address the antitrust issues formally raised in this proceeding now officially before the Commission.  By Statutory obligation, the Commission must facilitate a preliminary investigation and remand the resultant antitrust case to the appropriate judicial venue for litigation to assure a competitive renewable DG marketplace is not further delayed by unethical and criminal means. 

When I requested this antitrust investigation in my Opening Comments March 17, 1999 I expressed specific concern for the abusive takeover of Solarex in 1984 and the abusive litigation against ARCO Solar 1988 to 1991, and mentioned the United Solar suit and the curious Enron-AMOCO litigation and consequent British Petroleum (BP Solar) takeover of the Department of Energy funded Advanced Photovoltaics Systems (APS) automated factory and patents in 1998 less than five years after the factory opened in 1994.  Less than a month after my Opening Comments to this Rulemaking requesting an antitrust investigation,  April 2, 1999 BP-AMOCO took over the entire ARCO Corporation and on April 6, 1999 they took over Enron’s 50% share of the Solarex Corporation placing all related documents and testimony in foreign ownership and AMOCO.  BP-AMOCO now owns three major PV manufacturing companies.  This has transferred over 50% of previous US PV 

production to foreign ownership in less than two years beginning one month after the Million Solar Rooftops in USA by 2010 Program was announced April 1997.  

Enron-AMOCO’s abusive elongated litigation against these companies greatly suppressed their business activities perpetuating venerability with four year suits to accelerate the subsequent takeovers by BP-AMOCO and Siemens.   


“We are in the midst of an accelerating trend toward concentration of the petroleum industry. Obviously, the ARCO acquisition will require careful study, giving special attention to the context of what is happening in the industry. We suggest that this latest announcement is immediately relevant to the Commission's decision whether to seek an injunction against the pending

Exxon-Mobil merger.


"In a letter to Federal Trade Commission Chairman Robert Pitofsky, the American Antitrust Institute today urged the FTC to weigh BP Amoco's newly proposed acquisition of Atlantic Richfield Co. as it analyzes the pending Exxon-Mobil merger.  "Coming on top of BP's recent acquisition of Amoco," says the AAI letter, "Exxon's pending acquisition of Mobil, and a flurry of other petroleum industry acquisitions and joint ventures, the BP Amoco acquisition of ARCO puts the question squarely before the Commission: when will our Government draw the line?"

 In a recent case involving the Nuclear Regulatory Commission (NRC), the American Arbitration Institute clearly interprets the antitrust responsibilities of regulating commissions in the matter of Kansas City Gas & Electric Company, et al. (Wolf Creek Generating Station, Unit 1) Docket No. 50-482-LT 


“The Commission has invited comments, amici curiae, "whether as a matter of law or policy the Commission may and should eliminate all antitrust reviews in connection with license transfers and therefore terminate this adjudicatory proceeding forthwith." 64 Fed. Reg. 11069, 11070 (March 8, 1999). Pursuant to its March 2, 1999 Memorandum and Order in this proceeding, the American Antitrust Institute ("AAI") submits these brief comments.


In our Response Comments Congress has given the Commission specific antitrust responsibilities.... As the Commission has reiterated, the Atomic Energy Act's antitrust provisions reflect 'a basic Congressional concern over access to power produced by nuclear facilities' and represent legislative recognition 'that the nuclear industry originated as a Government monopoly and is in great measure the product of public funds [which] should not be permitted to develop into a private monopoly via the [NRC] licensing process ..Id. at 896-97. 


Thus, when Congress gave the NRC specific antitrust authority, it was recognized that the Commission is licensing nuclear technology that was developed by the government for private use. Congress desired to protect against the product of governmentally developed nuclear power being used anticompetitively. In view of the Commission's express statutory mandate to apply antitrust policy, the Commission can hardly interpret the Act to avoid antitrust review where to do so may result in antitrust harm.”

Challenges Conscience Of Commission And Respondents 

The Dominating Agenda For 100,000 Fossil Fuel Gas Turbines 

Leads New DG Industry Into The Past Instead of Forward Into the Future Based On Common Knowledge We Have, Today, 

Fossil Fuel Agenda In DG Is Unethical And Criminal In Nature

Introducing a dominant agenda of fossil fuel emissions within the consumer environment unchecked by Air Quality Standards in the new industry of DG grossly ignores the already pollution-burdened citizens of California undoubtedly furthering unnecessary blight in the air we breath.

BI-PV technology and industry deployment are being dramatically and irrationally suppressed by oil cartels from mainstream deployment in the United States and globally.  They are price fixing PV while pushing irrational propaganda about the price of PV.  With over 80% of the global PV manufacturing owned by oil cartels, PV prices will remain high and without antitrust intervention they will continue to limit PV production using the types of intimidation efforts they have engaged in since before 1984.  The lack of CPUC public education and the ORA mocking oil cartel’s irrational costing propaganda dramatically reduces consumer confidence. SDC/Smith represents the interests of BI-PV consumers, small manufacturers, distributors, system designers and installers in deregulation proceedings including this Rulemaking and in advocating public education because these business entities and activities are vital to healthy, competitive mainstream deployment of PV, globally. 

MOMENTUM THEORY AND ITS ROLE IN THE ENERGY INDUSTRY

We seek to establish in this Rulemaking certain knowledge and tools that will assist the Commission and interested parties in understanding the momentum theory that we believe is behind this irrational, uneconomic antitrust behavior, and to thereby assist the Commission in breaking away from our national and global addiction to fossil fuel electricity.   

The lack of alternative energy businesses and advocates in this Rulemaking strongly require SDC/Smith remain actively involved throughout this Rulemaking. Financial difficulties caused by many of the DG issues shared by SDC/Smith and other Intervenors in this Rulemaking result in having few resources for involvement in this Rulemaking.  SDC/Smith will suffer further unnecessary financial hardship with consequent problems if not properly compensated for our investigative work, data analysis services, expert witness testimony, technical writing and related educational activities.     

Enron-AMOCO and BP-AMOCO have demonstrated the strongest resistance to evolving a healthy competitive arena for the new age of silicon semiconductor technology needed for a variety of human needs including electricity.
   Their actions are irrational and a danger to the global community. The biased agenda of this proceeding focused on deployment of mid-size fossil fuel gas turbines insisting their businesses must not be burdened with Air Quality Standards appears to be more of a private deal exercising formalities than an actual Rulemaking.
Ms. Smith’s expertise in BI-PV industry deployment economic analysis and project marketing has been internationally recognized and published in a variety of conference proceedings
 around the world since 1994.  SDC/Smith’s lifestyle and vocational income have been greatly and unnecessarily hampered the past five years due to antitrust abuses and related corruption in the energy industry determined, it appears, to delay mainstream deployment of BI-PV as a clean silicon semiconductor source of electricity.        

There are numerous proceedings within CPUC activities where various companies and entities are receiving compensation from the recent $28 billion dollar bailout for nuclear energy to already predicted stranded costs from gas turbine DG.  SDC/Smith as a BI-PV company has had many costs stranded as well due to suppression of the industry by oil cartels and government.  Although non-profit advocacy can be valuable, coal consumption doubled during the twenty years of Earth Day.  Enron is a traditional sponsor.   SDC/Smith represents the important interests of BI-PV consumers and the BI-PV industry including manufacturing, system design and installation.

STATE IMMUNITY NOT AVAILABLE 

FOR ENRON-AMOCO OR BP-AMOCO


The State of California has $1 billion dollars of Public Retirement Funds invested in Enron Corporation.  CEC staff claim they have one primary consulting firm that does all their work, and rarely does anyone else even attempt to bid.  Where Enron-AMOCO and BP-AMOCO are both private multinational oil cartels they must not be provided any type of state immunity shielding them from antitrust action if CPUC is to evolve beyond the present destructive industry monopolies.  In this proceedings, Enron-AMOCO-BP is not addressing the needs of renewables DG the industry they dominate through abusive and unethical means.  Further, we believe the timing of the ARCO takeover has a direct connection to our request for antitrust investigation in March and should be stopped, if possible, or at least cautiously questioned on the basis of ethics with their potential to suppress documents and intimidate or harm potential witnesses.
  



The CPUC Commission has the authority and the responsibility based on the antitrust protections set forth in the Energy Policy Act 1992 and the Public Utilities Code to address the antitrust issues I have raised in this Rulemaking.  SDC/Smith and the CPUC Commission did not create these abuses of power exercised by Enron-Amoco or BP-Amoco, however as a professional responsibility SDC/Smith has brought these issues formally before the Commission.  It is within the Commission’s regulatory responsibility to formally consider the obvious dominance of Enron-AMOCO and BP-AMOCO in the oil industry and their suppression of the important photovoltaics industry for over fifteen years greatly impeding the mainstream deployment of this life-saving technology.  


 "Where state authorities set target dates for supplanting regulation with competition, conduct thought to be protected up until that point in time can no longer be expected to remain immune."

" Importantly, the fact that the CPUC approved the structure of SoCalGas’filed tariff in 1992 was deemed irrelevant to whether state action immunity shielded the utility from antitrust action after July 1993. The court ruled that the CPUC had adopted a new policy on utility participation in the NGVmarket by that time and expressly required all existing utility NGV programs to be brought into compliance with the new policy. Id. at 1201. Thus, SoCalGas was found immune from antitrust liability only until July 1993 when California clearly articulated a new NGV policy.

The decision in California CNG further clarifies that the availability of state action immunity is not constant, but rather may change in response to the changing policies of state regulators and legislators. Where state authorities set target dates for supplanting regulation with competition, conduct thought to be protected up until that point in time can no longer be expected to remain immune."

ANTITRUST FROM BEHAVIORAL PERSPECTIVE

‘(1) Enron-AMOCO and BP-AMOCO have suppressed BI-PV deployment for over 15 years since 1984 [not 1994 as the Joint Hearing transcript wrongly quotes SDC/Smith’s testimony], (2) Enron-AMOCO and BP-AMOCO have refused to aggressively and competitively evolve the BI-PV industry discouraging over fifty clients SDC referred to them from 1994 to 1996 despite their abusive lawsuits against other companies claiming patent infringement and territorial issues, (3) the irresponsible actions on the part of these parties to utilize the money procured from captured ratepayers (including automobile consumers) to propose and attempt to initiate an entirely new fossil fuel industry in light of the known, extreme and life-threatening problems with the present out-of-control fossil fuel industries is unconscionable, and (4) their brazen attitude insists they not be burdened with Air Quality Standards using a criminal arrogance to demand the Commission hurry up and get gas turbines going.  They might respect their own attitude and hurry up to deploy BI-PV.  In challenging behavior, we review recent decisions based on FERC's Open Access Rule 9 as a behavioral approach to tempering vertical integration. 

"FERC's Open Access Rule 9 is a behavioral approach to

tempering the vertical integration problem. There remains much skepticism as to whether this goes far enough. The Department of Justice Antitrust Division and the Federal Trade Commission, worried about the difficulty of detecting behavioral abuses and dealing with them in a timely way, have favored divestiture-type restructuring, which goes much further in separating transmission and distribution from generation."

Where concentration is high, collusion and parallel behavior become more likely. The level of concentration may depend on the geographic size of a market (i.e., the larger the geographic market, the more competitors are likely to be present) and this may depend on transmission facilities being available on competitive

terms to generating companies as well as entry conditions in generation and transmission. The on-going wave of utility mergers, apparently in strategic preparation for restructuring, has the potential for nullifying the objective of opening up markets.8 

Many mergers involving adjacent geographic markets appear to be aimed at expanding the incumbency advantages prior to the restructuring. 
      
Energy deregulation calls for solutions based on, among other things, a blend of competition, consumer protection, and expert investigation and reporting. Advertising and other promotional practices need to be examined both to protect consumers directly and, perhaps even more important, to protect competition. Competition enforcement should be informed by an understanding of consumer protection remedies. Legislatures and regulators will have a continuing need for expert advice that is informed by enforcement realities.  That industry, and those responsible for it in state legislatures and in regulatory offices, need the help that the FTC is uniquely positioned to give. The more than a score of comments on electricity deregulation that the Commission's Bureau of Economics has filed with regulatory agencies and state legislatures have been unusually insightful and important. The FTC's explanation of its proposed consent order with PacifiCorp/Peabody was unusually thorough and helpful to understanding the Commission's view of competition in energy."

A table on page 42 of 'The Federal Anti-trust Commitment; Providing the Resources to Meet the Challenge'
 indicates FTC Antitrust Cases increased from 8 in 1983 to 44 in 1998.  The energy industry is one of the largest and most abusive industries in the world trailing nearly 20 years of genocide from East Temor to the Caspian Sea.  The oil industry has had the fewest antitrust suits brought considering its potential for and history of corruption with the worst being related genocide in 3rd World nations.  The life-threatening effects of fossil fuel deployment both from a pollution-based perspective as well as the harm it causes to the Earth's structural ecosystem and overall lifecycle coupled with the extreme systematic suppression of new renewable energy technology that could obviate many of these problems including the industry bottleneck of power is a framework for extreme antitrust behavior that must be formally challenged.    

MARKET POWER AND COMPETITION

CHANGING THE SYSTEM OF COMMERCE AND MANAGEMENT
As we indicated in our Response Comments, it is not the people we seek to replace, but the system of deployment that is beyond the ethical control of any group of human beings.  We must not further fossil fuels in DG or in any other arena of the energy industry where we do not exercise the ability to bring the needed antitrust controls to reduce the negative impacts it can generate.

"The modern American political economy is based on the idea of competition. However, competition does not automatically occur and it cannot be maintained without a national competition policy and appropriate institutions for sustaining competition. The primary tools for maintaining competition are the antitrust laws, primarily enforced by the Antitrust Division of the Department of Justice and the Federal Trade Commission."

“Market power is widely recognized as one of the principal issues that must be dealt with if the electricity industry is to make the transition from regulation to competition.2 In this essay, I provide a legal and economic introduction to what the antitrust community3 means by "market power" and explain why market power is so central an issue in the electricity industry. Finally and most importantly, I offer comments on the institutional contexts of market power, exploring the process which I call "Shermanization"- institutional aspects of moving from regulation to competition.”

Anyone who has been involved with the energy industry for very long knows the primary hurdle to mainstream deployment of BI-PV, today, is not lazy consumers or the cost of PV, it is the intentional strategic suppression of BI-PV production levels, price fixing, lack of consumer access to products, abusive unchecked litigation and lack of a reliable standard service industry for grid-connection and net metering for renewable DG. These are the issues this Rulemaking must address if the US is to remain ethically competitive in the  global energy marketplace.  No other participants in this Rulemaking are articulating these consequential and far-reaching issues for DG. 

With fossil fuels generating over 70% of the electricity consumed in 1994, the Commission has no business limiting this DG Rulemaking to a Hearing focused on a fossil fuel deployment agenda for DG even if it is natural gas.  We must make decisions for the future not the past.  SDC/Smith is exclusively a BI-PV business.  In 1994, PV produced only 0.001% of the electricity consumed by Americans.  We must recognize the unique opportunity before us. 

BP-AMOCO indicates we will run out of oil in 41 years, and they predict there will possibly be 40 more years of presently unknown fossil fuel resources.  SDC/Smith is here to 

help you understand this as a propaganda technique to extend in 40-year increments the psychological cooperation to delay the needed transition from fossil fuels, today.  This technique is recorded in books written in the 1920s.  It has been used since the turn of the Century, and it is highly abusive to the national and global psyche.  This kind of whimsical strategy does not address the reality we should work from and provides no rational basis for further deployment of fossil fuels.  Fossil fuels are an endangered and endangering resource.  We must begin to respond to the reality before us, and with genuine enthusiasm deploy non-fossil fuel clean energy resources, today.  Please ban fossil fuels in grid-connected DG in this Rulemaking.

ROCKEFELLA FOUNDATION

In support of our claim that photovoltaic electricity and SDC/Smith’s participation as a small solar energy business in this Rulemaking is of growing importance for mainstream deployment of BI-PV in DG which has not been adequately represented or reflected in CPUC management of this Rulemaking thus far due to the strong lobbying influence of oil cartels, we have included a quote from an oil industry giant the President of the Rockefeller Foundation.   

“Many of you understand that the present energy paradigm has - excuse me - run out of gas. We think it is cheap and indispensable, yet at every opportunity we confuse present cost with future cost. Our high-power investment firms are so sophisticated about net present value ... why aren't they as savvy about future costs? When will we learn to apply the concept of present value to quality of life? to the opportunity or the destruction our children will inherit?

I believe it is time to choose solar. A substantial part of the future can rely on commercially sound, technically reliable solar. I believe the price is right.        . . .But, we need something that goes a little faster and a little farther than a twenty-year program of informal seepage.”

SDC/SMITH’S PARTICIPATION REPRESENTING BI-PV BUSINESS & DG CONSUMERS IN PROCEEDING POSES SIGNIFICANT FINANCIAL HARDSHIP
Pursuant to Public Utilities Code § 1802(g)

The Solar Development Cooperative has suffered significant financial hardship representing its business interests and the interests of its existing and potential BI-PV consumers due to mismanagement in the energy industry, and especially due to our involvement with Enron-AMOCO-Solarex.  Where needed, additional documents and witnesses may be brought before the Commission to further establish Intervenor’s related financial hardship.

At this pioneering stage of BI-PV market deployment, we rely heavily on the Public Utilities Commission to enforce laws to assure every DG BI-PV consumer  will have timely and reliable grid-connection and net metering service at a reasonable price with warranty enforcement.  SDC/Smith seeks to establish to the Commission’s satisfaction that consequential participation in this proceeding has and will continue to pose a significant financial hardship with related duress due to the impossibly imbalanced playing field for small business participants in the present energy industry that is dramatically increased by unethical and abusive oil cartels. The goal is to disperse Market Power within numerous small competitive entities, and to manage this change.

“Between competition and monopoly is oligopoly, a market structure dominated by the "few". 

ENTREPRENEUR CLASSIFICATION OF INTERVENOR

Pursuant to Section §1802(b) 

SDC/Smith as ‘a participant representing consumers’ requests the ALJ and the Commission recognize our Mission Statement as significant: "to assure timely mainstream deployment of quality building-integrated photovoltaics (BI-PV) in the mainstream marketplace supported by a reliable service industry in the United States and globally."  As a participant representing existing ratepayers and potential consumers of distributed self-generation technology, we request that our Mission Statement be recognized as would a corporation’s bylaws where we do not have an official set of bylaws as we are not at this time incorporated.  Acceptance of the official Mission statement establishes a new category of the  unincorporated small business Intervenor.  This class of the Entrepreneur Intervenor may grow in CPUC proceedings as the competitive climate of the energy industry evolves new services and products that will need to be regulated by the Commission. 

Please visit our web page of published papers where you will find summaries or papers fully reproduced.  Participants may print these papers for the purposes of this Rulemaking. We encourage your referencing our pioneering work in dispelling the myth that BI-PV is too expensive or not commercial, and the use of these papers for educational pursuits.  http://www.geocities.com/Eureka/1905/EMSPAPERS.html

If SDC/Smith had an electricity bill in their name this would simplify the process of qualification and eliminate further speculation as to the category of customer we qualify under.  At this time SDC/SMITH does not have an electric bill in their individual or business name.  Smith clarifies for the Commission that she and her associates are avid consumers of electricity on a daily basis.  Electricity runs the computers they use, it lights                 

the rooms they work in and provides current for a variety of other tasks from cooking to the stereo to operating rooms to the dentist chair.  Smith has long known, well-documented  concerns with the source, quality, aesthetics, emissions and other side-effects generated by electricity use as well as the ethics of the companies providing it.  

If necessary, the Intervenor knows various customers who have followed her work for several years that would sign a petition as testimonial to her work for the rights of existing and potential BI-PV self-generation consumers.

Thus, SDC/Smith would qualify within each type of the three customer categories outlined in Section §1802(b) (1) she represents her intent to own and use a BI-PV system for electricity, §1802(b)(2), for her tireless representation of the group of consumers for grid-connected self-generation technology in the competitive energy marketplace, and §1802(b)(3) as a small business organization whose Mission Statement is to assure mainstream deployment of quality BI-PV products supported by a reliable service industry in the United States and Global Marketplace.”

Further, the Intervenor may also qualify under Section §1802.5 where she was formally invited by Michael McNamara, Director of Market Development in the CPUC Office of Ratepayer Advocates to contribute in this CPUC Rulemaking and requested in his letter of May 28, 1998 that SDC/Smith serve as a signatory in the ORA’s request to President Bilas to file an Order Instituting Rulemaking into the UDC’s Role in DG.

THE PLIGHT OF SMALL BUSINESSES IN PUC PROCEEDINGS

We compel the Commission’s consideration of the heretofore unmitigated expectations for small businesses to participate effectively in these types of Rulemakings without compensation during a Rulemaking in lieu of afterward where the issues substantially effect their business, clients and consequent income.   There might be grants made available for this specific purpose from a non-participating agency within the State government system.  It is a new need.

The key component of ‘participation’ in the Rulemakings that shape the industry presently provides existing oil cartels and utility monopolies an imbalance of power with excessive access to resources to manipulate and thereby influence far-reaching decisions regarding energy industry resources.  

Due to actual and significant financial hardship, we were not able to file Comments in response to the June 1, 1999 Joint Agency Hearing, and have addressed some of those issues in this Amended NOI.  If it were not for the contributions of interested ratepayers when actual clients were not able to pay, we would not have been able to participate in these proceedings at all.  Our 1999 tax return will adequately demonstrate the financial hardship that has followed our work in these proceedings since April of 1998 when the CPUC refused to publicize DG as a consumer choice in deregulation discouraging investors.  We will order an official duplicate of our tax return from the IRS for this NOI, if requested by the ALJ.  Cancellation of four SDC/Smith BI-PV seminars at University of California Irvine caused further financial hardship.  Related documents are listed chronologically on our website. www.geocities.com/Eureka/1905/EMSPAPERS.html  We will keep receipts for expenses and will only charge for a limited amount of the time and resources compared to actual investment by SDC/Smith. 

The seminar cancellation would not likely have occurred if the CPUC had publicly included one sentence about self-generation technology as a consumer choice in their deregulation public education campaign.  Rules will evolve with increased consumer understanding (education) and consequent demand will increase with increased access followed by investments for production and so on.  The mainstream deployment agenda in this Rulemaking focused on fossil fuels pampers oil cartel interests, and threatens the consumer’s repeated choice of  renewable energy for distributed or self-generation electricity (DG). 

It is already very difficult for financially challenged entrepreneurs to Intervene effectively and impact a Rulemaking where their resources are  limited due to the issues in question, but especially where they won’t be compensated for up to a year after the proceedings are complete, and then only if they have contributed to the decisions of the proceeding.  Respondents with significant familiarity and resources will most certainly prevail in most cases.  Intervenor Rulings may assist in financing an impoverished Intervenor.  The primary benefit is being allowed to document and process important issues.

With real and imposing financial hardship, the process of Intervenor Compensation does not facilitate high quality Intervention in the Rulemaking where other resources are not available for their participation.    The program should support varied participants to achieve the goal of collecting data for decisions.   Intervenors that otherwise qualify except that their contributions do not support the majority agenda of the Rulemaking or final decision should be compensated.

Small businesses attempting to influence policy within the energy industry in competition with large oil cartels and Utility may face greater financial hardship than non-profit groups representing consumer rights. They are, however, closer to the market and depend upon specific policy decisions that effect their vocational income.  They are the most committed to the goal of mainstream deployment, and are often more practical and direct in their interventions within related proceedings.  We encourage the Commission to adopt a new definition for Intervenor Compensation to allow small business to submit their published Mission Statements in place of the bylaws requirement where they are not incorporated and where they represent a new category of renewable energy consumer.  

To be fair in their determinations, Commission needs to consider the many constraints small businesses are forced to endure within the energy industry.  SDC’s two-year association attempting to work with Enron-AMOCO-Solarex provided an unwelcome view into their suppressive management of PV.  Letters written by Bill Rever in April 1994 and December 1995 indicated they would utilize Solarex resources to assist us in getting a prototype of the Solar-Voltaic Dome™ built.  Their total investments for SDC/Smith exhibits, referrals and consulting from 1994 to 1996 were (1) one used solar panel, (2) $27 Federal Express shipment 1994, (3) one fast-food lunch at Chinese Restaurant under $5, and (5) one $35 taxis fare to brief a new sales manager at their offices in 1996 totaling less than $400.   The value of SDC’s investments of research, time and resources in international advertising, industry analysis and consulting for Enron-Amoco Solarex were well over $50,000 in corporation fee standards not including expenses if they had hired a corporation to conduct the industry analysis and market their products, internationally.  SDC/Smith was mislead by them until late in 1996 when they upset our workshop and later that year with comments regarding refusal to pay that ‘old man’  or SDC a patent fee.  CPUC’s Office of Ratepayer Advocates is being mislead by Enron in this Rulemaking.  If this DG fossil fuel agenda of 100,000 1-25 MWp gas turbines a year gets going there will be little to no renewable energy for the next twenty to fifty years.  

In January 1997, John J. Berger, the author of Charging Ahead provided me a complimentary copy of his book, which revealed the abusive and unwanted takeover of Solarex by Enron-AMOCO, and by the end of the year.    It must become clear to the Commission that the idea that the alleged low cost of oil or electricity is or was impeding the growth of BI-PV is not nearly as influential a factor as Enron-AMOCO and British Petroleum abusively suppressing mainstream deployment of building-integrated photovoltaics (BI-PV), globally and often who gets paid in this industry.  When SDC/Smith raised this issue in the Opening Plenary of the American Power Conference April 1998, the President of Marketing for Enron indicated it must be oversight or mismanagement.  The room roared with laughter.   

SDC/Smith compels the Commission to reach beyond the known propaganda and apply the Rules of Process to the realities and Mission Statements of small businesses within the deregulated marketplace seriously attempting to facilitate mainstream deployment of BI-PV.   Consider a moment where the BI-PV industry would be, today, if Enron-AMOCO had not taken over Solarex Corporation in 1984.  Then consider, if possible, the tone of this proceeding if SDC/Smith were not involved. 

The amount of money spent on research for healing cancer increases each year.  Realize you hold within your purview the influence needed to dramatically accelerate mainstream deployment of a renewable clean energy technology in a deregulated energy industry that can and will with your assistance significantly reduce cancer causing emissions in California.   

The pioneering work of Dr. Varardi and Dr. Lindmeyer, who founded Solarex Corporation in 1974 twenty-five years ago, is reflected in the 300 kWp Intercultural Center array in Washington, DC and the 200 kWp array installed on the Solarex BI-PV "Breeder" Factory built in 1982 in Fredericks, Maryland.  Dr. Lindmeyer passed in 1995.  Dr. Varardi is, today, Chairman of the PV GAP organization that presented their draft Reference Manual for BI-PV product certification before a Geneva Conference May 3rd and 4th, 1999.  The title page for the Reference Manual was provided to President Bilas at the June 1, 1999 Hearing to encourage and accelerate standard grid interconnections for BI-PV.

Intervenor Compensation Significance of Contribution

§1802(b) ( c) (d) (h)

In determining the value of my work which is itemized at the end of this summary, I would indicate it is my pleasure to be of assistance to the Commission in this Rulemaking, and would remind the Commission that SDC/Smith very much needs to be compensated for the many hours of research and writing we have and will commit to this important Rulemaking and very much appreciate your consideration in this regard. 

When I traveled from Bakersfield to LA on my way home from filing my Opening Comments in this proceeding, the seeming boldness of my comments were overshadowed by the thick smoky smog that hung in the air and stunk  like a chemical fire during the entire way home that day.  There is not one person or community in this State or Nation that should be forced to live under this kind of oppressive pollution with the many pollution-free technologies we have available, affordable and ready, today, for mainstream deployment.

To effectively serve the professed and legislated needs of the consumers of the State of California and the American people the Commission must, by law, bring before this proceeding the malicious, strategic and unconscionable efforts of Enron-AMOCO and BP-AMOCO as oil cartels to irrationally suppress the life-preserving non-polluting advantages of BI-PV as a distributed generation technology for fifteen years oppressing competition in the United States and globally through severe intentional antitrust activities to limit production, fix prices and suppress important BI-PV projects furthering mainstream deployment of life-saving clean pollution-free electricity generation technology since 1984 is antitrust and criminal in nature.

With extremely limited resources under resultant significant hardship, SDC has quite unintentionally uncovered these facts in the process of exploring ways to obviate alleged hurdles keeping BI-PV from the mainstream market.  We have analyzed and articulated these issues throughout our involvement in this Rulemaking and in this NOI urge the Commission, upon its own volition, to take this matter under consideration and facilitate their statutory responsibility of antitrust review within this Rulemaking for the good and betterment of all participants.  We request the antitrust issues not be used to delay or encumber the already restrained mainstream deployment of BI-PV and other renewable DG technology into the competitive energy market and compel the Commission to increase Air Quality Standards for DG and adopt interconnection standards.

Attempts by India to reject Enron-AMOCO's 2,000 Megawatt peak coal-burning and nuclear plant in 1996 illustrates the boldness this Commission must adopt if they are to challenge the important misconduct before them.  When these businesses show a demonstrated understanding of the need to clean the air from LA to Bakersfield through more ethical business practices   deploying BI-PV in lieu of fossil fuels in DG, and encouraging other businesses to, then, the Commission would not need to discuss their proposed gas turbine DG deployment.  The gas will remain, but the lives at stake can’t wait. 

 I. 
What is Market Power? 

In the economists' model of a perfectly competitive market, all competitors (both sellers and buyers) are PRICE TAKERS. 

No competitor has the individual power to set prices.  At the other extreme is monopoly. A monopolist or dominant competitor has power to set the market price by unilaterally limiting output. The objective may be, but doesn't have to be, to maximize profit. 

The energy industry will quickly move away from its present state as an oligopoly to where support is provided for BI-PV.  CPUC Rulemaking is an important arena for facilitation of renewable energy in DG greatly effecting the character of the massive vacuum of deployment for electricity and mobility. Today, mainstream use of BI-PV technology is very affordable.  If production 

problems in SDC/Smith’s Intervention isn’t as smooth as the well-financed oil cartel Interventions, Commission might consider Saturday’s headline “Less-clean gas to go on sale in state. Chevron is being allowed to sell the nonreformulated fuel because of production problems.”

INTERNATIONAL LANDMARK IN
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300 Kilowatt Peak Polycrystalline PV Roof Intercultural Center Georgetown University in Washington, DC Installed In 1984

March to August 1999

Itemized Summary Of Expenses 

Claimed For Intervenor Compensation 

Rulemaking Research, Writing & Testimony

Pursuant To PUC Code §1802(a) and §1802.5
Research, Data Analysis, Comments, Testimony, Correspondence

250 HRS Research, Data Analysis, Testimony     x $50 HR = 
$12,500

250 HRS Desktop Publishing/Correspondence  x $25 HR = 
$  6,250

Expert Testimony, Data Analysis



$18,750

Printing Expenses, Travel & Accommodation

$  2,250

SDC/Smith Intervenor Compensation Request
$21,000


Figures are averaged estimates to recover reimbursement for a portion of expenses incurred in this CPUC Rulemaking.

Dated July 19, 1999, at Irvine, California 

__________________________

Eileen M. Smith, M.Arch.

Founder & CEO Since 1992 

SOLAR DEVELOPMENT COOPERATIVE

3535 East Coast Highway 

Corona del Mar, C2625
CERTIFICATE OF SERVICE



I certify that I have by overnight mail on this 19th day of July, 1999 served a true copy of the original attached AMENDED MOTION OF NOTICE OF INTENT TO CLAIM COMPENSATION FOR SOLAR DEVELOPMENT COOPERATIVE/SMITH and nine exact copies (two for our date-stamped copies) on the California Public Utilities Commission Docket Process Office, 505 Van Ness, San Francisco, California, and by electronic mail: docket@energy.state.ca.us on the California Energy Commission Dockets Unit and by regular mail thirteen exact copies (two for our date-stamped files) Dockets Unit,1516 Ninth Street, MS 4, Sacramento, CA 95814 and by electronic mail on all other parties of record in this proceeding or their attorneys of record.   
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