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| certify that hereinafter is recorded the true and
conpl ete record of the proceedings of the Arny Board for
Correction of Mlitary Records in the case of the above-
naned i ndividual. The follow ng nenbers, a quorum were
present.

M. Charles A Chase Chai r per son

M. James C. Hise Menber

M. John Lee Menmber

M. James T. Lucas Menber

M. Eugene P. Visco Menber

M. David R Kinneer Executive Secretary
M. Rchard H Alen Exam ner

The applicant, who is the grandson of Dr. Muidd,
appeared before the Board and was represented by counsel.

The applicant requests correction of mlitary records

as stated in the application to the Board and as restated
her ei n.

The Board considered the foll ow ng evi dence:

Exhibit A - Application for correction of mlitary
records
Exhibit B - Summary of Archival Records (including
advi sory opi ni ons)
Exhi bit C - Case Sunmmary
Exhibit D - Transcript of Hearing

FlI NDI NGS:

1. The applicant has exhausted all adm nistrative
remedi es afforded by existing | aw or regul ations.
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2. The applicant requests, in effect, that his grandfather,
Dr. Sanuel A Midd, now deceased, who was tried and
convicted by a "Mlitary Conm ssion"” in June 1865 of
conspiracy to assassinate President Lincoln, be declared

| nnocent .

3. The applicant states that his grandfather's trial was

i1l egal because the civilian courts were open and
functioning. Further, that his grandfather's only act was to
nmedically treat and harbor a di sgui sed John Wl kes Booth
whil e not then knowi ng that President Lincoln had been
assassi nat ed.

4. The applicant submts a copy of Dr. Midd' s defense
counsel's argunent to the MIlitary Conmm ssion in May 1865,
guesti oni ng whet her the Conm ssion was even a court and

whet her it had jurisdiction over his client and the other
seven individuals with whomhe was jointly tried, or over
the crines with which they were charged. A copy of the

def ense counsel's argunent on the pertinent |aw and the
evidence in Dr. Midd's case is also submtted. Two

I ndependent reports to contenporary Presidents are al so
subm tted, one by the applicant, the second by a Lincoln
schol ar, which attenpt to prove Dr. Midd's innocence. He

al so submts correspondence from several nenbers of Congress
who support the granting of the requested relief, and he
states that a nunber of state |egislatures have gone on
record supporting relief. Finally, he submts information

i ntended to show why Dr. Mudd did not know about the pl ans
of John Wl kes Booth to kidnap President Lincoln and a nap
whi ch he contends shows that the route nost |ikely to have
been used to nove the ki dnapped President to the Confederate
| i nes was not even close to his grandfather's hone.

5. The applicant has nade two prior applications to this
Board. Until now, the Departnent's position had been that
while this Board m ght have jurisdiction to review the case,
the Secretary of the Arny did not have the authority to set
asi de the conviction. The applicant had al so previously been
advised by the Ofice of the President that no Presidenti al
relief, other than the pardon issued by President Andrew
Johnson, could be granted by that office.
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6. Then, on 7 Decenber 1990 and 24 June 1991, in connection
with the applicant's current subm ssion, the offices of The
Judge Advocate Ceneral and the Arny CGeneral Counsel, opined
that not only may it review the case, but that this Board,
under certain circunstances, may recommend to the Secretary
that he set aside the conviction. In expansion of their
opi ni ons, each stated, in essence, that the Board may review
the record of conviction, but only to determ ne whether the
Conm ssion | acked jurisdiction over Dr. Midd, or over the
offense (that is, he was convicted of an of fense for which
he was not charged, or not arraigned, or which was not a
crime at all) or that Dc. Mudd was deni ed due process to
such an extrene extent that it anmounted to fundanent al
unfairness. The CGeneral Counsel al so opined that since

cl enency has al ready been granted in the formof the pardon
by President Johnson, the only neaningful relief that could
be granted by the Secretary would be to set aside the

convi ction.

7. H story records that Dr. Mudd was born on

20 Decenber 1833, in Charles County, Maryland. He was
educated at several institutions of higher |earning and was
certified as a physician in 1856. He then returned to his
honme in Charles County, where he set up a nedical practice
and farned tobacco. He married and fathered nine children.
He never served in the mlitary, and during the Gvil War
continued to practice nmedicine and to farm On 21 April 1865
he was arrested by Federal authorities on suspicion of being
involved in the plot to assassinate President Lincoln. He
was subsequently tried and convicted of conspiracy to
assassinate the President and then spent 4 years of a "life"
sentence in mlitary confinenment. After his pardon in 1869,
he returned to his hone in Maryland and resuned his nedi cal
practice and farmng. He died in January 1883 at the age of
49 from pneunoni a.

8. On 3 March 1863, because of the Gvil War existing

bet ween the various states, Congress passed "An Act Rel ating
t o Habeas Corpus and Regul ating Judicial Proceedings in
Certain Cases." In effect, this | aw authorized the President
to suspend the right to request a wit of habeas corpus from
acivilian court in any part of the United States, whenever
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It was deened necessary to ensure the public safety. This
enpowered the mlitary to establish martial law in any given
area of the United States and to arrest violators, either
mlitary or civilian. Under this law, not only were mlitary
personnel to be tried by courts-martial for violations of
mlitary rules and regul ations, but civilians who viol ated
any laws, mlitary rules or regulations, or the |aws of war,
were al so subjected to imedi ate arrest by mlitary
authorities. Theoretically, these civilians could then be
tried by a mlitary conmm ssion conprised of mlitary
officers, and if convicted, fined, inprisoned, or even put
to death. Amlitary comm ssion was, therefore, akin to a
mlitary court-martial and operated under the sane general
princi pl es.

9. As is generally accepted by historians, John WIkes
Booth, a fairly fanous actor in 1865, entered the
Presidential Box at Ford's Theater on Friday evening, 14
April 1865, at approxi mately 2215 hours, and shot Presi dent
Lincoln in the head while he was watching a play at the
theater. Booth then junped fromthe box to the stage,
infjuring his left ankle/leg, but escaped on horseback. At
about the sanme tinme, an unsuccessful attenpt was nade by
Lewi s Payne (AKA Powel|) el sewhere in Washington to
assassinate Secretary of State WIlliam Seward. Early the
next norning, Booth and a conpanion, Davic E. Herold,
knocked on the door of Dr. Mudd's hone and requested nedica
assi stance. The story ostensibly given was that Booth's
horse had fallen on his I eg and ankle. Dr. Mudd exam ned the
|l eg and found that it was broken just above the ankle. After
cutting off his boot, Dr. Mudd pl aced a honenade cast on
Booth's | eg and fashi oned sone crude crutches. Supposedly,
he was paid $25.00 for this treatnent. Later in the norning
of the sanme day, Dr. Mudd and Herold attenpted to rent a
carriage in the area for novenent of Booth, but were
unsuccessful. Wile the two nen were still at his hone, Dr.
Mudd is said to have gone into the nearest town where he
| earned of the assassination of President Lincoln. Federal
troops were already in the area | ooking for the assassin.
Booth and Herol d supposedly left Dr. Mudd's home on
hor seback, at about the time he returned in the late
afternoon, having asked for directions to a mnister's
house, which was across a |arge swanp near Dr. Mudd's farm
4
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10. On the next day, after attending Easter Sunday church
services, Dr. Miudd, expressing no sense of urgency, asked
his cousin, a respected local citizen and al so a physician,
to report the details of the visit of the two "strangers" to
his hone to the mlitary authorities in the nearby town. H's
cousin inforned the local mlitary authorities on Monday;
however, the local mlitary authorities did not visit Dr.
Mudd until Tuesday, and then asked only a few questions
before | eaving. On Friday, 21 April 1865,

Dr. Mudd was arrested. At that tinme Booth's boot, which had
been | eft behind, was produced by the famly. Two witten
statenents were al so obtained fromDr. Midd that day. In
bot h statenents he maintai ned chat he had not recogni zed
Booth, claimng the injured man had been wearing fal se

whi skers. These di sclainmers were nade despite the fact that
Dr. Mudd supposedl y knew Boot h, having net hi mon one or
nore previous occasions. He was then taken to Washi ngton and
held in a mlitary prison, along wwth the other alleged
conspirators, and witnesses in the case. There is no

evi dence that he was ever charged with any of fense during
the i nvestigative phase of the case.

11. Booth was subsequently killed on 26 April 1865 in a
t obacco barn on the Garrett farm near Bow ing G een,
Virginia. Herold was taken prisoner at that time and was
al so taken to Washington to await trial

12. On 1 May 1865 President Andrew Johnson ordered the
establishment of a mlitary comm ssion by the Departnent of
War to try the persons inplicated in the assassination of
President Lincoln and the attenpt on the Iife of the
Secretary of State. This order was supported by a one-line
opinion fromthe Attorney Ceneral that the mlitary had
jurisdiction in the case.

13. Accordingly, on 9 May 1865 a mlitary conmm ssi on was
convened at the A d Penitentiary Building | ocated on the
Washi ngt on Arsenal, now known as Fort MNair. The nine-
menber Conm ssion, chaired by Mijor CGeneral David Hunter,
consi sted of six nore general grade officers, a colonel and
a lieutenant colonel. The chief prosecutor was Brigadier
CGeneral Joseph Holt, Judge Advocate CGeneral of the Arny. He
was assisted by a special prosecutor, the Honorable John A
Bi ngham a former Congressman, and Brevet Colonel H L.
Burnett.
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14. Eight persons, including Dr. Midd, were arraigned and
charged on 9 May 1865 with conspiring to kill the President
and ot her Governnment and mlitary officials. Dr. Mudd was al so
specifically ~charged wth conspiring wth the naned
conspirators to aid and assist in their escape from justice
after the assassination.

15. The Commi ssion's rules were established at the first
session. The ei ght defendants, all of whom were handcuffed
and sone of whomwere also in foot chains, were to be tried
jointly. The defendants were entitled to defense counsels
(but were unable to obtain themuntil after the initial
session on 9 May. The actual trial process began on 10 May.)
The Comm ssion overruled all requests for a change in venue
to the civilian courts in the Dstrict of Colunmbia, which
were open and functioning. Several requests by sone of the
defendants to separate the trials were al so denied. The
defense attorneys were to present evidence only on matters
rai sed by the prosecution or the Comm ssion. Dr. Mudd and
t he other defendants were not permtted to testify in their
own behalf. The trial lasted from10 May to 30 June 1865.

16. Dr. Mudd had two defense counsels, M. Thomas Ew ng,
Jr., formerly a brigadier general and mlitary |awer, and
M. Frederick Stone, a well-known |ocal attorney. Twenty-
four witnesses were presented by the Governnent agai nst Dr.
Mudd. Seventy-four w tnesses appeared on his behal f.

17. Al eight of the conspirators were found guilty of the
charge and specification. Four were sentenced to be hanged
and were hanged after review of their sentences by the
President. Dr. Mudd and two ot her conspirators were
sentenced to life inprisonnment, initially at Al bany, New
York. The place of confinenent was |ater changed to Fort
Jefferson, Dry Tortugas, Florida (a mlitary prison on an

I sl and, approximately 70 mles by water fromKey Wst). The
ei ghth conspirator was sentenced to 6 years in prison

18. In the sunmer of 1867 a very serious yellow fever
epidem c struck Fort Jefferson. After the regularly assigned
mlitary nedical officer died early in the epidemc, Dr.
Mudd served for a tinme as the prison
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physician. He was credited with saving nmany l|ives, both
prisoners and mlitary troops assigned to guard the prison.
He, hinself, contracted the di sease, but survived.

19. On 9 February 1869 President Andrew Johnson issued a
pardon directing that Dr. Mudd be rel eased from Fort
Jefferson. In the pardon, the President stated that Dr.
Mudd' s direct involvenent in the assassination was only
after the fact, that it was within the obligations of

prof essional duty and that there was uncertainty as to the
true neasure and nature of his conplicity in the escape of

t he assassins. The President then cited Dr. Mudd's dedi cated
efforts during the yellow fever epidemc.

20. After the War had ended, John Surratt, a naned
conspirator who had escaped to Canada before the trial, and
the son of Mary Surratt, the | one woman conspirator who was
hanged, was found in Europe and brought back for trial. He
was tried by a civil court in Washington in the sunmer of
1867. The jury, however, was unable to reach a unani nous
verdict; therefore, it was dismssed, and the Gover nnent
chose not to prosecute the case further.

21. In July 1865 the Attorney General issued a witten
opi ni on expanding his earlier guidance to the President in
May 1865 in which he had stated that a mlitary conmm ssion
had jurisdiction to try the eight conspirators for the
assassination of the President. H s assessnent was that the
Gvil War was still going on; Washington was a city under
"siege" and was surrounded by fortifications; the President
was the Comrander-in-Chief of the arned forces; and the | aws
of war were in existence at the tine of the conspiracy and
assassi nation. Referencing the Constitution, which speaks of
"l aw of nations" and the "laws of war," he opined that since
the of fenses were essentially against the President and the
mlitary, and the acts were a violation of the |aws of war,
the of fenses should be tried by the mlitary authorities,
under such rules and regulations that were in effect at the
time. The Attorney General went on to state that if the

of fenses had been civilian in nature, then the matters could
have been settled in the civil courts, which he acknow edged
were open and in operation
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22. On 3 April 1866 the United States Suprene Court decided
by a vote of five to four in Ex Parte MIligan, that the
mlitary authorities in Indiana had not had jurisdiction to
try a citizen of the United States for such offenses as
conspiracy agai nst the Governnent in the tinme of war or for
inciting insurrection. In the opinion of the Court, as
witten by Justice Davis, it was noted that the 3 March 1863
Act of Congress authorizing the President to suspend the
right of a citizen to request a wit of habeas corpus,
required that if the mlitary had arrested a civilian, that
fact and the particulars of the case nust be reported to a
civilian judge of the nearest district or circuit court
within 20 days of the arrest. Further, it was noted the | aw
required that if a grand jury then net and did not indict or
present the case for trial, the individual should be

rel eased frommlitary confinenent and di scharged. In
reviewing the MIligan case, the Court observed that he was
a United States citizen of a non-successionist state; that
he was not held as a prisoner of war; and that he had never
served in the mlitary or naval service. The Court also
noted that his arrest by the mlitary had never been
reported to a Federal court as required by the Act.

23. The Supreme Court's opinion went on to note that the
Constitution guarantees the right of trial by jury in all
cases involving a crinme, except inpeachnent. Further, the
Fifth Arendnent to the Constitution states "that no person
shall be called to answer for a capital or otherw se

i nfanous crinme unless on presentnent by a grand jury, except
in cases arising in the land or naval forces, or in the
mlitia, when in actual service in time of public danger,
nor be deprived of |life, liberty, or property w thout due
process of law. " The opinion next noted that "The
Constitution of the United States is a law for rulers and
people, equally in war and in peace, and covers with the
shield of its protection all classes of nen, at all tines,
under all circunstances.” The Court then questioned the
judicial power of the comm ssion which tried MIIligan and
hi s conpani ons, stating that the comm ssion was not a court
ordai ned or established by Congress; rather, it had been
created at the mandate of the President, who is charged with
t he execution of the law, not to make | aws. The Court noted
there is "no unwitten crimna
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code to which resort can be had as a source of
jurisdiction." Therefore, the rights of MIligan were

i nfrin9ed upon because he and his conpanions were tried by a
court not ordai ned and established by Congress, and not
conposed of judges appoi nted "during good behavior."

24. The Court enphasized that martial |aw could not be

| nposed solely by a mlitary commander because of a
"threatened” invasion; it nmust be an actual invasion, with
closure of the courts and loss of civil adm nistration. That
had not been the case in Indiana in 1864 and 1865. The
civilian courts had been open and operating. The Court al so
noted that the inposition of martial |aw should only be
tenporary, until the return of civilian law and the civilian
courts were again in operation; any further inposition of
martial |aw beyond that point would be a "gross usurpation
of power."

25. The mnority opinion in that case, which was witten by
Chi ef Justice Chase, while concurring in the granting of the
wit of habeas corpus in the MIligan case, stated that
Congress could, in fact, legislate the inposition of marti al
| aw, even if the civilian courts were open and operating
during the tine of war.

26. Dr. Mudd's case was appeal ed to the Suprene Court early in
1867, and to a district court inthe state of Florida later in
1867, citing the decision in Ex Parte MIligan. However, the
appeal s were deni ed.

27. In the processing of this case, the staff of the Board
has reviewed the Articles of War, 1806 (Chapter XX, Statute
I, Ninth Congress, session 1) and the Articles of War, 1874
(Title XIV, United States Code, chapter 5), as well as
various treatises witten Detween 1841 and 1943 on the
subject of mlitary courts-martial and mlitary conmm ssion
rul es of operation, including "The Practice of Courts
Martial" by Mjor CGeneral Al exander Maconb, 1841,
"Cbservations on Mlitary Law, and the Constitution and
Practice of Courts Martial" by Captain Wlliam C De Hart,
1846 and 1059; 'A Treatise on Mlitary Law and the Practice
of Courts-Martial' by Brevet Lieutenant Colonel S. V. Benet,
1866 and 1868; "An Abridgnent of Mlitary Law'
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by Lieutenant Col onel W Wnthrop, 1892 and 1893; "A
Treatise on the Mlitary Law of the United States" by Mjor
CGeneral George B. Davis, 1898, 1913 and 1915; and "The Law
of Martial Rule" by Lieutenant Col onel Charles Fairman, 1930
and 1943. There appears to be a general consensus that an
accused shoul d be presented (arraigned on) the charges on a
tinmely basis, that the trial should be held within a short
period of tinme (the termof 8 days is sonetines quoted) and
that the accused had the right to a defense counsel. It
appears that in the md-1800's the accused was expected to
conduct his own defense, with the assi stance of counsel;
however, the counsel usually was not permtted to verbally
present any matters to the court. One nore recent authority
(ibid, Fairman) noted that mlitary conm ssions, while
generally follow ng the procedural nethods of a court-
martial, could nake deviations which would not entitle the
accused to an acquital

28. The official record of the proceedi ngs before the Hunter
Comm ssion is not maintai ned by the Departnent of the Arny.
That record, entitled: "Investigation and Trial Papers

Rel ating to the Assassination of President Lincoln,"

consi sting of nore than 4400 handwitten pages, all of which
were reviewed by the staff of this Board, is maintained by
the Archivist of the United States, under Record G oup 153,
O fice of the Judge Advocate, War Departnent. It is also
avail able on mcrofilm National Archives Mcrocopy No. 599.
In addition, several other references were reviewed by the
staff of the Board, to include the Pitman and Poore versions
of the testinony before the Comm ssion, in the book "Cone
Retribution” by WlliamA Tidwell, with Janes O Hall and
David Wnfred Gaddy, 1988, and "The MIIligan Case" by Sanue
Kl aus, 1929.

29. During the formal hearing before this Board, the 90-year
ol d applicant appeared with counsel, two of them being
descendants of Dr. Mudd, the third being a descendant of M.
Ew ng, Dr. Mudd's primary defense counsel in 1865. Several
expert wi tnesses were called. Mich of the testinony centered
on the lack of proof of direct involvenent of Dr. Midd in
any conspiracy to assassinate or kidnap the President.
Anot her wtness testified as to the professional requirenent
for Dr.
Mudd to provide nedical treatnment for the injured
Boot h, irrespective of whether he knew
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him One witness, a recognized expert on the constitutional
aspects of civilian versus mlitary law, concentrated on the
jurisdiction of the Commssion to try Dr. Mudd for the

al l eged offenses, noting that the civilian courts were open
in the District of Colunbia and that no state of war existed
in the area. He further noted that Dr. Mudd was a citizen of
Maryl and, a Northern state which did not seceded fromthe
Union. He stated that the principles cited by the Court in
the MIligan case also applied in Dr. Miudd's case. He then
went on to conpare the criteria for martial law and trial by
mlitary conm ssions. He observed that in several nore
recent decisions by the Suprene Court and by | ower Federal
courts during Wrld War 11, it was ruled that United States
citizens are entitled to trial by civilian courts, even if
the offenses were mlitary in nature and had occurred in a
mlitary theater of operation. In conclusion, he stated that
in his expert opinion, Dr. Mudd had been denied his right to
due process under the Constitution.

30. Title 10, United States Code, section 1552, provides, in
pertinent part, that the Secretary of a mlitary departnent,
acting through boards of civilians, may correct any mlitary
record of that departnent when he considers it necessary to
correct an error or renpbve an injustice. The statute further
provi des that except when procured by fraud, a correction
under this authority is final and conclusive on all officers
of the United States.

CONCLUSI ONS:

1. The record of Dr. Midd's conviction is a mlitary record
over which this Board has jurisdiction under Title 10,
United States Code, section 1552.

2. Under that authority and within the guidelines set forth
in the recent opinions of The Judge Advocate General and the
Arnmy Ceneral Counsel, this Board has carefully reviewed the
avail able records to determne if the Mlitary Conm ssion
had jurisdiction over Dr. Mudd and, if so, whether he was
deni ed due process to such an extent that it anmounted to
fundanment al unfai rness. Those gui delines do not authorize
the Board to consider the innocence or guilt of Dr. Midd.

11
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3. Inits analysis of the case the Board has had the
advant age of hindsight and, therefore, has | ooked at the
facts and circunstances of the case with nore cal mess,

del i beration and detachnment than was possible in the
enotionally charged at nosphere that existed after the Gvil
Var .

4. Anot her advantage the Board has had is the availability
of the Suprene Court's decision in

Ex Parte MIIligan, which was decided after Dr. Midd's trial,
but which the Board finds so analogous to Dr. Midd's case
that it should not be ignored.

5. Borrowwng fromthe rationale in that case the Board
concl udes that the evidence submtted by the applicant and
the informati on uncovered during the Board's research
clearly show that the civilian courts were fully open and
operating in the District of Colunbia in the spring of 1865;
that at the tinme President Lincoln was assassi nated, Dr.
Mudd was a civilian and a citizen of Maryland, a
nonsecessi oni st state; and that he had never served in the
mlitary or naval service. Nothw thstanding the Attorney
General's opinion in 1865, the crines he is alleged to have
commtted were not uniquely mlitary in nature, and none of
the individuals with whom he was all eged to have conspired
were nenbers of, or closely involved with, the mlitary.

6. Furthernore, the Board notes that General Robert E. Lee
had surrendered at Appomattox on 9 April 1865, a nonth
before the trial began. There is no evidence that the
capital was "under siege" or that any Confederate forces had
I nvaded or were likely to invade the District of Colunbia in
the spring of 1865.

7. Under these circunstances, the Board finds no good
reason(s) why Dr. Mudd shoul d not have been tried by a
civilian court. It, therefore, unani nously concludes that
the Mlitary Comm ssion did not have jurisdiction to try
him and that in so doing denied himhis due process rights,
particularly his right to trial by a jury of his peers. This
deni al constituted such a gross infringenent of his
Constitutionally protected rights, that his conviction
shoul d be set aside. To fail to do so would be unjust.
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RECOMVENDATI ON:

That the Archivist of the United States, the custodi an of
the Hunter Comm ssion's report of the conviction of Dr.
Sanuel A Mudd for his conplicity in the assassination of
Presi dent Abraham Lincoln, a Departnent of the Arny record,
correct the records in his possession by showi ng that Dr.
Mudd' s convi ction was set aside pursuant to action taken
under Title 10, United States Code, section 1552.

Charl es A. Chase Chairperson

13



