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PROCEEDI NGS

THE CLERK: G vil Action 97-2946, Richard D. Mdd
versus Louis Caldera, et al. M. Gagner and Ms. Steel for
the plaintiff. M. Johnson and Major Agar for the
def endant .

THE COURT: Good norning. | have a | ogistical
guestion. |'ve been |looking for the admnistrative record
in this case. | had understood that in July of this year
defendants -- all | ever saw, until this norning when we
got something fromthe Cerk's Ofice, was defendants
filed a notice of filing of adm nistrative record, and |
had been led to believe by reading the briefs that the
only thing that was included in that was a brief that had
been excluded fromthe earlier adm nistrative record.

But this nmorning, | got fromthe Cerk's Ofice
sonmething that has 28 tabs. So |I'mwondering is this the
exact same thing as the old adm nistrative record with one
addi tion or something el se?

MR, GAGNER: Philip Gagner on behalf of the
plaintiffs, Your Honor.

If it's the binder I have with 28 bl ack tabs,
then the answer is yes, it's the sanme as the
adm ni strative record previously except that it has the
new notice of filing, and | hope it has the new deci sion.

I haven't checked that, but | think it does.
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THE COURT: Because again, what | had been led to
believe by reading the briefs was there was -- | got a
separate filing which had the new decision, and | can't
remenber whether plaintiff filed it or defendant filed it.
It doesn't really matter, but | guess Ms. Johnson is
saying --

M5. JOHNSON: | can answer that, Your Honor.

Good norni ng agai n.

THE COURT: Good norning.

M5. JOHNSON:  Your Honor, we inadvertently did
not include the |ast decision when we filed it in July.
That was our error. So we filed that subsequently, but
when we did the filing in July, it included -- the only
addi tional thing was the brief.

THE COURT: So in other words, what was filed in
July was in fact the -- essentially everything that was in
the old adm nistrative record plus the new brief.

MS. JOHNSON: Yes, that's correct.

THE COURT: So | don't have to go searching for
the old adm nistrative records because everything | need
i s here.

M5. JOHNSON: It's here, Your Honor, plus, the
additional filing of the decision.

THE COURT: Right, okay.

MR. GAGNER: | have one prelimnary matter, Your
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Honor .

THE COURT: Yes, sir.

MR. GAGNER: Candi da Ewi ng Steel, who had been
nmy co-counsel -- who is ny co-counsel in this case, has

accepted a position as an admnistrative |aw judge with
the Departnment of the Interior. Judge Steel is here in
the courtroom but because of 18 U S. Code 203, the
conflict of interest statute, cannot appear as counsel for
a party other than the United States of course.

Ms. Steel has asked and | therefore nove that her
appearance in this case be suspended until such tine as
Congress may act on a private bill that would allow her to
conti nue the representation.

THE COURT: Okay. |I'll certainly grant that
notion that her appearance be suspended.

MR. GAGNER: The position is adm nistrative judge
with the Board of Contract Appeals.

THE COURT: Ckay. |It's too bad she couldn't have
gotten herself appointed to the Board for Correction of
Mlitary Records.

MR. GAGNER: Yes, Your Honor.

(Laughter.)

THE COURT: We're here then on plaintiff's second
notion for summary judgnent, so | guess, M. GCGagner,

you're up

M LLER REPORTI NG CO., I NC.
735 8th STREET, S.E.
WASHI NGTON, D.C. 20003
(202) 546- 6666



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. GAGNER: Thank you, Your Honor.

This country, Your Honor, was founded on the
Constitution which begins "W, the people.” W have a
del egat ed governnent, that is, a government of del egated
powers. The peopl e del egated particul ar powers to that
government, and the Constitution sets out how the
government nust apply those powers and how it nust not
apply those powers.

The decision of Secretary Henry in this case
relies on extra constitutional factors, and |"mgoing to
talk a bit about those.

It also for the first tinme classifies Dr. Midd as
an eneny belligerent. It does that because of a case Ex
Parte Quirin, which holds that under certain circunstances
eneny belligerents can be tried by mlitary tribunals, and
the Ex Parte Quirin case contains | anguage that the
al l eged citizenship of one hel ped was not critical to the
Court's deci sion.

The reason the Secretary's reliance on Ex Parte
Quirin is arbitrary and capricious is because that case
| ays out certain factors of when someone is and is not an
enemy belligerent. Dr. Mudd neets none of those factors,
not one.

W maintain it lays out five factors. The

government maintains it doesn't, but they never tell us
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6
what it does lay out as a criteria. They say that if the
mlitary says a person is an eneny belligerent, then a
person is an eneny belligerent. That's the end of it.
They have jurisdiction. They can pop himin jail and do
away Wi th himor her.

The third point is a sonewhat nore technical one,
and it's the case the governnent raises in their |ast
reply brief. This case of course is here actually on
crossnotions. Both parties are asking for a sumary
j udgnent, so the government got to go last, and they talk
about a case Val adi ngham which is a Suprene Court case
denying review of the results of the MIlitary Conm ssion.

I"d urge Your Honor to read Val adingham It's a
horror case. |It's a case where the Mlitary Conm ssion
tried a civilian, tranpled his rights, and the Court says
we can't reviewit, and the Court is probably correct.

The vehicl e chosen by Val adi nghamto have the case
revi ewed does not permt review

That is, Val adi ngham applied for a petition for a
certiorari. He applied for an appeal. The Court said no,
we can't appeal a mlitary -- we can't hear the appeal
frommlitary tribunal because a mlitary tribunal is not
a court; therefore, we don't have appellate jurisdiction
over it. That's exactly correct. They don't.

This case arrives here by a different route
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7
entirely. The governnent argues repeatedly that the
Federal Courts do not have the power to reviewnlitary
conm ssions, and that's plainly wong. MIlligan was a
case where they could by way of habeas corpus. This case
is a case where they can by way of the Adm nistrative
Procedures Act.

THE COURT: But I'mnot really review ng the
deci sion of the Hunter Commission. |'mreview ng the
deci sion of the Secretary of the Arny, aren't 1?

MR GAGNER That's correct, Your Honor. But in
com ng to a decision whether the decision of the Secretary
of the Arny was arbitrary, capricious or not according to
law, the Court obviously has to determ ne what the lawis.

The Mlitary Conm ssion determned it had
jurisdiction. The governnent says it does. |If the
Mlitary Comm ssion was correct and had jurisdiction, then
the Secretary is correct, the ABCMR is incorrect, and the
decision is then not arbitrary and capricious. So in that
sense, you do have to reach that issue.

THE COURT: Well, I"'mnot sure | see it the same
way. It seens to me -- and this was the issue the |ast
time, and why isn't it the sane issue this tine? Nanely
to say, whether or not the Secretary acted arbitrary and
capriciously.

And last time, | said that the Secretary acted
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8
arbitrary and capriciously because the Secretary failed to
consi der rel evant evidence in the record and also failed
to consider a nonfrivol ous argunent that had been nade.

So why isn't the only issue before ne whether or
not the Secretary has now considered all of the rel evant
evidence in the record and all of argunents that were
made, and based on all that information, reached a
deci sion which is not inconsistent with the evidence in
the record?

MR GAGNER | submt, Your Honor, it also has to
be not inconsistent with the | aw because the
Adm ni strative Procedure Act tal ks about agency actions as

bei ng consistent with | aw

THE COURT: Well, let's deal with that point for
a second. I'mstill not persuaded that that neans that |
have to -- that I"'mreviewing a decision of the Mlitary

Comm ssion as opposed to review ng a decision of the
Secretary of the Arny.

One of the questions that | have for you and for
Ms. Johnson both is if -- to what extent do | defer to an
agency decision if that agency decision is based on a
readi ng of a Suprene Court case which is wong?

There's a |l ot of |aw about how you defer to a
deci sion of an adm nistrative agency in interpreting a

statute, which is one of its organic or governing
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statutes. There's a lot of |aw about how you defer to an
adm ni strative agency in interpreting its own regul ati ons.

But | don't think either of you cited, unless |
mssed it, any |law that tal ks about whether or not one
defers to an agency's reading of case law. There nust be
some | aw on that issue.

MR. GAGNER  There nust be, Your Honor. |
t hought we had cited it.

THE COURT: Well, maybe you have.

MR GAGNER The answer | submit, Your Honor, is
that a Court owes no deference to an agency in determ ning
t he nmeani ng of Supreme Court cases or in otherw se
determ ni ng the neaning of positive |aw

That is, an agency is particularly qualified to
determ ne the neaning of words of art used in a statute
t hat governs, for exanple, environnmental protection.

Under the Railroad Labor Act case which we're
litigating, the agency is particularly qualified to
determ ne the neaning of terns in the transportation
i ndustry. There's no doubt of that, and the exanples of
t hat are countl ess.

But when it cones to interpreting a court case
and nore particularly when it cones to interpreting the
constitutional inplications of court cases, the Arny has

no experience and no training and no authorization which
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to allow -- which ought to conpel or even urge any degree
of deference at all. That is our position as you owe no
deference to their interpretation

Your Honor's point about review ng the decision
of the Secretary only is a good one, and of course, we
agree with it. You are reviewi ng only the decision of
Secretary Henry. This is not an appeal of the Hunter
Comm ssion. Plainly, the Court does not have appellate
jurisdiction over the Hunter Comm ssion. W agree with
that. That's entirely right.

We do urge, however, that insofar as the Hunter
Comm ssion | acked jurisdiction, that's the particul ar
i ssue that the board was asked to hear. That's the
particul ar issue that the counsel for the Arny prior to
that hearing had determ ned that the board could hear and
could resolve; and therefore, that's the decision that
Secretary Henry had to review, and that's how the case
arrives here.

It's anal ogous to habeas corpus. The case does
not arise here on direct review. It arises here by way of
the Admi nistrative Procedures Act, by way of the statute
t hat created the ABCMVR

I'"d like to return briefly to where | started.
That is, why the governnent's position is inimcal to

constitutional governnent. The government is arguing that
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the mlitary gets to decide when mlitary conm ssions have
jurisdiction, and their original brief contains several
par agr aphs about that.

If that is true, then the Bill of Rights has
little meaning. The President could at any tine declare a
nati onal energency. The President could at any tine
declare that a person is an eneny of the state and eneny
of the mlitary and go after them There was a chal |l enge
to that. The President could say no, no, it's a mlitary
conmi ssi on.

Now | believe even the governnent woul d agree
that Quirin requires it be in wartine, but the dangers in
wartinme are no less. In fact, they may be greater than
t he dangers in peacetinme of that kind of activity.

When t he peopl e founded the Constitution, they
had no idea, | think, that that argunment would ever be
made. When they passed the Bill of Rights, they had no
i dea that the executive would say no, we can have the
mlitary go pick people up and try themfor various
of fenses and call them war offenses.

We have not argued this time because we argued in
the prior briefs that the act of -- that the acts which
Dr. Mudd was accused of doing, that those acts are not |aw
of war violations. W argued that in the prior briefs.

W' d ask that those be incorporated. W didn't argue them
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agai n.

In this brief, we primarily raised the point that
the status of Dr. Midd, that is, that he met none of the
Quirin factors, was what nmade it arbitrary and capri ci ous.
In the cases that followed the Quirin decision and the
cases that followed MIligan and Duncan and those cases,
they nake it very plain that Quirin was a special case.

Quirin was a nenber of the German mlitary. He
had been trained in Germany by the German mlitary. He
entered the United States illegally as a nmenber of the
German mlitary, and he then did things which are not
permtted. He buried his uniform which is a violation of
the law of war. He engaged on a canpai gn of sabot age,
didn't achi eve any, but he engaged on that canpai gn, which
is aviolation of the | aw of war.

I think what Quirin stands for -- insofar as it's
correctly decided, what it stands for is that a person who
becones a nenber of a foreign mlitary and then viol ates
the | aw of war subjects hinself or herself to the
provisions of the |law of war. The act of becomng a
menber of the military does that, and that's what Quirin
di d.

Wth that and the briefs, Your Honor, | submt
that the decision was no less arbitrary than the prior

deci sion, maybe nore so, and it ought to be reversed.
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We puzzled a little bit over the remedy to ask
for this case has been pending in the adm nistrative
revi ew phase for eight years. The Arny has got an
incorrect -- before we submt they got it incorrect again.
We ask that if the case that the Court lay out the law in
the area for the Arny that the Secretary review it but
that atine limt be put on that review.

THE COURT: Before you sit down, | have one nore
guesti on.

MR. GAGNER: Yes, Your Honor.

THE COURT: | just want to be clear on this. |Is
your argunment that the Secretary msapplied Qirin, the
Suprene Court decision in Quirin to the facts of this
case, or is your argunent that Quirin doesn't apply at
all?

In other words, is there a conflict between
MIlligan and Quirin and is the argunent that MIIigan
applies, or is it agreed that Quirin mght apply but that
there are certain criteria that have to be nmet under
Quirin and its progeny in the Supreme Court that haven't
been that?

MR. GAGNER  Frankly, Your Honor, | was hoping
you wouldn't pin nme down |like that.

Qur first position is that Quirin is either badly

witten or badly decided. It's a hard case to read.
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THE COURT: Well, | can't help it if it's badly
decided. That's the Suprene Court.

MR. GAGNER. That's correct, Your Honor, but that

is our position insofar as it says a civilian -- the
status of being a civilian is irrelevant. Insofar as it
says that, it's inconsistent with MIligan. |It's

i nconsistent with Duncan. It's inconsistent with all the

cases that follow it and precede it.

Havi ng said that, we argue first that Quirin can
be interpreted in a way that nmakes it not applicable to
this case. Qirin was a | aw of war case.

The Mudd case is a nore difficult one because
Mudd was never told and the Conm ssion never detern ned
under exactly what theory that they were trying Dr. Midd.
We established -- before the board, we established that it
could not have been under a martial |aw theory because
martial |law wasn't really in effect in the District of
Colunmbia or if in effect was only partial martial |aw as
Dr. Horbaly tal ked about during his testinony.

We established that it could not be under a
mlitary government theory because obviously there wasn't
amlitary governnment. W established that it was not
under the |l aw governing the mlitary governing its own,
and the only box remaining, therefore, that it could have

been under was |aw of war jurisdiction.
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That is not to say at all that we argued that the
government had jurisdiction under |aw of war.

THE COURT: | understand that.

MR GAGNER Ckay. So we're saying it doesn't
apply.

If it does apply, then we're saying that to
determ ne that Mudd was an eneny belligerent is arbitrary
and caprici ous because he neets none of the factors, none
of the factors laid out in Quirin.

If | could suggest to the governnment what they
m ght answer is what factor he did neet. What is the test
of whet her soneone is an eneny belligerent or not?

Now | hope | haven't dodged Your Honor's question
again. | tried to answer it.

THE COURT: No. | appreciate it. Thank you.

M5. JOHNSON:  Your Honor, since | was assigned
this case, Major Jim Agar of the Arny has been an active
and i nportant nmenber of our litigation team and he is
going to present the argunent for the governnment on our
crossnotion for summary judgenent and in opposition to the
plaintiff's notion.

THE COURT: Can | get your nane again, Mjor.

MR, AGAR. Good norning, Your Honor. M nane is
Maj or Jim Agar, spelled A-GA-R

THE COURT: Go ahead, sir.
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MR. AGAR.  Your Honor, to address the questions
you first brought up to opposing counsel, the government
believes that Quirin is applicable to this case and the
Secretary's reliance thereof was appropriate.

Furthernore, we would point out that if there is
in fact a misinterpretation as to the lawin this case
that that is an i ssue which cannot be addressed under the
Adm ni strative Procedure Act because it is a question of
| aw that pertains to a mlitary conm ssion, and we refer
this Court --

THE COURT: | can't accept that. | just think
that's got to be wong. That's got to be w ong.

You can't tell ne that | have to defer to the
Army on how to read a Suprenme Court decision if that's
what you' re sayi ng.

MR. AGAR. No, Your Honor. But in the terns of
t he question as to whether or not the Hunter Commi ssion
had jurisdiction, that issue would be a matter that cannot
be touched by the Court because nmilitary comri ssions are
prescribed fromreview under the Adm nistrative Procedure
Act .

THE COURT: So why are we here and why were we
here last tine?

MR AGAR: Well, Your Honor, the |last review was

a review of the Secretary's decision. This Court stil
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has jurisdiction to review the Secretary's decision in
regards as to whether the Secretary's deci sion-mnmaking
process was deficient, not whether the decision itself nay
be incorrect.

THE COURT: \What if it's otherw se inconsistent
with the aw, which is what the APA says?

MR AGAR If this Court would find that it is
inconsistent with the law and that the Hunter Conm ssion
did not have jurisdiction, which would have to be the
finding of this Court --

THE COURT: | don't think that would have to be
the finding. | think the finding would be that it's
i nconsistent with the Supreme Court's decision in Quirin.

MR. AGAR.  Qur argunment woul d be, Your Honor
t hat under those circunstances that would be review of the
jurisdiction of the MIlitary Comm ssion.

THE COURT: See, | just don't followthe
argunment. | just don't follow that argunent. | read that
in your brief, and | said this can't possibly be right.

You cannot tell an Article 3 Judge that he has to
defer to the Secretary of the Arny on the Secretary of the
Arny's reading of a Suprene Court decision. Cite nme a
single case that says that | have to defer to the
Secretary of the Arnmy or anybody el se on the reading of a

Suprenme Court deci sion.
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MR AGAR  Your Honor, | have no such authority
before ne.

THE COURT: Okay. Probably because there is
none.

MR AGAR. However, there in fact is no case |aw
where the MIlitary Comm ssion has been reviewed by a
Federal District Court using any other vehicle but the
wit of habeas corpus. That is not before the Court
t oday.

THE COURT: You're talking in circles. W're
here under the APA. You conceded that jurisdiction |Iong
ago in this case. You conceded that the Board for the
Comm ssion for the Review of Mlitary Records had the
authority to | ook at whether the Hunter Conm ssion had
jurisdiction.

You conceded that they had the authority. The
Secretary reviews it. You conceded that | had authority
under the Admi nistrative Procedure Act. That's why we're
her e.

Now if | find that the Secretary's second
decision is arbitrary and capricious because he m sapplied
the law, that he m sread Supreme Court precedent, that's
not a review of the Hunter Commission. That's a review of
the Secretary's deci sion under the APA

MR. AGAR.  Your Honor, getting to that question,
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the issue before this Court is precisely that, whether the
Secretary of the Arny decision of March 6th, 2000 was
arbitrary or capricious.

We woul d point out to the Court in the remand
order of Cctober 29th, 1998, this Court directed two
specific objectives on the part of the Secretary of the
Arny.

The first is that the Court or rather the
Secretary consider the issue of Dr. Midd's citizenship in
Maryl and, which was then a non successioni st state and
while the civilian courts were open; and the second was
that matters outside the record not be considered by the
Secretary of the Arny as had been done before.

The Secretary of the Arny through his adjutant
Assi stant Secretary of the Arny for Manpower Reserve
Affairs, M. Patrick Henry, rendered his decision on
March 6th, 2000, and that decision, Your Honor, squarely
conported with this Court's remand order and throughly
reviewed the issues identified by this Court.

In review ng those issues, the Court did exam ne
al so the Suprenme Court case of Quirin versus Cox, which
this Court and opposi ng counsel have already referred to.
Nevert hel ess, Your Honor, opposing counsel have not net
their burden of denobnstrating that the Secretary's

decision in this case was arbitrary and capri ci ous.
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First, because it conplied with the remand order
Second, because the Secretary fully considered the entire
adm ni strative record before this Court today. And third,
because there may be reasonabl e di sagreenent as to the
interpretation of the law, the Secretary's wide |atitude
of discretion as permtted in case |law cited by both
counsel and by the Court would permit a ruling on behalf
of the governnent that the Secretary's decision was
neither arbitrary or capri cious.

Your Honor, the burden of proof in this case is
by cl ear and convi nci ng evidence, and the burden squarely
lies on the shoulders of the plaintiff. |In that regard,

t hey have brought forward a nunber of different matters
claimng that the Secretary's decision was sonehow
arbitrary and capricious. They are questions of |aw as
opposed to arbitrary or capriciousness, and they deal
squarely with the interpretation of Quirin.

The first, as was pointed out by cocounsel -- or
opposi ng counsel, was that Dr. Midd was supposedly not an
eneny belligerent because he was not affiliated with the
Confederate States of America

But Your Honor, the Suprenme Court |anguage in
Qirinis very broad. It does not use the term"soldier"
or "conbatant." The express term"belligerent” is

utilized by the Court envisioning the possibility that
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civilians, citizens of the United States can be tried by
mlitary conm ssions for violations of the | aw of war.

Now ny opposi ng counsel has said that's the
Arny's decision and the Arny decides who is tried and who
is not. No, Your Honor. It is the decision of the
Executive Branch, and in this particular case, it was the
deci si on of our Commander in Chief at the tine President
Johnson who determned that a mlitary conm ssion was
appropriate. This is the same president who |ater went on
to pardon Dr. Mudd.

Now the interpretation of Quirin by the Secretary
is such that a civilian could under limted circunstances
be brought before a military comm ssion for the purposes
of trying crines in violation of the |aw of war. Your
Honor, today there is precedent for that. Routenman
Korotic, Solmdon Ml osevitch currently are indicted as
war crimnals. They are civilians, Your Honor.

THE COURT: They're not under the U. S.
Constitution, though.

MR. AGAR. That is correct, Your Honor.

THE COURT: | think that's totally irrelevant. |
t hought that part of your brief was totally irrelevant.

MR. AGAR  Your Honor, it deals wth the comon
[ aw, which the Suprene Court referred to both in Quirin

and also in MIligan in ternms of whether or not this
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constitutes a war crine. There is a precedent being set
in current nodern | aw.

But Mudd's crinme were indeed | aw of war
vi ol ati ons, Your Honor, because he is charged with being a
coconspirator in aiding and abetting those who would have
assassi nated the Commander in Chief of the Union Arny and
Navy, and that was expressly put forward in the charge
against Dr. Mudd in the adm nistrative record at page 410.
That charge constitutes a mlitary crinme.

Now t here has been tal k by opposi ng counsel that
the Secretary's interpretation of Quirin is contrary to
| aw and how could this be a mlitary crinme or a | aw of war
violation. But Your Honor, a Federal District Court has
reviewed this question, and Judge Boyton's opinion back in
1868 pursuant to the wit of habeas corpus brought by
Dr. Mudd hinmself ruled that this was a mlitary crine,
that the germof this crinme, Your Honor, was to elimnate
t he Commander in Chief of the Armed Forces of the United
States. That constituted a mlitary crine, that Dr. Mudd
was properly before a mlitary tribunal.

The question for the plaintiff is this: How
could the Secretary of the Arny's decision be contrary to
| aw when the only Federal District Court to directly rule
on the jurisdiction of Dr. Mudd under the Hunter

Comm ssion has ruled that the Secretary's decision was
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i ndeed in accordance with the | aw?

The Secretary relied on that specific decision
He also relied on the interpretation of Attorney Genera
Speed, who also found that this was a war crinme under the
aw of war, that it was indeed a mlitary crinme. Based
upon that and the interpretation of Quirin, the Secretary
canme to the proper conclusion that this was a | aw of war
viol ati on.

THE COURT: Remind ne again, obviously, at the
time of Judge Boyton's decision, Quirin was not on the
books. It came along nuch later in history. Ws this
just before or just after the Supreme Court deci ded
MI1ligan?

MR AGAR It was after MIligan. |In fact, Judge
Boyton directly addressed the applicability of MIligan in
this case and determined that MIIligan was not applicable
precisely because it was a mlitary crine. It was a |aw
of war violation.

THE COURT: | have read Boyton's decision but not
recently, so | appreciate that.

MR AGAR  Understood, Your Honor.

Your Honor, there have al so been sone ot her
assertions brought forward by opposing counsel that this
was supposedly not a tinme of war. Suscittion of

hostilities had certainly comrenced. There had been the
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surrendered Appomattox. There was certainly the breaking
out of peace, but not all confederate units had yet
surrendered. And furthernore, the insurrection itself was
not declared at an end until 1866, over a year after
Dr. Mudd had been tried and convi ct ed.

That is significant because as we cited in In Re
"Unpbshida,"” United States Suprenme Court in 1946 stated
that it is incunbent on the political branch of the
government, specifically Congress in the Executive Branch,
to determ ne when peace is proclainmed, and that determ nes
when the state of war has ended and when jurisdiction of
mlitary comm ssions term nates. In this case, Your
Honor, that occurred well after the tinme frame when
Dr. Miudd was tried.

Your Honor, there is significant support in the
law for the Secretary's decision. He did not decide it in
his decision. However, it remains on the books to this
day. W of course refer to Ex Parte Val adi nghamin which
the Court said we uphold this jurisdiction of a mlitary
comm ssion for what were inarguably less mlitary crines
or certainly less a violation of the |aw of war than what
Dr. Mudd did.

All the party did in Ex Parte Val adinghami s
claimto be against the war, to be sonething of a pacifist

in fact and speak out against United States governnment and
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the war, and for that reason, he was convicted by a
mlitary conm ssion and sent beyond the lines into
confederate territory.

But that conviction was nonet hel ess upheld by the
Suprene Court primarily because he didn't pursue a wit of
habeas corpus. Nonetheless, the jurisdiction of the
Court -- of the tribunal was respected.

We woul d al so point out, Your Honor, that there
are two requests for relief that have been nade by the
plaintiff in this case. The first is an order to the
Secretary of Arny to set aside Dr. Miudd's conviction and
expunge his records fromthe Archives of the United
St at es.

The second is a declaratory judgnent finding that
Dr. Mudd's conviction at the hands of the Hunter
Comm ssion was in violation of the due process cl ause of
the Fifth Arendnent.

Your Honor, this Court has already reviewed those
two basis for relief and stated that the Court has no
jurisdiction for those two particular forns of relief.

THE COURT: | thought we were in agreenent that
t hose questions were not back before nme. | thought we
were in agreenent, although there was sone di sagreenent
earlier about whether or not, if | have ny counts right,

Count 2 and 3 were still alive and wel|.
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| believe that Count 1 dealt w th whether the
ori gi nal decision of the Secretary was arbitrary and
capricious and | remanded on that. | dism ssed Counts 2
and 3, which | think are the counts you're referring to
now. And then there was an anmendnent to the conpl ai nt
whi ch added a Count 4 to deal with Secretary Henry's nore
recent deci sion

So Count 2 and 3 are gone. Count 1 was renanded,
and it's come back, but | really think that the only issue
| need to deal with is Count 4.

MR. GAGNER: W agree with that, Your Honor. The
di sm ssed counts are not before Your Honor at this tine.

MR AGAR  Am | to understand, Your Honor, that
the request for relief does not deal with either an order
to set aside Dr. Mudd's conviction or declaratory
judgenent in this case?

THE COURT: Well, 1'mnot sure whether Count 4
asks for a declaratory judgenent or just for -- exactly
what it asks for.

But as | understand it, the only thing we're here
tal king about is whether or not Secretary Henry has
violated the Adm nistrative Procedure Act. | think that's
all we're here about.

We dealt with whether Secretary Lister violated

the Adm nistrative Procedure Act. That was the thrust of
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the remand. | dism ssed the other two counts. | think
the plaintiffs either tried to or arguably tried to raise
the other two counts, which are the ones | think you've
just eluded to, and in my opinion or order of a few nonths
back -- you may not have been as involved in the
procedural back and forth, Major, but | think I -- 1 tried
to nake clear in that order that the issues you' ve just
rai sed are not before ne at this point.

MR AGAR Very well, Your Honor.

THE COURT: Just Secretary Henry's deci sion.

MR. AGAR.  Very well, Your Honor.

Your Honor, we inplore the Court to | ook at the
case of Ex Parte Val adi ngham

W also -- in regards to the issue of the treason
matter that was brought before this Court in plaintiff's
brief, we would al so ask the Court to | ook at the fact
that that is a matter of discretion on the part of the
Executive Agency, and that the Executive has the
discretion to determ ne whether or not treason is charged,
and that's purely a discretionary matter

In this case, the Chief Executive determ ned that
it was appropriate, that this was a |l aw of war crinme and
shoul d be brought before the mlitary commi ssion as
opposed to perhaps a civil jury. Though, our position is

such, Your Honor, that there is concurrent jurisdiction
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her e.

We acknow edge there's a possibility that
Dr. Mudd coul d have been tried in a civilian court, but it
is not the exclusive renmedy available to the Executive
agency because of the unusual nature of the crine
commtted by Dr. Mudd and the other coconspirators in
Li ncol n' s assanati on.

THE COURT: So | nean is that argunment -- is that
argunment that the Executive has a choice of a civilian
court or a mlitary court, but if he chooses the mlitary
court, he has to neet the requisites, whatever they are,
for law of war jurisdiction?

MR. AGAR That is correct, Your Honor. Absent
t hose prerequisites, there would be no jurisdiction for
the mlitary conm ssion and then the civilian courts would
be the sol e renedy.

For exanmple, if it were not a time of war and the
Conmmander in Chief were assassinated, such as occurred
with Presidents McKinley and Garfield, then the civilian
courts would be the sole forumthat could then try that
case.

THE COURT: So | nean basically what you're -- |
take it then that you and the plaintiffs are at this point
at least in agreenment and maybe al ways were in agreenent

that there are only four bases for mlitary courts to have
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jurisdiction and that when you analyze themthis is the
appropriate basis to look at, |aw of war jurisdiction, not
any of the other three; and the only difference between
you i s whether or not the necessary predicate for a | aw of
war jurisdiction was appropriate at that tinme.

MR AGAR. That is correct, Your Honor. W
concur with that, and the Secretary in his opinion on
March 6th, 2000 asserted |aw of jurisdiction and not
marital law jurisdiction as the basis for the Hunter
Conmi ssi on.

THE COURT: Right. Therefore, the question is
whet her or not the Secretary in review ng the Hunter
Conmi ssion's determ nation and rejecting the
recommendati on of the Board for Correction of Mlitary
Appeal s was within the range of reasonabl eness as opposed
to being arbitrary and capri cious.

MR. AGAR. That is correct, Your Honor. And in
reading Quirin versus Cox, it is clear that the
Secretary's interpretation would be supported by the case
I aw.

Your Honor, we would submt that the government
and the Secretary of the Arnmy have not acted arbitrary or
capriciously in the capacity of the decision on March 6th,
2000. The Secretary's decision is sound, that it is

supported by the law in this case and by the
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adm ni strative record which we submitted to this Court.

We submt that the Secretary properly determnm ned
that the Hunter Conmm ssion had jurisdiction over Dr. Midd
because of the nature of his crinmes, and because of the
nature of his crimes, as the Federal District Court in
Fl orida pointed out with Judge Boyton, a mlitary
conm ssion could assert jurisdiction under the | aw of war
because of this nature of the mlitary crine.

Because the Secretary relied on Quirin, because
the Secretary relied on Judge Boyton's opinion and because
the Secretary conplied with this Court's remand order, the
deci sion by Secretary Henry is in conplete accordance with
the law in this case, and we respectfully request that
this Court grant summary judgenent in favor of the
def endant. Thank you, Your Honor.

THE COURT: Thank you, Major.

M. Gagner.

MR. GAGNER  Thank you, Your Honor. | actually
join with the governnment in yet another issue, which is
urging the Court to read Val adi ngham which is the case
that they seemto be relying on.

The case goes to the nethod by which -- cases in
controversies have to arrive in the courts in order for
the courts to have jurisdiction. That's all it deals

with. It does not deal with the jurisdiction of mlitary
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tribunals at all, and it says not one word about the
jurisdiction of mlitary tribunals.

The case arrived on a petition. The petition
wasn't appeal ed. The case wasn't in appeal, and the Court
said we're a governnment of limted powers. The courts
have been del egated |imted powers. Because of that, we
can't hear this case. |It's outside of what the
Constitution gives us.

That's the problemw th the Arnmy's position in
this case. There are no limts on the powers that the
Arny clains the Executive Branch has. The case, they say,
is up to the decision of the Executive Branch. | said the
Arnmy. They say the Executive Branch. In ny view, there's
little difference.

The President does not get to decide who the
Constitution applies to, who gets the protection of the
Bill of Rights. The President doesn't have that power and
never has. That's why the decision of Judge Boyton was
i ncorrect.

As we went around on last tine, the decision of
Judge Boyton was in a habeas petition, that was di sm ssed
on appeal because of nmuteness and as is the case in --
that kind of cases, that's not binding precedent on this
Court.

Judge Boyton in his witten opinion appears to
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i ncorporate sonme of the | anguage in Attorney Ceneral
Speed' s opinion regarding mlitary jurisdiction and
necessity and the | aw of necessity. And over the weekend,
we were on vacation, and | took the adm nistrative record
along with me and | read Judge Speed's opi nion again.

THE COURT: Attorney General Speed.

MR GAGNER |'msorry, Your Honor, Attorney
General Speed' s opi nion.

THE COURT: Hi s one-page opinion or the I onger
one?

MR. GAGNER: No. There was a |onger one, and the
more | read it, the nore nefarious it becane.

It clainms that the mlitary is the backstop
authority of governnment, that in cases of necessity it
takes over and it rules because it can. And that's what
t he governnment is arguing here, that the Executive makes
t he deci sion who is charged. They decide what they're
charged wth.

The reason we tal ked about treason in our brief
and whether Dr. Mudd was de facto charged with treason is
because the Constitution provides for the punishnment of
one crine only. That is, it only nentions one crine, and
it tal ks about what happens in that case. It defines
treason as giving aid and confort to the eneny or adhering

to the eneny, which is exactly the | anguage that's used in

M LLER REPORTI NG CO., I NC.
735 8th STREET, S.E.
WASHI NGTON, D.C. 20003
(202) 546- 6666



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33
t he charge against Dr. Midd.

In any Article 3 Court, that count woul d have
been treason, and because the Constitution requires a
certain evidentiary standard in treason cases, he would
have been entitled to it.

Because the Executive, according to the Arny,
gets to pick who to charge and what to charge themwith,
Dr. Mudd gets none of those protections. That's why --

THE COURT: Well, the Executive always picks who
to charge and what to charge themw th. The question in
this case -- | nean that's just --

MR. GAGNER: Wo to charge -- well --

THE COURT: But | thought the issue in this case
was in this case they also got to pick in what forumto
charge the person and that one forum has fewer protections
than the other forum

| mean the point of --

MR, GAGNER:  Yes.

THE COURT: The prosecutor always deci des whet her
to charge first degree nurder or second degree nurder or
whet her to charge treason or sonething | ess than treason
But once they nake that decision, certain consequences
fol |l ow.

This case is not about that |I take it so nuch as

it is about a choice of forum and one forum has fewer
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protections than another forum

MR GAGNER That's correct, Your Honor. Wth an
Article 3 Judge | ooking over the shoul der of the
prosecutors, sonme choices don't last very long. And in
t hat sense, the --

THE COURT: That was even nore true before the
Sent enci ng CGui del i nes.

MR GAGNER It was, Your Honor. That's true.

The final point 1'Il make is that | asked the
government, both in the brief and here, to point out why
it was that Dr. Mudd was an eneny belligerent. That is,
this goes to the arbitrary and capricious part. This
doesn't -- well, it may go to contrary to law, but it
definitely goes to the arbitrary and capricious part.

How do we know that Dr. Mudd was an eneny
bel ligerent? What piece of evidence, what tiny shred of
evidence is there in the entire adm nistrative record that
Dr. Mudd was an eneny belligerent?

The answer was well, he was charged with a
hei nous crinme, that of assassinating the Commander in
Chief, but there's not one shred of evidence that he in
any way allied hinmself with the confederate forces, and in
the entire adm nistrative record, there's not one shred of
evi dence that he crossed eneny lines. None of the things

that Quirin tal ks about are there.
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The only answer the government had is well, we
charged him that is, the Executive chose to charge him
with a heinous crinme, and that's the essence of arbitrary
and capri ci ous.

THE COURT: Wasn't the crossing of eneny lines or
the lack thereof a slightly different issue during the
Cvil War than it was during War World I1? | nean --

MR. GAGNER: It woul d have been except for the
case of Holt who arguably was a U.S. civilian under
Qirin.

THE COURT: But -- well, it seens to ne that
during the Gvil War there may have been | ots of people
that were -- that never left a union state, for exanple,
who were in fact aligned with the confederacy or vice
ver sa.

MR. GAGNER: But they didn't conmit an act of --
act of war of violations. The act of war of violation
that Quirin talks about is that Quirin was a nenber of the
eneny nmilitary who behaved in an inpernmissible mlitary
way. That is, he violated the |aws of war, which require,
anong ot her things, you | eave on your uniform That's why
Quirin was a | aw of war case.

Not hi ng about Mudd nade it a | aw of war case. No
contact with the eneny forces, nothing.

THE COURT: Ckay. Do you have anything you want
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to add, Mjor?

MR. AGAR  Yes, Your Honor.

Your Honor, in regard to the issue of whether a
mlitary conm ssion nust be fornmed or a charge of treason
must be brought in civilian court, we inplore the Court to
| ook at the case of Col epaugh versus Luney. The citation
is 235 F2nd 429.

THE COURT: How do you spell the first nanme?

MR AGAR C O L-E-P-A-U GH, Colepaugh versus
Luney, 235 F2nd 429. |It's a 1956 case in which a person
was charged for law of war crinmes under -- by a mlitary
comm ssi on as opposed to being brought into treason, the
exact same arguenent being brought by opposi ng counsel
her e.

The Tenth Circuit ruled that's a matter under the
circunstances for the Executive Branch to decide what is
charged and what forumto try it under under the
ci rcumnst ances.

Your Honor, also, The gravanmen of the offense in
the Quirin case was specifically that they had crossed
eneny lines. Here the gravanen of the offense is
different. This is providing, nunber one, being involved
in a conspiracy; but nunmber two, aiding and abetting an
attenpt on the life of Secretary Seward, also the

assassi nation of President Lincoln, a potential attenpt on
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General Grant, and a possible attenpt as well on then Vice
Presi dent Johnson.

So the gravamen of the offence is different from
that in Qirin, but we also submt the gravity of that
offense is far greater than anything that was acconplished
in the Quirin case.

Therefore, Your Honor, we respectfully request
that this Court grant summary judgnment on behalf of the
United States Government.

THE COURT: Well, thank you all very nmuch. Here
we are again, round two for you. For me round two. For
you, many nore rounds than round two | guess. This has
gone on for a very long tine, and so | will do ny best to
decide it as soon as | can.

(Wher eupon, at 10:30 a.m, the hearing was

adj our ned.)
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