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In accordance with RULE 9.210, Fla.R.App.P., Appellant, Gordon Watts hereby provides This Court with the Initial Brief of the Appellant:





The Appellant hereby adopts the contents of the “Initial Brief of the Appellant” submitted before the Florida First District Court of Appeal, in case number 1D02-5120, as if the same were fully set forth herein, which brief is referenced in the Appendix in this cause and supplied herein on computer diskette and in printed form.





Furthermore, Appellant appends to said brief the following supplemental authorities, which would tend to relate to the arguments in regards to service of the brief, when made before the Florida First District Court of Appeal:





The existence of personal jurisdiction depends upon reasonable notice to the defendant. Noble v. Noble, 502 So. 2d 317, 320 (Miss. 1987), citing Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313-14, 70 S. Ct. 652, 656-57, 94 L. Ed. 865, 873 (1950). 





The "higher" standard of the proof of delivery is given here:


"Absent some proof of receipt of summons" such reasonableness is questionable. Noble, 502 So. 2d at 320. Unless such a defendant made an answer or appearance, the trial court would not have jurisdiction with this type of summons. Id. An affidavit of service upon a party personally is sufficient for reasonable notice. Penton v. Penton, 539 So. 2d 1036, 1038 (Miss. 1989). Likewise, an acknowledgment of service by the party is sufficient. Id. 





However, Courts have generally not required proof of delivery:


"We reject appellant's contention that the notification method employed here and the proceeding upon default against him deprived him of his due process right to notice and opportunity to defend. Due process does not require actual receipt of notice before a person's liberty or property interests may be adjudicated; it is sufficient that the means selected for providing notice was "reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections" (Mullane v Central Hanover Bank & Trust Co., 339 US 306, 3l4). "The means employed must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it" (id., at 3l5). The notice procedure chosen need not eliminate all risk that notice might not actually reach the affected party (id., at 3l9). Unquestionably, mailed notice may suffice (see, Tulsa Professional Collection Servs. v Pope, 485 US 478, 490;
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Mennonite Bd. of Missions v Adams, 462 US 79l, 799). Accord Fla.R.App.P. 9.420(c)(1), "Service on the attorney or party shall be made by delivering a copy to the attorney of party or by mailing it to the attorney of party at the last known address or, if no address is known, by leaving it with the clerk of the court."





Petitioner, acting as his own attorney, properly certified these claims to be true, to satisfy Rule 9.420(c)(2), Fla.R.App.P.





We hold that the publication and actual mailed notice which were required by both Chapter 54C (N.C. Gen. Stat. § 54C-33(d)) and the Administrative Code (N.C. Admin. Code, tit. 4, 16G.0510 and 16G.0511) satisfy due process standards set out by the United States Supreme Court in Tulsa Professional Collection Services, Inc. v. Pope, 485 U.S. 478, 489-90, 99 L. Ed. 2d 565, 572 (1988) (notice by mail required to known holders of protected property interest). Despite having actual notice of the anticipated conversion of Mutual Savings Bank, plaintiff never availed himself of any of the available administrative remedies during the two-year period prior to filing the complaint in the instant case. (Emphasis added)





Indiana statute providing for constructive notice to mortgagee of tax sale of real property violates the Due Process Clause of the Fourteenth Amendment; instead, personal service or notice by mail is required. Mennonite Bd. of Missions v. Adams, 462 U.S. 791 (1983).  (Emphasis added)





This "reasonable" standard applies to the Government too - even if the mail is not received: When the government can reasonably ascertain the name and address of an interested party, due process requires the government to send "[n]otice by mail or other means as certain to ensure actual notice."  Mennonite Bd. of Missions v. Adams, 462 U.S. 791, 800 (1983).  But due process does not require that the interested party actually receive the notice.  United States v. 51 Pieces of Real Property,  17 F.3d 1306, 1316 (10th Cir. 1994).  "So long as the government `acted reasonably in selecting means likely to inform [the] persons affected, . . . then it has discharged its burden.'"  Id. (quoting Weigner v. City of New York, 852 F.2d 646, 649 (2d Cir. 1988), cert. denied, 488 U.S. 1005 (1989)).





				Respectfully submitted,





				Gordon Wayne Watts


				GORDON W. WATTS, Petitioner / Plaintiff / Appellant
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PRELIMINARY STATEMENT





	This proceeding involves the appeal of the circuit court's denial of Mr. Watts' request for First Amendment [see note 1 below] redress, regarding a "contest of election" complaint, in which the trial court was required by Florida state statute 102.168(7) to grant immediate hearing - and a concurrent request in this complaint seeking to enforce the ministerial duties of the division of elections under florida state statute 102.141(6), regarding the mandatory recount due a candidate who was defeated by less than a half of a percent and had not - at the time of the complaint - withdrawn her request to have the votes counted:





/s/102.168(7),F.S.: "Any...taxpayer...presenting such a contest to a circuit judge is entitled to an immediate hearing."


/s/102.141(6),F.S.: "If...returns reflect...defeated or eliminated by one-half a percent or less,...board...shall order a recount..."





[Note 1: The Federal First Amendment guarantees the following five rights: (1) Speech; (2) Press; (3) Redress; (4) Assembly; and, (5) Free Exercise of Religion.]






























































vii.


PREFACE





	For the purposes of this appeal, the following reference words and symbols will be used uniformly throughout this brief - and for the ease of reading, the same reference words and symbols will be used in the Initial Brief of the Appellant currently before the Supreme Court, in case number SC03-385:





"R: ___ " will refer to the Record on Appeal, Volume I, as prepared by the Clerk of the Circuit Court, styled “Gordon W. Watts, Plaintiff/Appellant v. Florida Department of State, Defendant/Appellee” in Case No: 37-2002-CA-2267 / DCA No: 1D02-5120.





"Supplement" will refer to any item offered to supplement the record, in Volume 2 of 2, but not yet incorporated in this Index;





"Petitioner" and "Plaintiff" will refer to Plaintiff / Petitioner / Appellant, Gordon Wayne Watts;





"Respondent" and “Defendant” will refer to Defendant / Respondent / Appellee, The Florida Department of State or to the Honorable P. Kevin Davey, Judge, as applicable.





"Trial Court" and "Circuit Court" will refer to the Circuit Court of the Second Judicial Circuit;





"District Court" will refer to the District Court of Appeal, First District;





"Supreme Court" will refer to Florida's Supreme Court;





"/s/" and "F.S." will refer to "statute" and "Florida Statutes," respectively; and, lastly,





"Fla.R.App.P." will refer to Florida Rules of Appellate Procedure.

















viii.


ISSUE(S) ON APPEAL / ISSUE(S) PRESENTED





Whether the intentional attempts to prevent the enforcement of current state statutes and attempts to thwart the judicial process are sufficient intentional wrongdoing to bring into doubt the true result of the election.





Whether the lack of an address in an initial pleading’s certificate of service is a fatal flaw and/or fails to comply with Fla.R.App.P.9.420(c)(2), if required “elements” are present in certificate.





Whether the case at bar is rendered moot, in light of Barber v. Moody, App 1 Dist., 229 So.2d 284 (1969), certiorari denied 237 So.2d 753, after the general election has taken place. 





Whether certain exceptions apply to the instant case, if deemed moot, that would prevent it from being dismissed.





Whether enforcement of by overturning the lower court decision would serve to determine the true result of the primary, and, if the result is overturned, necessitate a general election between the proper two candidates.





Whether reversal of the Trial Court’s decision would serve to prevent recurrence of future violations, render attorney’s fees in compliance with Fla.R.App.P.9.400, and/or serve to address other issues of “great public importance.”












































ix.


BASIS FOR JURISDICTION OF THIS COURT





	The Florida Rules of Appellate Procedure, under Jurisdiction of the Courts, sets forth the limited appellate, discretionary, and original jurisdiction of the District Courts of Appeal, as the recently limited appeal jurisdiction to the Florida Supreme Court causes that the District Courts of Appeal will constitute the courts of last resort for the vast majority of litigants under the amended Article V, $ 3(b), Florida Constitution (1980), the most recent and current revision.





	The instant appeal to This Honorable Court invokes Fla.R.App.P.9.030(b)(1)(a), in that the District Courts of Appeal shall review, by appeal final orders of Trial Courts, not directly reviewable by the Supreme Court or a Circuit Court.













































































x.


Interest  of the Petitioner  and other similarly situated taxpayers / voters





	Of course, /s/102.168 (7), F.S. guarantees Petitioner Watts the right to seek various redress, such as the writ of mandamus to compel the state to perform its ministerial duties. This law, effectively, makes Watts a Plaintiff, who has legal standing sense that damage was done to him by the State in its refusal to perform the required recount in question. However, other taxpayers and voters, in fact, the entire State, is Plaintiff in this sense that damage has been done to the State, but much talk among the news media that “no one really cares about this issue” prompts Petitioner to take the extraordinary steps to demonstrate and prove that, indeed, all the State is harmed (has some legal standing) effectively by the actions of the Division of Elections of the Florida Department of State:





A recent survey (see supplement) was conducted of 53 Florida adults, responding to six questions asking how votes should be counted, redress and court rights should be given, and how news media should give coverage in general and in a specific instance. With a margin of error of 4.2 percent, 83 percent responded that the laws should be followed or utilized, period, no matter the cost, that is, picking “a” answers. With a margin of error of 2.7 percent, 93 percent responded with either “a” or “b” answers, the “b” answer being that the laws should be followed or utilized, at the very least, so long as there is no undue cost, “like a million bucks.”





(Margins of error and survey averages rounded to 2 significant figure. Survey was performed in a scientific manner, at the 95% confidence interval, using the standard statistical formula of P plus/minus 1.96sqrt(P*Q/N), where P=proportion of respondents answering in the affirmative; Q=(1-P); and N=number of data points.)





These inference procedures are to be taken as a reasonably accurate representation of the State’s actual attitude because the State’s population is more than ten-times the sample size (53), and both N*P and N*Q are greater than ten. (In the extreme case, P=0.93, Q=0.07, N=318, which represents 6 answers per respondent, and 53 respondents, for 6 times 53 = 318 total answers for the questions dealing with obeying or utilizing the law. Note that 0.07 time 318 is much greater than 10, indicating accurate results.) In conclusion, Petitioner is not acting as a “Lone Ranger,” but indeed represents other citizens, many of which do not have the time nor expertise to pursue their desired just end to this injustice, invoking the controlling precedents of “moral” law, in which the Court is the guardian of justice.





xi.


STATEMENT OF THE CASE AND FACTS





(Note to save reading time: The Statement of the Case and Facts section of the Initial Brief of the Appellant in case number SC03-385, currently before the Florida Supreme Court is identical, word-for-word, with the Statement of the Case and Facts section of the Initial Brief of the Appellant in case number 1D02-5120, currently before the District Court of Appeal, First District, Florida, even using the same uniform system of reference words and symbols.)





At the conclusion of the initial tabulation in the unofficial election returns for the Florida 2002 Democratic Gubernatorial Primary, a 0.59 percent lead was reflected for candidate William "Bill" McBride.





Shortly afterwards, as indicated in the "Contest of Election" petition before the Circuit Court, approximately 2,500 votes not originally counted were later found, which pushed the margin of error to below one-half of one percent, thus bringing in doubt the Primary between contestants McBride and Janet Reno.





On 09/16 and 09/17, The Florida Department of State, verbally expressed in phone conversations with Watts that it did not intend to recount the votes in the primary, the remedy eventually sought in the contest complaint. (See phone record supplements: 850-245-6500 and 850-245-6200 represent the Department of State and Division of Elections numbers.)


1


On September 18, 2002, Plaintiff Watts, qualifying as a "taxpayer," asserted his rights in court via the aforementioned complaint, invoking /s/102.168(3)(c), F.S. and /s/102.141(6), F.S., and on the following day, Sept 19, served all parties copies of the complaint via First Class U.S. postal mail and via telephone FAX. Plaintiff, via telephone, confirmed that the FAX transmissions were received by all parties. (See phone records, which are added as a supplement to the record.) Petitioner saw no evidence at that time that Reno had withdrawn her request that a recount be done. At some point, Plaintiff received official confirmation that the Division of Elections still intended to block a recount request, in and through Associate Counsel, Jerry York, who spoke by phone with Petitioner Watts several times. Petitioner made an out of court settlement offer to drop suit, if the recount were effected, but York asked Petitioner Watts to put any requests in writing, as that is how attorneys did things. Watts complied by Faxing an offer, which was eventually rejected.





On 07 October 2002, suspicious of the lack of action by the Trial Court, Petitioner made motion to the Circuit Court for discovery of the reasons for the delay. After two more weeks of silence from the Trial Court, on October 21, Petitioner moved the Circuit Court for default judgment, on the grounds that the other side had not contested his complaints. On that same day, fearing bribery or cronyism had 


2


interfered with the Trial Court Judge's decision to refuse to (1) grant a hearing or (2) act upon the motion for discovery or (3) enter any sort of judgment, Plaintiff also petitioned both the District Court and Supreme Court to issue the extraordinary writ of mandamus to compel the Trial Court to perform the ministerial duties of (1) granting a hearing and (2) showing cause for its prolonged inactivity.





Plaintiff did not, at that time, petition the higher courts to (3) issue the mandamus writ to make the Defendant, Department of State to count the votes, as he felt it was still technically the job of the Trial Court.





On November 08, 2002, Trial Court, on its own motion, dismissed petition on the basis two claims, one of which was that Petitioner did not serve all parties. On December 30, 2002, Petitioner responded by attempting to supplement the Index of the Record in case number 1D02-4272 with Certified Mail receipts and other records which showed proof of service. In spite of the Order of the Court by the 1st DCA dated January 06, 2003, denying this attempt to supplement in case number 1D02-4272, the mandamus proceedings, the District Court, in case number 1D02-5120 (the appeal proceedings), allowed the Record on Appeal and its Index to include these items.


3


The appeal of a final judgment before the District Court (1D02-5120) is being reviewed concurrently with an appeal in the Supreme Court (SC03-385).





Although the Petition for writ of mandamus before District Court did not seek mandamus directed at the department of state (focusing solely on the Trial Court), Petitioner Gordon Watts now seeks it before the Supreme Court, in this concurrent appeal, under the auspices of Southerland v. Sandlin, 44 Fla. 332, 32 So. 786 (1902), which hold that, any motion - including the court’s own motion sua sponte - to strike an entire petition solely because a new grounds to contest is incorporated (as in Watts’ appeal to the Supreme Court), should be denied, because the petition was not limited definitely to the new ground of contest.





Therefore, Petitioner, convinced that neither District Court nor Trial Court will compel Dept of State to fulfill its ministerial duties herewith, appeals the final order dated January 06, 2003 of the District Court (in case number 1D02-4272) to the Supreme Court, with the following three (3) petitions:





(1) (Old Grounds) Petition for writ of mandamus compelling Trial Court to grant hearing, its ministerial duty;


4


(2) (Old Grounds) Petition for writ of mandamus compelling Trial Court to show cause for its actions, another ministerial duty; and,





(3) (New Grounds) Petition for writ of mandamus compelling Department of State to issue machine recount of votes in said race, its ministerial duty under Florida Election Code so described above.





Petitioner and Plaintiff, Gordon Watts concurrently comes to the District Court to appeal the final judgment of the Trial Court, in appeal proceedings mentioned supra.
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SUMMARY OF ARGUMENTS





	At every step of the way, without fail, intentional actions were taken by the several parties acting in official capacity, to block execution of justice regarding enforcement of current laws on the books. Offenders believed that they could give Plaintiff’s rights substandard treatment and get away with it because of his socioeconomic status and Pro Se status, as evidenced by his inability to hire a lawyer or have access to a quality word processor, as shown and revealed by the poor quality initial brief, before the Circuit Court, which was produced on a public library typewriter, without “white out” capabilities, which resulted in typographical errors having to be “X’ed out” or manually crossed out. Trial Court complied with the laws requiring an “immediate hearing” only on those cases in which news media gave exposure - and shined the “light of day” onto dark places of the lower court.


	As long as the fraud, from whatever source, is such that the true result of the election cannot be ascertained with reasonable certainty, the ballots affected should be invalidated, and, in the instant case, recounted as the law had required to ascertain the “true result.”


	The case at bar is not moot because uncertainty exists about who received the most votes in the primary, and, if candidate Janet Reno were declared the winner in a recount, she would not, under current Florida law, be able to get out of the 
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general election like New Jersey Senate candidate, Robert Torrecelli, because Florida’s stricter laws only allow her to be replaced as the Democratic nominee for medical reasons. If she were declared the winner in a recount and became too ill to perform, the show would go on with a replacement and a general election between the proper two candidates, thus declaring the proper winner.


	Although polls showed candidate Jeb Bush easily beating Janet Reno, polls would be an inaccurate way to pick a winner on the theory that “so-and-so would have won, so counting the votes properly would be moot.” Case in point is former President George H. W. Bush, who had the highest popularity rating since George Washington - after the Gulf War - but lost to eventual Democratic nominee, Bill Clinton. Thus, the case at bar is not moot, as no declared winner can be properly certified if the abuse of the laws were such that the election’s result can not be ascertained - and the integrity of the American election process is eroded.


	Even assuming, arguendo, the case to be moot, at least three instances, apply to the instant case, in which case can not be dismissed. Only one exception need apply, but in the instant case, all three seem to apply.


	So, let’s try to enforce the law, because it does no good to write laws if they are not enforced - or if they are enforced only for the rich and powerful - or those who are detailed by the news media.
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ARGUMENT I


The amount of fraud - from whatever source - introduced makes moot any need to determine, with any statistical certainty, whether sufficient votes existed to have changed the result of the election.





	The Supreme Court found that “[t]he evil to be avoided is the same, irrespective of the source. As long as the fraud, from whatever source, is such that the true result of the election cannot be ascertained with reasonable certainty, the ballots affected should be invalidated.” Bolden v. Potter, 452 So.2d 564. In that decision, the Supreme Court disagreed with the District Court’s decision in Potter v. Bolden, 516 So.2d 6 (Fla. 1st DCA 1982), in which the District Court claimed that there must be sufficient votes to have changed the result of the election. The Supreme Court rightly found that “[t]he burden of establishing with certainty that a specific number of ballots were tainted so as to affect the outcome of the election would be too great. Such a restrictive holding would encourage fraud and corruption in the election process[o]nce substantial fraud or corruption has been established to the extent that it permeated the election process, it is unnecessary to demonstrate with any mathematical certainty that the number of fraudulently cast ballots actually affected the outcome of the election.” The intentional fraud, in the instant case, may be different, but the evil to be avoided is the same.
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A. Intentional fraud of the Department of State, in its refusal to render statutory mandatory recount





	“Miami - Janet Reno asked Friday for a statewide recount of every vote in Florida’s botched gubernatorial primary, but the state elections board promptly turned her down.” (Associated Press, as reported in Newsday, September 14, 2002: “Reno Recount Denied”) This, however, was in stark violation of /s/102.141(6),F.S. Reno’s later change of heart does not mitigate nor excuse the intentional fraud of the state.


B. Intentional fraud of the Trial Court


	1. Refusal to grant immediate hearing





	The Petitioner and Plaintiff, Gordon Watts, filed a timely contest of election. (R: 001-012) Trial Court even admits in its “Order of Dismissal” that “Petitioner Gordon Watts files a petition to contest[and]Petitioner filed several pleadings in this Court and the First District Court of Appeals” (R: 083) The Trial Court’s intentional refusal to grant an immediate hearing, something within its power, can be explained by no other means than intentional wrongdoing, with the clear intent to violate /s/102.168(7), which require that “Anytaxpayer presenting such a contest to a circuit judge is entitled to an immediate hearing,” the definition of “immediate” not clearly understood by the Trial Court judge. Phone and email records clearly demonstrate that petitioner made futile attempts to set a hearing date, specifically,
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the Plaintiff requested a “telephone hearing,” allowed by the Circuit Court for distant litigants. (Supplements) The fraud by Trial Court can only be described as a sustained intentional effort to thwart the judicial process.


2. Refusal to enter a timely decision


	The rights to come before the courts in this matter are protected by State and Federal laws: The Federal First Amendment generally allows redress to the courts, in addition to the more well known freedoms of speech, assembly, press, and free exercise of religion. As well, /s/102.168(3)(c),F.S., allows a person to contest on the if there is “rejection of a number of legal votes [those approximately 2,500 that were not initially counted] sufficient in to change or place in doubt the result of the election.” However, “Reno needed about 1,600 votes to force an automatic statewide recount.” (AP, Ibid, “Reno Recount Denied”) Since the grounds to contest were valid, Trial Court’s refusal to hear the matter and rule on it in a timely fashion constituted nothing less than intentional violation of State and Federal redress laws.


3. Inappropriate dismissal of case, in violation of statutory prohibition of same





	The Trial Court, in its decision of the 08th of November, 2002 (R: 083), ruled that it is “ORDERED AND ADJUDGED that this case be and is hereby 
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dismissed.” This, however, was done with the knowledge and intent to damage the integrity of the election process, in that it violated /s/102.168(5), which holds that “A statement of the grounds of contest may not be rejected, nor the proceedings dismissed, by the court for any want of form [such as poor quality of typewriter used] if the grounds of contest provided in the statement are sufficient to clearly inform the defendant” (Comments added in brackets) Dismissal was intentional, and therefore act committed were criminally fraudulent in nature.


4. Slanderous claims by Trial Court Judge that Plaintiff did not serve Defendant, Florida Department of State





	Trial Court, in said decision, made the statement that “While Petitioner filed several pleadingshe never served the Respondent State of Florida or any of its proper agencies.” (R: 083) In truth, the claim that Petitioner “never” served Defendant is false. Not only did Plaintiff serve Defendant, but he did so “every” time, and took careful precautions to serve all parties, multiple copies, in most cases, and carefully documented his actions, in case a slanderous claim arose, is in the instant case. Petitioner, in and through counsel (Pro Se), takes exception to those claims, and notes that This Court, the First District Court of Appeal, is aware that there were never any questions of whether Petitioner, Watts, failed to serve parties in a prior case that came before this court: In Watts v. The Florida State 
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University, DCA#: 96-3908, attorneys for FSU, Bill Gladwin, (the late) Alan Sundberg, Art Wiedinger, and Gerald Jaski will attest that questions never arose regarding whether Plaintiff, Gordon Watts, served all parties.


	While Petitioner and Plaintiff Watts is not an attorney, nor even a law student, he understands the grave importance of showing proper respect to other parties’ rights to receive copies in a timely manner of all pleadings applicable to them.


a. Certificate of Service as prima facie proof of service


	The initial pleading had a valid Certificate of Service (R: 001), which complied with Fla.R.App.P.9.210(b)(Contents of the Initial Brief), which did not specifically prohibit its placement on the front page. The Certificate of Service also complied with Fla.R.App.P.9.420(c)(1)(How Made), in that the papers were actually served by FAX, on the 19th of September, 2002, to (850) 245-6145 (Dept of State), (850) 922-4310 (Circuit Court), and other parties of record - and followed up by physical copies that day by postal mail, as requested by the clerk. (See phone records included in supplement, which show FAX’es to Defendant’s FAX numbers.) Lastly, Plaintiff Watts also complied with Fla.R.App.P.9.420(c)(2)(Certificate of Service), in that, acting as his own attorney, he certified in substance that copies of the lawsuit were furnished to individuals named and the method by which they were served. (See Contest of Election 
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complaint.)


	The Certificate of Service was not required by Rule 9.420(c)(2) to list the street addresses individually, and although Plaintiff Watts has previous experience in the legal system, and knows that it is "best" to include both names *and* addresses, since it was not specifically required, and he was in a hurry to meet or beat the time deadlines (which he amply did), Petitioner made haste and got his paperwork in, just barely in compliance with Rules, as the record will indicate. (Petitioner hastens to add, through aforementioned counsel, that he never thought opponents or Trial Court would stoop so low as to try and disqualify his petition on a technicality - without giving a chance for the alleged wrongdoing to be remedied.)


	In conclusion, “the certificate of service shall be taken as prima facie proof of service,” [Fla.R.App.P.9.420(c)(2)], a fact which the Trial Court did not question except in a tardy, after the fact, manner, in an attempt to discredit petition, purposeful fraud, but what was the court trying to hide? Who was the trial court judge trying to protect from the lawful questions posed before the court? It doesn’t take a legal scholar to deduce that the only explanation for the Trial Court’s claims is cronyism - protecting powerful friends, with the remote possibility of a payoff. 
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b. FAX and Certified Mail records introduced in a previous supplement to the record





	Notwithstanding the previous evidence of service, Plaintiff, in a previous supplements to the record (R: 93-95) and directions to the clerk (R: 125-126), documented service of some of the later pleadings by Certified U.S. Postal Mail (R: 96-100 and R: 127-131) and by FAX (R: 101-102 and R: 132-133). The Division of Elections Faxed Watts a copy of election statutes, in response to requests to order the required recount (R: 103 and R: 134). These and other records show that the Trial Court’s holding that Watts “never” served the Defendant is patently false, which constitutes intentional fraud in the election process, as it touched judicial review.


c. Proof of Service by FAX of original contest introduced by new supplements to the record in phone records





	Since the emphasis of the Trial Court’s claims were on the initial pleadings of the “Contest of Election,” placed before its court on 19 September 2002, Petitioner introduced the following evidence:


	Review of the newly introduced detail of long distance phone calls placed from Petitioner’s work number (863-687-6141) show that calls were made to the official FAX numbers of the Florida Department of State, specifically, to 850-245-6127 on 09/19/2002 at 10:40 A.M., with a call duration of 7 minutes 06 seconds, 
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which is indicative that a FAX [the “Contest” pleadings] were sent, otherwise, the machine would have hung up on a “regular” phone call long before 7 minutes had passed. (Three known FAX numbers end in 6125, 6126, and 6127.) Alternatively, this court might subpoena witnesses and records of the Department of State to verify claims that “Defendant was served,” a claim which Petitioner is not afraid to make, because it is the truth - a truth avoided, conveniently, by the Trial Court, further evidence of cronyism, an apparent attempt to protect the State Department from losing face over “another botched election,” which constitutes “fraud.”


5. Intentionally false claims that general election results make contest of primary moot





	While it is harder to prove willful intent to execute fraud on these claims made by the Trial Court, it is nonetheless possible to show.


a. Refusal to consider the obvious results of a successful contest and recount





	The Trial Court was fully aware that a recount would not be moot, because the permissible recount remedy sought could result in a new winner being declared due to the closeness of the election. Thus, if contender Bush faced the wrong opponent in the general election, common sense would dictate that the results of the general election would have to be vacated and the office vacated. In conclusion, since Trial Court knew that Reno could only withdraw under /s/102.141(6),F.S., but 
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not under /s/102.168,F.S., it is quite clear that Trial Court made false statements about mootness.


b. Refusal to consider Barber v. Moody, App 1 Dist., 229 So.2d 284 (1969), certiorari denied 237 So.2d 753





	Although the judge involved was only a circuit court judge, he is just as qualified to represent The Court in matters of law. The Circuit Court made claims that “[w]ith the election results of November 5, 2002, this case has become moot and should be dismissed.” (R: 083)


	The Trial Court, however, was aware in some fashion, no doubt, that the primary election’s passing would not make a primary contest moot. Well known case law holds that “Where both candidates involved in primary election were Democratic and term of office had not yet expired, facts that general election had already been held and other candidate had been commissioned did not render contestant’s primary election contest moot.” Barber v. Moody, App. 1 Dist., 229 So.2d 284 (1969), certiorari denied 237 So.2d 753. The Petitioner, Gordon Watts, is not even a lawyer, yet he grasped this concept long before encountering this particular case law to verify his “hunch.” Therefore, is can be concluded that the claims of the trial court that “case has become moot” are intentionally false, which constitutes additional fraud.
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6. Lack of integrity, which resulted in a Judicial Qualifications Commission (JQC) recommendation to Supreme Court of Florida that Trial Court Judge be removed from office in No. 82,328 “Inquiry Concerning a Judge No. 93-62 Re: P. Kevin Davey” [October 13, 1994]





	The actions of the trial court judge assigned to this case follow an unbroken line of lack of integrity, only some of which was evidenced by proceedings brought against him. This lack of integrity could have been mitigated or corrected by time and effort, but, In the instant case, the record will show that the judge in question, Judge P. Kevin Davey, continued to violate the Canons of the Florida Code of Judicial Conduct. The resulted in an erosion of the judiciary and constituted “present fraud and intentional wrongdoing” within the meaning of Bolden as it touches the  validity of the ballot and public credibility in the electoral process.


	Judge Davey was nearly fired from his previous job as a partner in the law firm of Douglass, Davey, Cooper, & Coppins, P.A., regarding a pay scale dispute. While this dispute was resolved in Judge Davey’s favor in a civil lawsuit, his near firing called into question his consideration for his partners, a necessary quality for judges.


	In two separate cases (listed as “The Bryant Case” and “The Breyer Case” in official records), Judge Davey, while a lawyer at this firm, misrepresented and attempted to hide these cases from his firm, in an apparent attempt to keep from 
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paying his firm their share of the cases, circa August 1984, right before becoming elected a Circuit Judge in the Second Judicial Circuit.


	Approximately nine years later, the Judicial Qualifications Commission (JQC) filed charges against him for violations of Canons 1 and 2 of the Florida Code of Judicial Conduct, relating to integrity/independence and appearances of impropriety, respectively. Evidence and testimony was convincing almost beyond reasonable doubt that Judge Davey misrepresented these cases and lied to the JQC about it, with the only exception being allegations by two members of his firm that a check was written in one case, which could not be produced, thus a partial lack of “sufficient evidence” on one point.


	The Florida Supreme Court almost removed Judge Davey from office, with the only mitigating factor being the large time delay, which hinted that, had Judge Davey been removed from office and disbarred when the offences occurred, he might have been able to wait five years and reapply for membership in the Florida Bar, under the “rehabilitation” regulations. [Rules Regulating Fla. Bar 3-7.10(a)]


	The recent actions by Judge Davey violate Canon 2 A. “A judge shall respect and comply with the law,” which Judge Davey did not do in many cases - willfully. Judge Davey also violates Canon 3 B.(2), because he was swayed by “public clamor” [e.g., “the election is past history] or “fear of criticism.” Judge Davey 
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violates Canon 3. B.(5), because he, in his opinion, showed bias based upon “socioeconomic status.” Lastly, he violated Canon 3 B.(8), because he did not dispose of the case at bar in a prompt not fair manner.


	Case law, as cited in this Supreme Court case, holds that improper actions by a judge before he/she sit on the bench may be reviewed in consideration of qualifications to sit in the office of judge. Accordingly, Judge Davey demonstrated negligent or even willful lack of qualifications to perform the duties of judge in both prior actions reviewed by the JQC and Supreme Court - and more recently in the case at bar.


	Thus, when Davey did not grant Watts a hearting and dismissed, he also contradicted case law: This Court (1st DCA) held that agency action which did not inform appellant of right to request hearing and time limits for doing so would be inadequate to commence administrative process and that, in that case, a petition was improperly dismissed on theory it did not allege existence of substantial interest. (Sterman v. Florida State University Board of Regents, 414 So.2d 1102, 4 Ed. Law Rep. 1351, No. AH-240, District court of Appeal of Florida, First District, May 26, 1982) 


C. Contributory negligence of the news media


	It is very unusual to implicate the news media in illegal activities - especially in 
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court briefs - as the freedom of the press is one the most protected rights, but it is not unprecedented: In the Nuremberg trials of World War II, an editor was convicted and sentenced to death for opinion pieces which were thought to have increased the hatred for Jews in Germany, and thus increased the loss of life.


	While the press in America is not required to report on any particular matter, such as the lack of coverage of the Watts lawsuits, Bolden nonetheless holds that “It makes no difference whether the fraud is committed by candidates, election officials [Jim Smith, former Secretary of State], or third parties [including news media protecting political friends to obtain interviews at a later date].” (Comments added in brackets.)


	Therefore is to be considered briefly whether the press’ negligence contributed to this election fraud:


	The Watts lawsuit was filed on 19 September 2002, and, as survey responses (supplements) show, raised valid concerns, but no press coverage was given. Subsequently, the Trial Court judge and other official absconded from their duties to uphold the law.


	A similar election contest (Dunkle, et al. vs. Ambler, et al., L.T.: 37-2002-CA-002615, Circuit Court, 2nd Circuit, Fla. 2002) was brought by other taxpayers, not unlike Watts, except that they were “rich and powerful,” and the news media 
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reported on them in television (WFTS-TV-Channel 28), and print media. (Tampa Tribune, Oct. 25, 2002: “Suit Tries To Oust GOP Candidate” ; Tampa Tribune, Nov. 09, 2002: “Ambler Still Faces Election Challenge”)


	In the instant case, the Trial Court judge waited to see if there was going to be news coverage, and when he concluded that the news media had abandoned the Petitioner, he tried to sweep the matter under the carpet, so to speak.


	Therefore, it is demonstrated that the news media’s favoritism with “Paparazzi” sound bytes (e.g., covering cases like Winona Ryder’s shoplifting court case due to some fascination with celebrity - and avoiding weightier court cases here in Florida) was contributory to the “the fraud, from whatever source.”


D. Intentional fraud of the Attorney General’s Office: slanderous claims in two briefs on record


	1. Slanderous claims by Attorney General that Plaintiff did not serve 	Defendant, Florida Department of State


		a. Certificate of Service is prima facie proof service


		b. FAX and Certified Mail records introduced as proof of service 		in a previous supplement to the record


		c. Proof of Service by FAX of original contest as now 				demonstrated by new supplements to the record in phone 				records





	In “Respondent Davey’s Response in opposition to Petition for Writ of Mandamus,” dated 10 December 2002 (Watts v. Dept of State and Hon. P. Kevin Davey, DCA#: 1D02-4272), Senior Assistant Attorney General, George Waas, 


21


repeats the claims of the Trial Court’s findings as fact: “Judge Davey’s Order of Dismissal reveals that petitioner here failed to serve”


	While it shall be noted that Attorney Waas did not have first hand knowledge of whether Petitioner actually served the Defendant, he was remiss in his duty to make claims with such slanderous implication on the word of a ruling, which illegally denied the “immediate hearing” rights, guaranteed by statute. To the extent that Waas represents the State, this constitutes a “failure of the system” type of fraud. Petitioner made a phone call to Waas in an attempt to negotiate an out of court settlement. While Waas was polite, he made a statement that “people shouldn’t sue judges,” to which Petitioner would respond, through counsel, that “Judges should not disobey the law, and the attorney general should represent his party - not condone illegal actions.” What Waas fails to understand is that, as one representing the state, it is his obligation to tell the truth and avoid even the appearance of fraud in representing his parties. This he failed to do.


	Plaintiff incorporates arguments on pages 11-15 of this brief as if the same were fully set forth herein. Therefore, by these incorporated arguments, Waas’ claims regarding service are refuted and additional “system wide” fraud is demonstrated.
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2. Slanderous claims by Attorney General that Plaintiff did not requests a hearing				


	a. E-Mail records introduced as proof of inquiries in a previous 	supplement to the record





	This Court (District Court of Appeals) is aware in a prematurely filed answer brief in the instant case (1D02-5120), that Attorney Waas repeated claims that Plaintiff Watts never served Jim Smith a copy of the lawsuit - and adds to that new claims that “Watts never sought a hearing, which is his obligation.” While is it the joint obligation of all parties to set a hearing, Watts did indeed ask Debbie Dillon (Email, dated 10/08/2002) of the Second Circuit “why hasn’t the court granted me an “immediate hearing” as mandated by law?” (R: 117 and R: 148)


b. Evidence of inquiries as now demonstrated by new supplements to the record in phone record detail	





	Waas’ claim that Petitioner never sought a hearing is refuted by phone records, which show repeated phone calls made to the Second Circuit (850-577-4170) beginning on 09/24/2002, 04:53 P.M., call duration of 2 minutes, 36 seconds - from Petitioner’s work number of 863-687-6141 and, then later, from his home number of 863-688-9880.











23


E. Continued fraud of the Department of State’s slanderous claims in brief regarding service of papers as it “adopts” a Attorney General’s Response Brief, in spite of first hand knowledge of service and receipt of copies of petition





	In “Department of State’s Response in opposition to Petition for Writ of Mandamus,” dated 12 December 2002 (Watts v. Dept of State and Hon. P. Kevin Davey, DCA#: 1D02-4272), Florida Department of State, General Counsel, L. Clayton “Clay” Roberts, “adopts” the response brief written by Attorney George Waas, including, apparently, statements that Watts never served the Florida Department of State. This claim is troubling because the Department of State had first hand knowledge that Watts served them copies of the initial lawsuit, and in fact, the District Court is encouraged to issue any subpoenas necessary to procure documentation or testimony that Watts did serve the Department of State. Watts attests to have spoken with Assistant General Counsel, Jerry York, of the Division of Elections, Department of State, regarding an out of court settlement offer to recount the votes as mandated - and to have served all parties, defendant included - in a timely and proper manner.


	Therefore, the Department of State’s “adoption” of their sister agency’s brief constitutes intentional wrongdoing, which is inexcusable in the eyes of the law - or public - because they knew they were served. Is this a pattern of behavior, which 
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permeated the entire election process - or merely isolated incidents? This much is to be considered: Plaintiff, while preparing the lawsuit for initial “Contest of Election” complaint, was warned by many friends that, due to the “gravity” of the case, the courts or other entities would try to dismiss the case on a technicality, like pretending that papers weren’t served or received, and urged Plaintiff to get proof of delivery on everything sent. Plaintiff, unable initially to afford certified mail, ignored these warnings, but luckily was able to procure phone records as proof of service by FAX - and made sure to get proof of delivery on all subsequent paperwork.


	Furthermore, one particular lawyer suggested that the judge would wait until after the general election and then try to use that as an excuse to render the case moot.


	Therefore, since many other individuals knew of these patterns of behavior, then it can be concluded that the many acts of fraud documented herein are not “isolated incidents,” but they are, instead, the “tip of the iceberg.”


	In conclusion, it is unprecedented that there would be such extensive fraud, as to practically dominate the Initial Brief of the Appellant, but the facts must be laid out as they are, not to meet some pretty standard of glamour that is associated with short briefs. Therefore, the record clearly supports the assertion that there was the 
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“clear fraud and intentional wrongdoing,” which directs that “Courts cannot ignore fraudulent conduct which is purposefully done to foul the election or corrupt the ballot.” Bolden, commenting on Wilson v. Revels, 61 So.2d 491 (Fla. 1952).


ARGUMENT II


The case at bar is not moot


	Plaintiff incorporates arguments on pages 15-16 of this brief entitled “a. Refusal to consider the obvious results of a successful contest and recount” and “b. Refusal to consider Barber v. Moody, App 1 Dist., 229 So.2d 284 (1969), certiorari denied 237 So.2d 753” - as if the same were fully set forth herein.


	The Defendant assumes that the race - and primary - were properly certified - and then uses that assumption to prove that the race was properly certified by claims of mootness. That logic "begs the question," and is, therefore, bad logic. Defendant, Department of State, incorrectly claims the election returns for Florida Governor have been properly and duly certified - which would make the instant case moot. This claim improperly assumes that the primary race was properly certified, and that matter is properly resolved by the courts, not the defendant. 


	In conclusion, it is obvious that /s/102.168(3)(c) would not allow a complaint on the grounds it provides - unless there were the thought that it could - and maybe 
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should - overturn the results of the election. Therefore, the grounds listed are the proper standard: Since there was indeed the “rejection of a number of legal votes [the approximately 2,500 votes initially rejected in the Reno primary],” we therefore may conclude that the combination of the two factors is sufficient to place the election’s result in doubt. If there were simply a defeat by less than half a percent, /s/102.141(6) would allow Reno to withdraw uncontested. If there were simply new votes found that could not put the result of the election in question - like when one  candidate wins by a landslide, then a contest would be unnecessary in this case too.


	Yet, in the instant case, votes later found, but initially rejected, brought margin of defeat to less than half a percent, and in this statute, Reno cannot withdraw. While this may seem an unfair law, the law is the law, and it must be enforced.


ARGUMENT III





At least three instances have been found in which a moot case will not be dismissed





	In Godwin v. State, 593 So. 2d 211 (Fla. 1992), the Court said that at least three instances have been recognized by Florida courts in which a moot case will not be dismissed: 1) when the issues are of great public importance (as opposed to great public interest); 2) when the issues are likely to recur; and, 3) when collateral legal consequences flow from the issues to be resolved that may affect the rights of 
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a party. Godwin (citing Holly v. Auld, 450 So. 2d 217, 218 n.1 (Fla. 1984); Keezel v. State, 358 So. 2d 247 (Fla. 4th DCA 1978)); Martina v. State, 602 So. 2d 1334 (Fla. 5th DCA 1992); see also Swanson v. Allison, 617 So. 5 2d 1100 (Fla. 5th DCA 1993).


A. The problem is likely to recur but evading review





	The exception in Godwin, in which the issues are likely to recur is an exception further detailed by the “capable of repetition, yet evading review” exception to the mootness doctrine. If, somehow, the challenged action is of too short of a duration to be fully litigated prior to cessation [like if the Governor’s four-year term expires first], yet, if there is reasonable expectation that the same complaining party [Watts or other taxpayers] will be subjected to the same action, review will be allowed. Tribune Co. v. Cannella, 438 So.2d 516, 519 (Fla. 2d DCA 1983), quoting Weinstein v. Bradford, 423 U.S. 147, 96 S. Ct. 347, 46 L. Ed. 2d 350 (1975). (Comments added in brackets.) The case at bar is not moot because the violations will, sooner or later, recur, and Watts and other taxpayers and voters will no doubt be subjected to more “election fiascos,” as in 2000, and again in 2002. Thus, this case is not moot. Roesch v. State, 633 So. 2d 1, 2 n.1 (Fla. 1993); Craig v. State, 27 Fla. L. Weekly D149 (Fla. 3d DCA Jan. 09, 2002).
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	Two things are certain: (1) The action is likely to recur to Watts and other similarly situated taxpayers, and (2) The Defendant would like to evade review. This line of reasoning is used in other areas. For example, if a shoplifter is caught in the act, he is punished, because the issues (of his dishonesty) are likely to recur. 


B. The issues presented are of great public importance





	The various willful obstruction of justice in following laws regarding how votes are counted constitute issues of great public importance, in that these actions have potential to set troubling precedent and frustrate or deny the will of the voters. {Armstrong v. Katharine Harris, 773 So. 2d 7, 31-32 (Fla. 2000)} (Lewis, J., dissenting) ("I am troubled that challenges to matters that are submitted to the people for determination fall victim to strategies that produce judicial reversals in matters that have already been submitted to the electorate, when any challenge or controversy could and should have been submitted for judicial determination in a timely manner, providing sufficient time for full review and resolution prior to the day of decision for Florida voters.") In other words, the trial court should and could have upheld its duty before the standard and rule of law but chose not to do so in a timely manner, an example of a  matter of public importance.


C. Collateral legal consequences flow from the issues to be resolved





	In the instant case, collateral legal consequences flow from the issues to be 
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resolved that affect the rights of a party, namely the Plaintiff’s rights, vel non, to collect attorney’s, as proscribed by Fla.R.App.P.9.400. In fact, attorneys fees should be awarded to the Petitioner in this cause, which invokes the third exception in Godwin, namely collateral legal consequences flow for this issues to be resolved that affect the right of a party. This court should consider that only one of the three exceptions need be satisfied to invoke Godwin, yet all three seem applicable to varying degree. Two reasons why attorneys’ fees should be awarded:


	(1) “When facts are to be considered and determined in the administration of statutes, there must be provisions prescribed for due notice to interested parties as to time and place of hearings with appropriate opportunity to be heard in orderly procedure sufficient to afford due process and equal protection of the laws” Declaration of Rights, $$ 1,12. McRae v. Robbins, 9 So.2d 284, 151 Fla. 109. (2) “Delay in the prosecution of a suit is sufficiently excused, where occasioned solely by the official negligence of the referee [Trial Court, in the instant case], without contributory negligence of the plaintiff, especially where no steps were taken by defendant [Dept of State] to expedite the case.” Robertson v. Wilson, 51 So. 849, 59 Fla. 400, 138 Am.St.Rep. 128. In the case at bar, the Department of State never even answered the charges before the Trial Court, nor moved until mandamus proceedings were begun in the District Court, in case number 1D02-4272.
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CONCLUSION


	The amount of intentional wrongdoing that is seen is only a small fraction of the total, and that brings into doubt the result of the election contested. The fact that some votes were later found which brought narrowed the margin of victory to less than half a percent also brings into doubt the result of the election. These two factors combined make it virtually impossible to ascertain the true winner of the primary election - and by extension, the general election.


	If this case is deemed moot, then all three exceptions would apply to the instant case, any one of which could  make it eligible for review, probably the best exception being that prevention of recurrence of both election violations and intentional attempts to “sweep it under the rug” should be considered. Even assuming, arguendo, these exceptions do not apply, yet the case is not moot. 	Therefore, the remedy sought in the instant case, unambiguously, is a ruling and concomitant enforcement of the mandatory machine recount of the votes in question: “Where the election inspectors’ returns have been challenged and facts shown or admitted impeach reliability thereof, ballots themselves become best evidence of how electors voted.” State v. Smith, 107 Fla. 134, 144 So. 333 (1932).
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