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Florida Lawmakers,

VOICES Inc. OPPOSES SB 2072

VOICES Inc. and its members have been coming to the legislature since 2000.  VOICES is a statewide injured workers group trying to get a little fairness through the Florida state legislature.

We have presented the legislature with numerous documents to show the inequity in the workers compensation system.  We have begged you to assist us.  To hear us and to help us.

We have only asked for what is fair and right but the legislature has refused to work with us in any way.  We have asked to be part of your work shops and to be at the bargaining table when you address comp.

We have provided you with overwhelming proof of distorted and half truths from the agencies you rely on for rate making.

I testified last week before the Banking and Insurance Committee and the week before the Insurance Committee in the House.  Why is it that committee members never ask me any questions or make their challenges to what I have had to say until after I sit down and when I cannot address their comments??  To me that is cowardly.

In the Insurance Committee it was said after I sat down that injured workers do have access to attorneys.  That is just not true.  I can provide you a list of numerous injured workers who were either unable to find an attorney or who only found one after I begged attorneys to take on cases that they knew they would lose money on.  Still they took the case on.

It is interesting to me that the legislature never responds to the fact that claimant attorneys are only paid when they win their case which means by limiting claimant attorney fees you are rewarding the E/C for refusing to pay for legitimate claims.  Rewarding them for disobeying the very laws the legislature makes.

In the Senate last week 40 people came to debate the bill SB 2072 but only three were allowed to address the committee.  How can the committee in good conscience vote on a bill without hearing from all who want to speak on an issue?  One of those people was from the Consumers Advocates Office and most likely had some facts and figures that would clear up some of the confusion around the issues on SB 2072.

After all it is a state agency and I for one would have been very interested in what they had to say.  I would think the legislature would have too.

In the Senate Banking and Insurance Committee Chief Justice of the JCC Judge Langham testified that claimant attorneys were paid $144 million dollars last year to the defense attorneys getting paid over $250 million dollars.  It was not pointed out though, that over 51% of all claimant attorney fees are paid by the claimant thus bringing down the total paid out on claimant attorney fees by the E/C to about $72 million.

The legislature is basically encouraging the E/C to deny legitimate claims by passing such outrageous and unconstitutional laws.

The rate increase the NCCI came up with was not based on facts or figures but scary projections and I feel that fee does not reflect the true cost of claimant attorney fees.  It never has.

You say you do it all in the name of the economy. Let's tell it like it is.  Workers Compensation premiums do not need to go up to the point the rate making agencies says it does if it needs to go up at all.  The insurance companies just need to be more efficient and quit denying legitimate claims.  They need to give the employers what they contracted for.

Businesses do worry about their work comp premiums but instead of fixing the problem you continue to take away benefits from injured workers.  That is all the legislature has done for years now.  Instead, the legislature should make sure businesses are getting their dollars worth from the insurance carriers.  THEY ARE NOT.

In all truth the reason premiums have dropped over the past several years is that in 2003 it was shown to the legislature that insurers who were saying they could not afford to write comp policies in this state were making record profits.  They are still making good profits.  How can you not correlate this with what is going on with insurance giant AIG and their bonuses to executives?

The legislature has helped injured workers by changing the law in 2003 giving the Employee Assistance Office the teeth to enforce the law to some degree.  They have done a great job and it gets better all the time.  However, if the E/C refuses to cooperate with the EAO, (and they do sometimes), the injured worker can only secure benefits through an attorney. 

It is and always has been the more expensive claims that the E/C tries to deny and get out of.  The E/C will challenge the claim over and over forcing permanently disabled people to litigate the same cases that have already been heard by a Judge of Compensation Claims and won by the claimant.  They do this with no significant changes in medical conditions and knowing that the doctor has not changed the status of the claimant from PTD. 

Injured workers refuse to give up any more in benefits.  We have tried to work with the legislature but the legislature will not work with us.  We have no alternative but to go around the legislature and we will under this theory:

Under state law, the access-to-courts right under Article I, section 21 of the state constitution which is commonly called the Kugler v. White doctrine, the legislature can take away a right to sue for an injury only by providing an adequate alternative. Years ago, the legislature took away the right of injured workers to sue in court. They instead created the WC system.

So one theory is that if the alternative is no longer adequate and the legislature not only refuses to fix it, but makes it worse, the Florida Supreme Court could declare the system unconstitutional and allow workers back in court – including jury trials, punitive and compensatory damages, back wages, etc.

Read Scanlan v. Martinez. Footnote 4. The law remains constitutional only so long as it provides FULL medical and at the very least SOME compensation for loss of wage earning capacity (the minimum according to Kluger v. White). There no longer is full medical (10.00 co-pay and apportionment of medical) and no longer ANY compensation for partial loss of wage earning capacity (permanent partial disability). Has the legislature gone too far? We believe it has.

We intend to pursue this along with some RICO petitions to the courts and we believe that we can win.  We have tried to work with the legislature but the legislature refused to work with us.  Now we will do what we have to do.

See successful Michigan RICO case below:

Tuesday, October 28, 2008

Injured Workers' RICO Claim to Proceed Against Employer and Insurance Company

In a landmark decision of immense national significance, the US Sixth Circuit Court of Appeals ruled that a RICO claim brought by injured workers against their employer, insurance carrier and employer medical expert could proceed. Several injured workers brought the Federal Racketeer Influenced and Corrupt Organizations Act (RICO) against their employer, Crawford &Company and [cut-off treatment doctor] Dr. Saul Margules.

The allegations included that, ".....Cassens and Crawford deliberately selected and paid unqualified doctors, including Margules, to give fraudulent medical opinions that would support the denial of worker’s compensation benefits, and that defendants ignored other medical evidence in denying them benefits. The plaintiffs claimed that the defendants made fraudulent communications amongst themselves and to the plaintiffs by mail and wire in violation of 18 U.S.C. §§ 1341, 1343, which serve as the predicate acts for their RICO claims."

The decision authored by Judge Karen Nelson Moore held "...that plaintiffs’ RICO claims [may go forward] because the WDCA [Michigan Workers' Compensation Disability Act] does not preempt their RICO claims and because plaintiffs have sufficiently pleaded a pattern of racketeering activity given that reliance is not an element of a civil RICO fraud claim."

The Court concluded, "...Our conclusion that worker’s compensation benefits are not insurance and our conclusion that the WDCA was not "enacted . . . for the purpose of regulating the business of insurance," each independently foreclose the defendants’ argument that the WDCA reverse preempts RICO under the McCarran-Ferguson Act.

Of additional significance is that sitting by designation on the panel with Judge Moore and Judge Gibbons, was The Honorable Harold A. Ackerman, US District Court Judge for the District of NJ. Judge Ackerman has long and knowledge history of RICO actions was a former NJ Workers' Compensation Judge.

Brown, et al. v. Casses Transport Co., et al., 6th Cir. 2008, Decided October 23, 2008
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