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Building the FARs


The Federal Air Regulations (FARs) were built rule by rule and accident by accident.  FARs are reactions; not in anticipation.  The FARs are government reactions to things that pilots did in pushing the limits of knowledge and judgment.  Every FAR has an accident specific to its entry.  The FAR depicts how failure to obey a rule can put you at risk.  The FARs outline the edges of the safe flight.  These outlines are for everyone and are applied to keep the student as safe as the air transport pilot (ATP). 





Pilots who think that their aircraft, training, and experience should allow them to operate beyond the FARs limits are showing poor judgment.  Any flying that crowds the limits of the FARs is proportionately more dangerous and risky.  When you understand that the FARs are there as safety barriers you are ready to manage risks with greater understanding. 


Federal Air Regulations


The basic intent of the FARs is to promote safety.  Over time this intent has been revised and amended to where absolute safety is equated with absolute control.  Today’s FARs are very specific to every foreseeable event.  While most pilots mainly deal with FAR Parts 61 and 91, there are actually 199 different FAR Parts.  It takes three volumes of nearly 2000 pages to contain the complete FARs.  Ignorance of any of the FARs can never be used as an excuse from FAA sanction.  The following list is only the FARs generally applicable to General Aviation pilots.


Volume I (Parts 1 to 59)	


Part 1 Definitions and Abbreviations


Volume II (Parts 60 to 139)


Part 61 Certification of Pilots and Flight Instructors


Part 67 Medical Standards and Certification


Part 71 Designation of Federal Airways & Airspace


Part 73 Special Use Airspace


Part 91 General Operating and Flight Rules


Part 97 Standard Instrument Approach Procedures


Part 135 Air Taxi and Commercial Operators


Volume III (Parts 140 to 199)


Part 141 Pilot Schools





It all started with the 1926 Air Commerce Act which formed a federal bureau.  Aircraft numbers and performance soon brought about a complete overhaul in 1958 when the Federal Aviation Agency (Administration) was created to make all safety rules.  Like Topsey, it grew.  In 1967 the National Transportation Safety Board was created as part of the Department of Transportation.  In 1974 the NTSB became an independent agency making ‘finding fault’ more likely to finger the FAA for its mistakes. 


The most likely unpleasantness that is going to occur to the pilot of the 90’s is a meeting with the FAA over some infraction of the FAR’s.  Low flights account for more NTSB appeals than any other type of violation.  Following ATC instructions that include low flight have been found in violation.  Congested area flight is wide open for FAA/NTSB second guessing. 


The FARs are deliberately vague.  The use of imprecise terms helps when government agencies enforce regulations.  The violation is determined by subjective judgment. However, if an accident occurs, that’s proof of a violation.











FAR 61 changes in August 1997


The term ‘authorized instructor’ is now used for all instructors.


Cross country time requires a landing destination and use of a 


	navigational method.  No distance is required except for more than 


	50 NM straight line when required for getting a rating such as 


	private pilot.


Pilot and medical certificates must be in personal possession.


Powered-lift aircraft is a new category.


Ability the write English required.


No medical required from flight instructor if not PIC or required crew.


Complex and high performance airplanes require separate endorsements.


Endorsments required for altitude, type rating, and tailwheel.


30 day wait between tests no longer exists.


Student pilot solo time is PIC time.


Second in command time requires you be both required and qualified.


24 month flight review required, new rating, or award program will count.


Instrument recency requires 6 approaches, holding, tracking via nav.


VFR type ratings no longer allowed.


Instrument rating requires only 50 hours x-country time.  40 hours of time of which 15 is with CFII.  250 NM IFR flight with three approaches.


	   Private pilot requires 3 hours hood, 3 hours x-country training, and 100 	   nm night flight and only 150 nm x-country.


CFR self endoresments not allowed.


Violation Possibles:


Descending from pattern altitude before turning base (local law)


Failure to obtain information prior to flight.


Improper altitude for direction of flight.


Failure to communicate before entering Class D airspace.


Failure to obtain proper clearance into Class B airspace.


Failure to follow clearance as given.


Failure to have radio volume high enough to hear ATC.


Failure to have a current sectional or Area chart.


Making a low pass over an uncontrolled runway


Aviation Safety Reporting System


I would urge every pilot to have several blank Aviation Safety Reporting Forms on every flight.  In circumstances where you think you may have exposed yourself to an FAA/FAR violation, completing the form will protect you from FAA sanctions if the act was not intentional.  NASA uses the form to make safety recommendations to the FAA to prevent ATC/pilot safety problems. If you don't have the form just send a letter


to:


            Aviation Safety Reporting System


            P.O. Box 189


            Moffett Field, CA


            94035-0189 





While you're at it ask to be put on their "Callback" mailing list.  It is the best free flying publication in the world.





Opinion


I might add that there is an excellent ASRS WWW page at


http://olias.arc.nasa.gov/ASRS/ASRS.html.  


Has back issues of _Callback, explains the immunity policy, etc.  It even has the ASRS reporting form in .pdf format! 





http://olias.arc.nasa.gov/asrs


	Online overview, database, forms, policy, publications, bulletins.


The purpose is to identify hazards and gather preventive information.  ASRS is able to obtain voluntary data by offering the sender of data, limited immunity from FAA compliance procedures.  The program is independent of the FAA and pilots are protected from identification.  An identification strip is mailed to the pilot which can be offered to the FAA as proof of eligibility to limited immunity. If the FAA should independently acquire specifics of the violation submitted to the ASRS program provided certain conditions are met.


Only inadvertent violations are protected


Incompetence or criminal are not forgiven


Prior record must have been clean for five years


Written submission was within 10 days of incident 


Poem by unknown author wrote:


It is impossible to accurately measure 


the results of aviation safety. 





No one can count the fires that never


start, the aborted takeoffs that do not


occur, the engine failures and the forced


landings that never take place.





An one can neither evaluate the lives


that are not lost, nor plumb the depths of


human misery we have been spared.





But the individuals with the flight


controls, fueling hose, wrench, radar, or 


dispatch order can find lasting 


satisfaction in the knowledge they have 


worked wisely and well, and that safety 


has been the prime consideration.


National Transportation Safety Board


An accident is where a person has serious injury or death while the aircraft suffers ‘substantial’ damage.  Such damage affects the structure strength, performance or flight characteristics.  The classification of ‘substantial’ takes expert determination.  Accidents are not required to be because of inadequate training.  Most accidents are causes by a disregard of instruction received.  Aircraft accidents are seldom original in the sequence of causal factors.  Pilots are even less creative in their excuses.


NTSB requires notification if:


1.	There is a failure or malfunction of flight control system


2.	Non-performance of duty by flight crew member


3.	Failure of turbine component.


4.	In flight fire


5.	Mid-air collision


6.	Damage in excess of $25,000





The NTSB has absolute priority to take possession of any aircraft involved in accident.  NTSB investigates to find probable cause; the FAA investigates to determine compliance with FARs and standards.  The primary goal of the NTSB is to use past accident information to prevent similar accidents in the future.  The NTSB gets the most valid information when they come up with an accident’s probable cause. General aviation accidents in a single aircraft type are most likely to get exhaustive investigation.  10% of the investigations are given to FAA. 





The accident folder documents wreckage details, pilot currency and papers, aircraft logbook compliance, weather actual vs. forecast, weather briefing records, ATC communications, radar tapes and witness reports.  When all available information has been compiled a brief of the accident is listed on an NTSB standard form.  The NTSB is not interested in blame.  The FAA is.  Higher investigative priority is directed toward accidents that are from previously unknown causes. 





Most accidents are the result of a sequence of related problems, oversights and malfunctions.  From all the NTSB information and data most accidents are still due to pilot error.  Present NTSB efforts are directed toward runway incursions, ground proximity warning systems and conflict alert logic to ATC radar and aircraft transponders. 


I’m from the FAA and... 


I’m here to help you.


The FAA is misguided by the manufacturers it is supposed to regulate.  The FAA is lacking in reliability and greatly increases the costs of ownership and flying.  The FAA has only minimal interest in the cost and risk versus the benefits of owning and operating airplanes.





NOTAMs can be added, changed, or deleted without notice.  The notam briefing of a short flight to another airport will not protect you under FAR 91.103 for your return flight.  The FAA uses the potential endangerment factor to determine grounds for a violation.  If they want you, they can and will get you.





Where your emergency, incident, or accident is due to inadequate preflight planning you may be required to take a 609 ride.  The 609 is a check ride conforming to the Practical Test Guide.  The FAA decides where the test will be taken and a time limit for taking the test.





Equipment failure can be accepted by the FAA if you have displayed a good working knowledge of POH procedures.  Emergencies do happen and not just to others.  Improper knowledge of operation or procedures will use up your options faster than anything else. 


Ramp Check


FAA Order No. 8700.1 allows an FAA inspector who becomes informed of an unsafe operation to conduct a ramp inspection.  In an investigating of FAR violations you do not have many rights.  The FAA can be the accuser, prosecutor and judge.  The investigator need not tell you he is from the FAA, advise you of any rights, or advise you of what you must do or not do in response to any questions and demands.  The rules are so complex that the FAA could bust practically every pilot for something on any given flight.


The FAA Aviation Safety Inspectors (ASI) usually inspect in pairs.  One 


checks aircraft while the other checks pilots.  The aircraft must have proper airworthiness and registration certificates.  Papers must include appropriate markings, placards, current and approved flight manual and weight and balance papers.  IFR operations require VOR log, altimeter,


test records, as well as transponder and ELT records of compliance.  Current charts must be available. 





The pilot much have a certificate  with the appropriate ratings and limitations for the operation being flown.  the medical must be current and of the proper class. 


You are required to present, but not to hand over, your certificates, medical and aircraft documents.  Aircraft documents include current aeronautical charts.  Having non-current charts available can be construed as a violation.  Only students must show their logbook.


You should not have your logbook with you.  If you show it, the inspector will check it for recent experience, Flight Review, and instrument currency.  Be careful how you log flight time.  FAR 61.59 indicates that any intentional falsification of a logbook to meet some regulatory requirement is grounds for suspension or revocation of a certificate.   


Since the inspector does not have the right to detain you it is wise to leave at once to make that important interview.  Don’t talk to strangers about your flying.  The FAR deck is stacked against the pilot in favor of the government but the informed pilot has a line of defense that begins with AOPA legal plan insurance.  The FAA can have its way with you and your certificates by taking civil action.


The FAA in Washington D.C. annually selects priorities for ramp checks.  Ramp checks cover operations, maintenance, and avionics.  AOPA has a booklet “Overview of FAA Enforcement Actions” which explains how to handle a ramp check problem.  


If the FAA chooses to prosecute an FAR violation they will address the pilot with a letter requesting a response to the charge.  This is notice to you to obtain an AOPA attorney and follow his advice.  Your side is entitled to a copy of your FAA file.  If you filed a NASA report the prosecution stops dead.  If not, you could request remedial training.  The action becomes an administrative procedure with no penalty or suspension and expunging after two years.  50% of the violations take this route.


The FARs/FAA have built in traps for the unwary pilot.  FAR 61.15 requires the reporting of certain vehicle convictions.  What it doesn’t say is that two different reports are required.  The pilot is supposed to know this.   Airmen are expected and obliged to know the regulations and ignorance is no defense.  The second report must be made to the FAA’s Civil Aviation Security Division.  The FAA will prosecute!!  The initial contact with you may be a phone call or a request for you to make a phone call.  A common pilot error is to talk too much.  Don’t say anything that will add to the information they already have.  The best response may be that you cannot talk without getting legal advice.  One of the best services offered by AOPA is its legal service insurance.


FAR violations rely on the principle of preponderance of substantial, reliable and probative evidence.  It is important to note that the administrative law judges tend to consider the AIM as regulatory, even though it is advisory.  This is much less burden than for a crime.  If found guilty, you can appeal to an administrative law judge for the NTSB and then to the full NTSB.  Civil fines of $50,000 and revocation of license are possible.


The FAA like the IRS has been granted police powers that defy description.  


The word ‘operate’ means the same as operational control.  With the FAA these meanings are co-mingled.  The non-flying pilot may be found in violation because of what the flying pilot did.  The owner on the ground may be found also in violation.  Is there a defense against just who the FAA may go after.  No.  


FAR 91.3(b) allows a pilot to deviate from any other FAR in the event of an emergency.  The caveat to this is that you must have no responsibility in causing the emergency.  Further, you must have deviated only to the extent needed to resolve the emergency.  The FAA gets to second guess you on this every time.  The FAA may well expect a pilot to have exercised both judgment and skills that far exceed both is knowledge and experience.  


Ramp Check Advice


Be polite and cooperative but if you have something to hide call your attorney.


Verify the FAA identification


Get witnesses


Ask why you, why now, why this


Do not volunteer information.


They can inspect your certificate but not take it.


Don’t fly if FAA finds something wrong with you or the aircraft.


correct, immediately, any discrepancies.


Ramp Check ‘rights’?


In 25 years I have see but one ramp check by the FAA.  And there I was without my wallet.  A call to my wife and her quick delivery saved my day.  I recently talked to a pilot at a remote Oregon airport who was on a 90 day suspension for making a low pass over the runway, so it happens.  A pilot has fewer rights than the most vicious criminal under the FARs.


14 cfr 61.3(H) Inspection of Certificate says “Each person who hold a pilot certificate...required by this part shall present it for inspection upon request...”  14 CFR 61.51(d) requires that logbooks must be furnished on request.


Be polite and cooperative they do not need a warrant or to advise you of your rights.  Ask to see identification and the reason for the check.  You do not need to answer any questions.  Copy down information and make a tape if you can.  Get some witnesses.  You are more likely to get yourself into trouble by talking.  Don’t volunteer information.  Show but do not hand over any documents.  The investigator does not have the right to touch or board your aircraft.


After the ramp check, you and any witnesses, should document what happened and then seek legal advice.  Use a tape recorder.  Do not allow inspector to ground you or your aircraft.  He can give advice.


The FAA Timer


The pilot who is surprised, ambushed and defeated by an accident or investigation cannot avoid dealing with the FAA.  Violation of the “When doubt, don’t; when in doubt, get out” rule is subject to the always correct FAA retrospective analysis.  This deductive process never fails because the conclusion is known.  Perfect 20/20 hindsight.  When an investigation occurs it is relatively easy for the FAA to back up through the preceding events to determine the precipitating causes.  You can’t crash without breaking a FAR, you can’t even get into an airplane today without breaking the FARs.  Pilot caused accidents have a very high correlation with deliberate violation of the FARs.


The FAA has a timer used to track the sequence leading to an accident or investigation.  


Every tick of the timer occurs with the arrival of a negative factor.





Training will consist of both positive and negative factors. When 	negative factors exist the timer moves on...


Every lesson remembered can stop the timer, a lesson unlearned, 	misapplied or forgotten and the timer on...


Experience also is both positive and negative learning. When failure to 	learn predominates the timer moves on...


Events are both positive and negative and as they occur the countdown 	either stops or continues on...


Every hazard contains both an opportunity to stop the timer or to move 	it 	ahead...


The weather gives warnings of things to come...





The aircraft gives warnings of things to come...





After the accident the FAA gets to take a brand-new timer and retraces all the time leading up to the accident.  For every moment the FAA will be able to propose what you could have done and should have done but didn’t do to stop the timer.  The hours you have flown in the past don’t count on this. A new FAA timer starts the moment you start thinking about your next flight.


You vs. the FAA


The FAA has considerable discretionary power.  It can decide either way at the whim of the investigator either to seek enforcement action or not.  The FAA can test the fitness of a pilot at any time as was done to Bob Hoover.  The element of fairness is based entirely on the FAA determination of fairness.  A pilot may be given the benefit of doubt but not necessarily so.  The best way to make a flight decision where safety is involved is to use the decision-making process that best answers the question, “What would you tell an FAA board of inquiry?”  This decision making process will help you make the right choice.


FAA actions are civil so you have no right against self incrimination.  You must take the stand at a hearing and you must answer any questions that are not incriminating.  You can answer any questions that you want.  You can refuse to answer incriminating questions.  The burden of proof remains with the FAA and it must prove any violations and can use what you say any time, anywhere, to anyone, against you.  Hearsay evidence is admissible.


What the FAA does in both regulation and enforcement seldom reveals an understanding of the situation to determine competency.  Weather, fuel emergencies, ignorance, lack of proficiency and equipment misuse usually results in a 609 or an equivalent training program.  The FAA under Section 609 of the Federal Aviation Act of 1958 can make you take a re-examination whenever it wants.


A re-examination letter from the FAA will tell you: 


(1)	Why you are being tested, 


(2)	Your certificate/rating being tested, 


(3)	Type of test flight, oral, or written,, and 


(4)	Aircraft required





The FARs are a system of regulation that goes far beyond what is reasonable and does little to make flying better.  The pilot’s ability to exercise common sense without declaring an emergency is basically forbidden by the FARs.  Under the current FARs it is nearly impossible to always fly an airworthy aircraft.  


The pilot responsibility for doing what is reasonable is so regulated that any activity becomes subject to enforcement by ‘second guessing’ by the FAA.  The regulators are so bound in their regulations that the system prevents the exercise of common sense.  The system is suffocating itself and aviation by making perfect regulation the goal.  This search for perfect regulation has made the system so technical that it can no longer serve as a guide.  No one can either fully understand or interpret the FARs to the flying public.  The regulators are forbidden to offer interpretations.  Ask the FAA for assistance on the FARs will get you only direct quotations.  Interpretations or common sense applications are not permitted.


The FARs have given the FAA unlimited and arbitrary authority over the flying public.  The FARs are worded so that uncertainty is commonplace and any application of regulatory fairness puts the regulator in jeopardy.  The flying public has come to accept and recognize that everyone and everything is the enemy.  FAR compliance approaches the impossible and FAA enforcement will be unpredictable and disproportionate to the situation.  Flying today has less to do with actual flying and more to do with regulations against flying.  The running of the regulatory system dominates FAA energy and limits any decision making capacity.  Most FARs do not achieve original purposes.  Re-written, amended or supplemented one regulation leads to ever expanding rules that evade interpretations. All of this abetted by a bureaucracy that is itself so regulated that it never deals with the world as it is. 


If an FAA agent should feel that the matter is an emergency, he is empowered to revoke your right to fly immediately.   There is no way, other than a federal court injunction, that the pilot can stop this revocation.  The pilot, in reality, can expect no recourse except before the NTSB.  Until then, no flying.


The bureaucracy has its priorities so skewed to following a process that responsibility for making a decision fades away.  We become angry for the way the system works or doesn’t work rather than for what it does or doesn’t do.  Failure to act, to delay, or to outlast any opposition is the name of the bureaucratic game.  Airmen win fewer than 15% of cases brought before the National Transportation Board judges and less than 10% of the cases brought before the board itself.


Several years ago, I flew a C-172 for maintenance to a nearby airport.  The maintenance people called in the FAA to report that the firewall was bent as was the nose-wheel fork.  Cited for an inadequate preflight for not detecting these defects and thus flying an unairworthy aircraft, I was subjected to a 14 month enforcement action.  An investigation was made with interviews and depositions taken.  Every few months I would hear from the FAA.  I attended a hearing with my attorney.  Numerous letters and phone calls to attorneys took place.  A second investigation took place with interviews of all concerned.


The end result of the second investigation was that a preflight had no way of detecting the defects without removal of the cowling and faring.  Since the flight had taken place without incident, the aircraft must have been airworthy.  Common sense prevailed at a disproportionate expenditure of time, money and emotion.  We need to be saved from our saviors.


No matter how much care you take there are many FAA ‘gotchas’ just lying in wait.  What the FAA, wants the FAA usually gets.  All the non-flyers down there can expect to have their word taken by the FAA/NTSB before those of pilots.  Additionally, in many states, an FAA violation for careless or reckless flying is a state felony.  It is not just an FAA fine, you could go to jail and never legally fly again.  Even as a non-participant you could be deemed a con-conspirator just by owning the aircraft or property involved.  Be careful never to loan or lease your aircraft or property.  The lesson is that if the government in a civil action decides it wants everything you own, they can get it.  In government civil actions the burden of proof rests on you.  Getting back what rightfully belongs to you may well cost more than it’s worth.  The government knows this and takes full advantage.


If you happen to be a flight instructor  you will be held to a much higher FAA standard of conduct and competence.  The FARs presume that the flight instructor is skilled in detection of potentially dangerous  flight situations.  


The FAA presumes that when a dangerous situation does occur the instructor will be skilled enough to perform a salvage operation before an accident occurs.  


As of January 1997 the civil fine is $1,100 per violation per day with future increases based on the consumer price index rounded off to the nearer $100, the nearer $1,000 


FAR 61.15(d)


Reporting a vehicle violation on your medical application does not comply with FAR 61.15.  A DUI citation is called an “action” do not wait for either trial date or judgment.  The report must be within 60 days.  to:





		FAA, Aviation Security Division (AMC-700)


		Post Office Box 25810, Oklahoma City, OK 73125





Each phase DUI case constitutes an action.  The citation is one action, 


any hearing is an action, and any judgment is an action.





You must report each action even if it is part of the same incident even though it all counts as only one offense under the vehicle code.  You are far more likely to lose your license for failure to report an action than you are for the actual offense.  You are responsible for knowing what to do.		


FAA Courtesy Evaluation Program


	This is a no-penalty program in which the pilot brings his aircraft to the FAA for purposes of evaluation.  This evaluation will include piloting skills, maintenance requirements, placarding, system checks, and AD requirements.  Any failure in compliance may require a ferry permit, counseling, to allow movement for compliance.  Seems like a much better way to go than the usual six month suspension to improve your flying skills.








�PAGE  �








�PAGE  �1�














