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IN THE HIGH COURT OF JUDICATURE, KERALA

[SPECIAL ORIGINAL JURISDICTION]

Writ Petition.(Civil).No……….…...........of 2006
J.K.Pearl Apartment Owners Association ………………….…….…………..Petitioner
Vs.

State of Kerala & Ors……………………………........................................Respondents

S Y N O P S I S

For the purpose of giving protection and benefits to the apartment owners, the Kerala Apartment Ownership Act, 1983 was enacted. Even after a lapse of 23 years no action was taken to implement the said Act in its letter and sprit. No instructions were given to the Sub-Registrars for registration under Sec.13 of the said Act. Non appointment of “competent authority”  under the said Act is functioning .Directions sought for giving proper instructions to the Sub-Registrars and appointment of competent authority . 
CHRONOLOGY OF EVENTS
07-02-1984 – The Kerala Apartment Ownership Act, 1983 published in the Gazette.
01-08-1985 – Date of Commencement of the Kerala Apartment Ownership Act, 1983. (Act 5 of 1984). Trivandrum, Kochi, Calicut, Kollam, Alapuzha, Kottayam, Chenganassery, Thrissur, Palakkad and Tellicherry Municipality. 
01-08-1988 – Date of commencement  to the entire state of Kerala. 

14-02-1994 – The Kerala Apartment Ownership Rules, 1994 published in the K.G.Ex No. 213. No. 213, dated 15-03-1994. 
JUDGEMENTS RELIED ON
1996 (4) JT SC 263 – Indian Council for Enviro-legal action vs Union of India. 

IN THE HIGH COURT OF JUDICATURE, KERALA

[SPECIAL ORIGINAL JURISDICTION]

WRIT PETITION (CIVIL).No..............of 2006
BETWEEN

PETITIONER:

                         J.K.Pearl Apartment Owners Association,  N.J.K.Pearl, Pulleypady Road, Ernakulam, Kochi-682018 Represented by its Secretary Sri. P.Krishna Das, Flat No. 2-D, N.J.K.Pearl , Pulleypady Road, Ernakulam, Kochi-682 018. 

AND 

RESPONDENTS:

1. State of Kerala represented by its Secretary, Revenue Department, Secretariat, Thiruvananthapuram.
2. Inspector General of Registration, Office of the Inspector General of Registration, Thiruvananthapuram.

3. The Sub-Registrar, Sub-Registrar’s Office, Ernakulam. 
4. The District Collector, Collectorate, Ernakulam. 

         All process to the petitioner be served on their  counsel Shri.P.B.SAHASRANAMAN, K.JAGADEESH & T.S.HARIKUMAR, Advocates, Chittoor Road, Ernakulam, Kochi-682011.

         All process to the respondents be sent on their above addresses or on their advocates, if any engaged.

WRIT PETITION FILED UNDER ARTICLE. 226 OF THE CONSTITUTION OF INDIA.

Statement of Facts.

The petitioner above named states as follows:

1. The petitioner is an association of the various apartment owners of the building named as “ J.K.Pearl ” located at Ernakulam District.  This building contains 19 (nineteen) apartments and is numbered  41/842 by the Cochin Corporation. The apartment is build as five storied building in Sy No. 478/1 and 476/1 of the Kanayannur Taluk, Ernakulam District. This writ petition is filed in the interest of the members of this petitioner association  and in public interest so as to implement the provisions of the Kerala Apartment Ownership Act, 1983 (Act 5 of 1984) [Hereinafter referred to as “the said Act” for the purpose of brevity ].
2. The Government of Kerala has legislated the said enactment to provide for ownership  of individual apartment in a building and to make such apartment heritable and transferable property. 

3. The said Act applies only to property , the sole owner or all of the owners which submit the same to the provisions of this Act by duly executing and registering a declaration  by which property is to be submitted to the provisions of this Act. The rights of the apartment owner in respect of the common areas and facilities are described in Sec. 6 of the said Act. Each apartment owner has to comply with the bye-laws and with the administrative rules and regulations adopted pursuant thereto , and with covenants, conditions and restrictions set forth in the declaration or in the deed to his apartment , and failure to comply with any of the same shall be a ground for an action to recover sums due , for damages or injunctive relief . It prohibits certain works without the previous unanimous consent of other apartment owners. The Act contains several provisions to protect the rights of the apartment owners. 
4. The Government of Kerala has also enacted the Kerala Apartment Ownership Rules, 1994 in exercise of the powers conferred by sub-section (1) of Sec. 25 of the said Act. These rules also contains the necessary format of the application to be filed before the Registrar. 
5. As per Sec. 13 of the said Act declaration , deeds of apartments and copies of floor plants to be registered under the Registration Act, 1908.  Thus the registrars under the 2nd respondents are bound to accept the documents submitted by the apartment owners under Sec.13 of the said Act. In all such registration offices , a book called “Register of Declarations and Deeds of Apartments under the Kerala Apartment Ownership Act, 1983” 

6. The petitioner organsation contains 19 apartment owners. All of them wanted to get their apartments registered in their name so that they can enjoy the benefits of the apartments allotted to them as contemplated under the said Act. Though the Government has enacted the said Act and the Rules no proper instructions are given to the Sub-Registrar’s in the State. The result is that the Sub-Registrars are not accepting any declarations and other documents as contemplated in the said Act. 
7. As per Sec.5 (2) of the said Act each apartment owner has to execute a declaration that he submits his apartment to the provisions of this Act. The contents of the declaration is specified in Sec.11 of the said Act. The contents of the deeds of apartment is also specified in Sec.12 of the said Act. The formant and the contents of the deed of apartment in relations to his apartment is prescribed in the Kerala Apartment Ownership Rules, 1994. The form and manner in which the declaration and deed of apartment referred to above shall be given is specified in the rules. A true photostat copy of the said declaration, Form A and B dated 01-06-2006 signed by one of the flat owner Sri.P.Krishna Das is produced herewith and marked as respectively Exhibit.P.1. and Exhibit.P.2 respectively.
8. As per Sec. 12 (2) a true copy of every deed of apartment shall be filed in the office of the competent authority. Even though the Deputy Collector (Housing) has been declared as competent authority [ G.O.(Ms) No.36/1997 HSG, dated 26-05-1997] for Cochin region the said post was later on abolished. Till today there is no competent authority appointed afresh. 

9. The Act could not be implemented in its letter and spirit for the reason that no proper instructions has been given by the respondents 1 and 2 to all the Sub-Registrars for registering the documents as contemplated under Sec. 13 of the said Act and for the non appointment of  Competent Authority as contemplated. This petitioner has made a detailed representation before the 5th respondent Collector, Ernakulam in this regard on 22-05-2006 no steps are taken by him. A true photostat copy of the said representation made by this petitioner before the 4th respondent, dated 22-05-2006  is produced herewith and marked as Exhibit.P.3 . 
10. Now in view of the non acceptance of declaration by the 4th respondent  and the appointment of Competent authority, the members of the petitioner organsation are put to irreparable loss and hardship . Therefore in these circumstances this petitioner has no other remedy than to invoke this Court's extraordinary jurisdiction under Article.226 of the Constitution of India on the following among other grounds:
G R O U N D S

A.  The Kerala Apartment Ownership Act, 1983 (Act 5 of 1984)  was enacted for the beneficial enjoyment of the owners of individual apartments. If proper authorities are not appointed under the said Act, so as to register the declaration as contemplated by law it will deny the very purpose of the legislation. 
B. Enactment of a law but not implementing  is worse than not enacting law at all. Law should not only be meant for law abiding but is meant to be obeyed by all for whom it has been enacted. A law is usually enacted because the Legislature feels that it is necessary. The non availability of instructions to Sub Registrars’ causes difficulties in getting the documents registered as prescribed under the said Act and the said act is arbitrary . 
For the reasons set out above and in the affidavit filed herewith, the petitioner prays that the following:
R E L I E F S

i. To issue a writ, direction or order in the nature of mandamus commanding the respondents 1 and 2 and 3  to give proper instructions to all the Sub-Registrar’s in the Kerala State to accept the declarations and other documents as a continuation of sale deed of the undivided share of landed property, as contemplated under Sec. 13 of the Kerala Apartment Ownership Act, 1983 and to maintain the book called “Register of declarations of Deeds of Apartments under the Kerala Apartment Ownership Act, 1983 “ forthwith ; 
ii. To issue a writ, direction or order in the nature of mandamus or such other appropriate writ, direction or order commanding the 1st respondent to notify the competent authority as per Sec. 3 (j) of the Kerala Apartment Ownership Act, 1983 so as to perform the functions under the said Act; 
iii. To issue a writ, direction or order in the nature of mandamus or such other appropriate writ, direction or order commanding the respondent No. 3 to accept the declaration made by the petitioner organization in the manner prescribed under the Kerala Apartment Ownership Act, 1983; 
iv. Such other relief’s which this Hon'ble Court deems fit and necessary in the circumstances of the case and the costs of this case. 
Court Fees paid under the Kerala Court Fees and Suits Valuation Act. Schedule-II, Art-(I)11 (l)(2)(iii)..Rs.100/-

Dated this the  17 June 2006
        Counsel for the Petitioner                                                                             Petitioner.

INTERIM RELIEF
  For the reasons stated in the writ petition and the accompanying affidavit it is humbly prayed that this Hon'ble Court be pleased to pass an interim  order directing the 3rd respondent to accept the documents submitted by the petitioner , as a continuation of the sale deed of the undivided share of the landed proeprty, under the Kerala Apartment Ownership Act, 1983 forthwith pending the disposal of the above writ petition. 
Dated this the  17 June 2006
                                                                               COUNSEL FOR THE PETITIONER.

IN THE HIGH COURT OF JUDICATURE, KERALA

[SPECIAL ORIGINAL JURISDICTION]

W.P.(C).No………….......... of 2006
J.K.Pearl Apartment Owners Association……………........................Petitioner

Vs.

State of Kerala   and others..……………..……………………........Respondents

AFFIDAVIT

        I, P.Krishna Das, aged 44  years, son of Late. P.Chandru, Flat No. 2-D, N.J.K.Pearl , Pulleypady Road, Ernakulam, Kochi-682 018. , do hereby solemnly affirm and state as follows:-

1. I am the  petitioner in the above case. I know the facts of this case.  

2. The accompanying writ petition is prepared by my counsel on my instructions. I have gone through the petition and state that the facts stated therein are true and correct to the best of my knowledge and belief.  I  also declare that  I have not filed  any petition seeking similar relief’s in respect of this cause of action.

3. The Exhibits produced along with the writ petition are true copies which has been provided by me to my counsel. If the interim prayer as prayed for it not granted petitioner will be put to irreparable loss and injury.

        What is stated above are true and correct to the best of my knowledge, information and belief.

                  Dated this the  16th day of June, 2006. 17 June 2006
                                                                                                 Deponent:   
Solemnly affirmed and signed before me by the deponent who is personally known to me at Ernakulam on this the 16th day of June, 2006. 
P.B.SAHASRANAMAN                                                   

 ADVOCATE
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[SPECIAL ORIGINAL JURISDICTION]

Writ Petition.(Civil).No………...............of 2006
J.K.Pearl Apartment Owners Association……….………........................Petitioner

Vs.

State of Kerala   and others..……………………………........Respondents
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Dated this the 17 June 2006
 Counsel for the petitioner

Presented on:-   19th July 2006
	Kerala Apartment Ownership Act, 1983 – Non acceptance of documents for registration and maintenance of Register – Non appointment of competent authority – Miscellaneous. 


IN THE HONOURABLE HIGH COURT OF KERALA

At Ernakulam.

WRIT PETITION (CIVIL) .No…………………….of 2006
J.K.Pearl Apartment Owners Association …………………………Petitioner
vs

State of Kerala and others………………………………………………Respondents
WRIT PETITION FILED UNDER ART. 226 OF THE CONSTITUTION OF INDIA

COURT FEES PAID RS.100/-

Counsel for the Petitioner 

P.B.SAHASRANAMAN [ S-34]

K.JAGADEESH [ J-451]

&

T.S.HARIKUMAR [H-60] 

Advocates

