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Abstract











In this essay it is my intention to try and show that our normal practices of blame and punishment cannot be adequately justified in the face of philosophical inquiry. 





This inquiry will be composed of three primary elements, namely the problem of moral luck, the Retributive theory of punishment, and the Utilitarian principle of deterrence.





I shall first examine the ‘problem of moral luck’.  The object of this examination will be to show that there is sufficient doubt concerning the nature of human activity and the degree to which ‘luck’ makes a significant difference in our moral status and affects our actions so as to make justification of any rational principle of punishment impossible. 





Further to this I shall present an examination of the two most prevalent principles of punishment, as found within our own society, namely the retributive principle of punishment and the utilitarian ‘deterrent’ principal of punishment. 





My intention in examining these two is to show that the faults and failings of both of these principles are such that neither of them is able to offer up a justifiable account of punishment.





Given this to be the case I will be drawn to concluding that the normal practices of blame and punishment, as practiced by society, are without adequate justification.





�
Introduction





	To "Punish" is defined in the Oxford Advanced Learner's Dictionary of Current English as to "cause suffering or discomfort for wrongdoing." Traditionally it is the way that our society has chosen to deal with those who break the "rules" with which we regulate the aforementioned society.  





	Since its earliest days our society has held central to its belief system the twin concepts of blame and punishment. Some are prepared to even argue that the tendency to blame and punish is part of what it is to be human and so there is no point in further considerations concerning the inappropriateness of such practices. Personally I believe that if  we are going to take such a view we might just as well cease all attempts to improve our society and simply say it is how it is because that’s what human societies are like. For myself I am not prepared to accept this position, it seems counter evolutionary and flies in the face of practical experience. Despite this the principle of punishment does seem to lie central to both human psychology and human society. Its central tenets are seemingly ‘intuitively’ accepted by rulers and ruled alike with little thought given to alternatives. We are told that without punishment society would break down into anarchy. We are also told from birth that it is ‘right’ to praise those who do ‘right’ and to blame those who do ‘wrong’. Most of us are brought up with this sort of notion so prevalent within our day-to-day lives that it can be difficult to see it as something other than ‘natural’ let alone actually challenge the precepts upon which it is based.





My initial intention in this essay will be to undertake an investigation which will hopefully serve to reveal that there are considerable problems relating to freedom and responsibility. These difficulties can be said to center upon what has become known as ‘the problem of moral luck. It will be my contention that in the light of the problems revealed by the discussion of moral luck  theories of blame and punishment are rendered unjustifiable as a matter of principle.





	Despite having been discussed to some degree prior to the publication of a paper by Williams the subject of moral luck was largely brought to the forefront of contemporary philosophical consideration by him. Although not writing about an aspect of moral luck which directly relates to the subject of this paper, Williams did provoke a response by the likes of Nagel and Browne which is of direct relevance. My own examination of the problem of moral luck will draw largely upon the works of these two, Nagel and Browne. Nagel for reasons of his clear identification of the problematic nature of luck and Browne for his radical solution to it.





In addition to this I shall examine two prevalent theories concerning punishment, namely ‘retributive justice’ and the utilitarian principle of ‘deterrence’. My objective in this examination is to show that both theories are seriously flawed and do not present us with an adequate justification of punishment. As part of this examination I shall draw upon the work of Ewing, Ten, Honderich, Tamburrini, Mill, and Bentham.


 


The effect of these combined inquiries will hopefully be to show that societies attitudes towards punishment, both in principle, and in practice are unjustifiable.


�
The Problem of Moral Luck





Early on in his paper Nagel tells us that  ‘where a significant aspect of what someone does depends on factors beyond his control, yet we continue to treat him in that respect as an object of moral judgement, it can be called moral luck’� 





Put quite simply we can say that a case of moral luck occurs wherever luck plays a part in the determining of the moral status of actions or agents. 





Distinctions are drawn by some between the moral assessment of actions and those of character. Nagel himself seemed to draw little such distinction, possibly being of the opinion that  if we attribute moral reprobation to an ‘act’ we are likely to think badly of the moral character of the agent who committed the act. For the purposes of this essay I shall be maintaining that luck plays a part in both our actions and character.





It is seemingly a basic moral intuition held by most of us that a man can only be held responsible for that which he has control over. This belief concerning control and responsibility is described by Nagel as ‘the condition of control’. It lies central to our current thinking concerning moral responsibility. It would seem monstrous to most of us to hold a person morally responsible for something which they had no control over. 





	The problem of moral luck basically arises from a conflict between this belief that a man must have control over his actions in order for him to be held morally responsible and the undeniable fact that many if not all of our actions are at least influenced by if not entirely caused by, circumstances beyond our control.





What Nagel manages to show in his paper is that ‘luck’ plays a much larger part in our lives than we normally believe it to. Although himself seeing no solution to the problem it would be fair to say that his arguments lead us to a position from where it is possible for us to entertain serious doubts about the validity of many of our claims concerning moral responsibility. Upon consideration this can ultimately drive us to the radical realisation that no one is blameworthy for anything.





It is Nagel’s contention that ‘Whether we succeed or fail in what we try to do nearly always depends to some extent on factors beyond our control.’� He draws attention to the apparent fact that ‘there is a morally significant difference between rescuing someone from a burning building and dropping him from the twelfth-story window while trying to rescue him.’� This view contrasts starkly with that held by Kant. 





It was Kant’s claim that one’s moral status is not affected by luck or circumstance. The man of good moral stature was so because of his possession of a ‘good will’. This ‘good will’ being, in Kant’s opinion, the only unqualified good, lies supposedly beyond the effect of luck and circumstance.


It is Nagel’s contention that when we examine our actions in light of the ‘condition of control’ we find that ‘ultimately nothing, or almost nothing about what a person does seems to be under his control.’�





From this position  Nagel briefly goes onto examine the ‘condition of control’ with the view of maybe establishing that it is false. This examination leads him to concluding that ‘the condition of control does not suggest itself merely as a generalisation from certain clear cases. It seems correct in the further cases to which it is extended beyond the original set.’�  Realising that ‘the erosion of moral judgment emerges not as the absurd consequence of an over simple theory, but as a natural consequence of the ordinary idea of moral assessment’�, Nagel draws an interesting comparison between the problem of moral luck and epistemological scepticism. Scepticism regarding knowledge drives us to a position from where it seems that ‘our beliefs and their relation to reality depend on factors beyond our control.’� This seems to be a position that lies beyond our control for ‘we may subject these processes to scrutiny in an effort to avoid error, but our conclusions at this next level also result, in part, from influences which we do not control directly.’�





For myself I feel that we can deny the condition of control as a necessary feature of moral judgment, but who would want to do this? The idea of blaming people for things which they have no control over seems repugnant to me and I imagine it will seem so to most others too. If we do not abandon the condition of control though, we are apparently brought to a position from where personal responsibility becomes little more than a myth.





Let us now examine the areas where it is maintained that luck plays a significant part. Nagel identifies four ways in which luck plays its part in our normal moral assessments, these can be described as constitutive luck, circumstantial luck, causal luck and resultant luck.





	Circumstantial luck is to do with the circumstances which we find ourselves faced with in life. A man may be a coward but may never find himself in a situation where he has to face this fact. We could think well of a person who in different circumstances we would find objectionable. Nagel’s example involves a German who being in Germany during the holocaust years and doing nothing to prevent the atrocities that were taking place could well be said to be morally responsible to a certain degree. If that same German had moved to America before Hitler came to power and had become a successful businessman who played no part in the war at all we would hold a completely different moral view of him. Seemingly both his actions and character have been influenced significantly by the circumstances within which he finds himself.





Resultant luck is to do with how things turn out.  We lack the ability to see in advance how much of what we do will turn out.  This inability to predict means that the outcome of many of our actions is hidden from us and we must undertake our ventures unsure of how they will end. This allows a significant amount of luck to enter into the moral realm. Imagine a revolutionary who manages to remove an evil oppressor from power by means of a bloodless coup. We could well find ourselves thinking of them favourable for the great service that they have done us by ridding us of a tyrant. Consider on the other hand how it would be if the coup had failed. After a  fearsome gun battle in the palace grounds the revolutionaries were captured and apart from the leader were all tortured to death. Imagine that the tyrant then goes on to exact vengeance against the population at large and executes every other man in the country. Would we still feel the same about the leader of the revolution? As can be seen much of the praise or blame that we receive in life is determined by events which lie beyond our control.





Constitutive luck is to do with the kind of person you are. Your ‘inclinations, capacities and temperament.’� In discussions over moral luck objections are often made about the other kinds of luck along the lines of, what is of moral significance is the kind of person you are, not what you actually achieve or fail to achieve. The problem with this argument is that many of our dispositional tendencies have been with us since birth. Science is showing us that ever increasingly large areas of our life are determined by biological conditions that are beyond our control. My temperament and much about me, although subject to alteration born of circumstance, was largely determined by the genetic combination of my father’s sperm and my mother’s egg. If prior to fertilisation I did not exist it seems fair to say that I had no influence over this affair. If I have been dealt a  ‘bad’ character at birth that is hardly my ‘fault’ and it seems wholly inappropriate to blame me for it, even less appropriate to ‘punish’ me for it.





Causal luck seems a little ambiguous to me for it would appear to cover no area that is not covered by constitutive luck or circumstantial luck. Indeed Nagel appears to introduce it largely as a way to discuss determinism and show that the problem of moral luck is not a representation of the argument concerning freedom and determinism.





All of this taken together appears to drive us to the conclusion that given the condition of control as a necessary requirement for the apportioning of blame and punishment, blame and punishment would appear to be wholly inappropriate responses to the ‘wrongs’ that we are faced with in life. How can we continue to punish people under the assumption that they are blameworthy if their actions were under their control when it can so easily be shown that most of what we do is not under our control?





As has been shown the problem of moral luck comes down to a conflict between a deeply held intuition, that luck must not affect a person’s moral worth or affect what a person is morally responsible for,  and the undeniable fact that luck does play a significant part in our determining both what a person’s moral worth is and what they are morally responsible for having done.





In response to this problem by far the largest school of thought has maintained that luck does not play the part that Nagel and others suggest it does.  The argument to support such a view alleges that what Nagel reveals as a moral problem is really an epistemological difficulty. The man who drives recklessly and crashes injuring no one is as morally culpable as the driver who in a similar situation kills a pedestrian. It is argued that our ability to see the harm caused in the second case allows us to apportion moral blame upon the driver whereas in the first case we are unable to see the harm that may have been and so the first driver ‘gets off’ morally speaking. The moral status of the two drivers is allegedly the same in both cases. The problem is merely that we don’t see that because there was visible evidence in one case and not in the other.





If we accept this view it strikes me that we must either abandon blame and punishment or else face the potential reality of having to punish everyone for everything that they do which is ‘wrong’ irrespective of any other considerations. Not only this but we shall surely also have to work out some way of determining the apportioning of blame and punishment in cases where none appears to be. We enter the realm of ‘what could have been’ where my moral blame worthiness and punishment is determined by what might have happened, presumably in the worse case scenario. Further to this we shall presumably need to develop some means of establishing the intent of a person for a simple examination of the circumstances is not going to be adequate if we take this view concerning luck and circumstance playing no part in the determining of our moral status. It strikes me that this is a solution which is more problematic than the original problem.





This is clearly unacceptable and if we do accept the argument that the problem of moral luck is no more than an epistemological difficulty we are surely driven to concluding that our normal practices of blame and punishment are not justifiable, or at least would not be as soon as we began punishing people for offences they had not actually committed but would have done if not for good luck.





A further school of thought maintains  that luck does play a significant part in what we are blamed for and that is just how it is. Supposedly we are dealt the hand we are at birth and we make of it what we can. Irrespective of how bad the ‘cards’ of life are we have no grounds to complain if we are blamed or punished. Luck plays a part  in what it is to be a human being and if yours is bad, tough luck! 








A radical solution to the problem of moral luck is provided by Brynmor Browne in his paper, ‘A Solution To The Problem Of Moral Luck’. In this paper Browne argues that  the solution to the problem lies in abandoning the condition of control, the practice of blaming and the practice of punishment.





For Browne the problem begins with our tendency towards blaming and punishing. Given that punishment is generally perceived of as a harsh experience Browne argues that in order to deliver such treatment upon another we feel we must have an adequate justification. Thus is born the ‘condition of control’. In order for us to better cope with the problems that punishment brings with it for us, the punisher,  we have created the notion of the ‘condition of control’, thus allowing us to continue punishing free from guilt. The blame for the harm lies clearly with the perpetrator of the offence provided he meets the requirements of the ‘condition of control’. The problem with this view, as we have seen, is that it leads to the paradoxical situation that is the problem of moral luck, where it would appear that nobody is responsible for anything they do. Speaking of this Browne says,  ‘Faced with the problem of justifying hostile reactions we have sought suitable metaphysical conditions which have produced an incoherent account of human agency’�,


Browne wants us to stop blaming and punishment. Recognizing that a strong argument will come from those who will say that abandoning punishment will amount to letting the wrongdoer get away with their offence, Browne argues that, ‘the only kind of suffering that truly fits the crime is remorse which arises out of the wrong-doer’s realisation of the wrongness of his deeds.’� 


In the furtherance of this view he draws attention to  the fact that may of those who are punished ‘pay the price’ and are released into the community having never felt the slightest remorse. This for Browne is ‘getting away with it’.





	Going still further Browne argues that, ‘Once we no longer need to ask about responsibility with a view to punishment it will seem less strange to accept that there is no one single basis for attributing responsibility and that we all share in each other’s actions.’� This speaks of human relationships as complex things and of a  chain of personal responsibility that is interwoven between us all. We may well be able to feel not responsible under the old ‘condition of control’ but Browne intends us to realise the true depth to which our responsibility goes. Much further than is implied by notions of control.





	So just how does Browne see that the abandonment of blame and punishment will lead to a solution to the problem of moral luck? It turns out to be quite simple really. If we abandon punishment then we will no longer need to justify harming others in the name of punishment. This will free us to see that the condition of control is a nonsense. If the condition of control is false then there is no clash between control and the part that luck plays in our lives. In one neat maneuver the problem of moral luck vanishes. 





We can see that luck plays the part in our lives as described earlier but when we do not need to justify the harming of another in the name of punishment this is not a problem. We simply recognise that luck does deal us different cards.





�
Retribution





According to Ewing the retributive theory of punishment involves two main claims, namely that  ‘it is an end in itself that the guilty should suffer pain’� and that ‘the primary justification of punishment is always to be found in the fact that an offence has been committed which ‘deserves’ the punishment, not in any future advantages to be gained by its infliction’.� This definition by necessity rules out consideration of any kind for the consequences of punishment carried out in the name of retribution. This has the practical effect of making retribution a distinctly different type of theory to the one offered by Utilitarians. No appeal to the supposed beneficial effects of punishing the guilty will be of any use to the retributivist for they must justify their punishment of offenders upon the basis that it simply is ‘right’ to see that we each receive our ‘just desserts’.





Kant would appear to have been a believer in retributive justice and took a very similar view to this, as indicated when he said, ‘Judicial punishment . . . can never serve merely as a means to further another good, whether for the offender himself or for society, but must always be inflicted on him for the sole reason that he has committed a crime . . .’�  





Kant goes further than is implied by Ewing’s definition of the retributive theory of punishment and says that ‘the principle of likeness between punishment and offence provides the only legitimate and effective means of determining both the degree and the kind of penalty’�. This amounts to ‘an eye for an eye’ and distinguishes the ‘hard’ retributivist from the ‘soft’ retributivist. ‘Soft’ retribution complies with Ewing’s definition but does not insist that the punishment must exactly fit the crime in the way that ‘hard’ retribution does.





Of all aspects of retributive justice ‘an eye for an eye’ is clearly the most difficult for its adherents to justify. For a justice theory to be coherent and fair when operating within a democracy it must surely be a requirement that it is able to be equally applied to all citizens and all crimes. Although it may at first seem that one could do this with ‘an eye for an eye’ closer examination soon reveals the practical impossibility of such an approach. Imagine for example that a woman has been raped and calls for ‘an eye for an eye’. Are we really going to say that it is morally correct that the man should be taken out and raped? From here things only get worse. What if a poor person steals from a rich person? How do we as a society intend to deal with that under the principle of ‘an eye for an eye’? The poor person is never going to have enough money to steal back on behalf of the victim. Still more problematic suppose that a blind person caused anther person to become blinded. In such a case how do we intend to blind the blind? What do we do about exceptions such as these when the very rule we are operating under forbids us to do anything other than inflict a punishment of ‘like’ kind? 





Additional problems are not too difficult to find with the concept of an “eye for an eye.”  What if we get it wrong and we excessively punish a person because we had mistakenly believed the wrongdoers level of responsibility to be greater than it later turns out to be?  Or even worse still what if we punish a completely innocent person by mistake?





It is my belief that arguments such as these reveal lex talionis (an eye for an eye) as being both unworkable and unjustifiable. Of course this is not the end of the retributive argument completely for there are those ‘soft’ retributivists who agree about the inappropriateness of such barbaric tendencies as ‘an eye for an eye’ but still hold that the other general principals of the retributive argument are sound. Let us now examine other aspects of retribution that do not center upon lex talionis, but are still problematic upon examination.





There are problems with Kant’s notion of punishment being pursued for its own sake and not for any particular consequences. If we take this view, we are committed to punishing even if the effects of such action were to prove disastrous for us all. This clearly runs counter to our normal moral intuitions and gives us good reason to at least be suspicious of any such theory. Furthermore it does not take disastrous circumstances alone to show us problems with a punishment theory that takes no account of consequences, for surely, as Ewing says, ‘it is clearly an important good that crime should be lessened, it is also clearly an important good that that the criminal should be reformed, and this being so these goods ought to be taken into account in inflicting the punishment and not simply neglected.� Retribution completely overlooks considerations of such a kind and is necessarily, by definition ‘blind’ to consequences, whether beneficial, or harmful. To the retributivist all that matters is that the guilty are punished but surely the rest of us have a concern for the consequences of any such punishment. I for one would welcome the chance to live in a harmonious world if all it took were the abandoning of an outmoded way of thinking and for all we know punishment theories could indeed be examples of outmoded ways of thinking.





A further problem with the retributive theory of punishment is realised when upon consideration we ask ourselves; Why, if it is wrong to harm another, is it all right for the State to harm the offender? After all it seems to me that it can be argued quite convincingly that if we think that the "crime" of the offender was so morally reprehensible as to deserve some kind of action on our behalf as a society, then we cannot possibly justify any theory that involves the same actions being delivered unto the wrongdoer. Surely if it is wrong to harm another, then that is simply how it is, and if our actions, either as individuals, or as a society, cause harm to another, then we have done wrong too. Claiming, with justification or not, that the person who we have harmed has previously harmed another, is not adequate as a defence of harm, even if we disguise that harm by referring to it as "punishment". Bearing in mind that the retributivist is committed to punishing as an end in itself, we are faced with a situation where those who advocate this position are effectively urging us to cause harm for harms sake. This flies in the face of our normal moral intuitions and drives me to agreeing with Ewing when he says ‘It seems strange that a kind of action which under ordinary conditions is regarded as the most extreme of moral depravity should become a virtue in the case of punishment.’�





Often the retributive response to such an argument is to claim that the ‘harm’ done to the offender is of a ‘different’ kind, supposedly because it is handed out by society to a ‘wrongdoer’ and is not being inflicted upon an innocent person, as the offenders original crime was. This wordplay is interesting and may even serve to convince some but I am not one of them. It seems to me that the argument may hold some weight so far as it asks us to accept that there is a right to harm those who have harmed but to try and argue that it is a different kind of harm is to play with words. What’s more it seems to be at odds with the ‘hard’ retributivist view. If the offender must have the same offence perpetrated against him then it is crucial to such a view that the harm suffered must be the same kind of harm. How can those who advocate retributive punishment argue from here that the harm is different?   For myself I am inclined to think that little distinguishes the actions of the offender and the State.  If anything the greater disgust could well be held for the supposedly ‘civilised’ society that inflicts such harm on a person from the safety of its self created moral ‘high ground’. When we punish the guilty it is my belief that we merely add to the total amount of harm and that is in turn harmful to both society and those individuals who make up that society.





If for a moment we take the Hegelian stance over punishment we could argue that to harm another is to harm oneself and punishment ‘must’ follow on from the ‘crime’.  If one accepts Hegel’s view of the world this goes some way towards explaining the presence of the suffering of those who harm others but in no way offers us an account of why it is that the State should see it as its right to become the executor of this supposedly ‘natural’ justice. If we accept the harming of those who harm as ‘natural’ and inevitable, why do any of us have to plan to become involved in its administration? Surely there would be no need for even considering theories of punishment if the harmer were to be always harmed merely by their own actions. 





In the past the further Hegelian claim that punishment "annuls" the crime has been offered up as justification for retributivist theories, but this argument does not stand up to serious scrutiny. What is done to a person who has murdered is of little consequence to the person who has been murdered. They will remain dead and it is difficult, even impossible I would say to see how any thing we choose to do to the murderer is going to "annul" the death of his victim. Much the same can be said of most if not all crime.  It is quite clear that nothing can restore the situation to that which it was prior to the crime, thus the crime cannot be "annulled". 





A further seemingly valid objection is offered to the retributive view by Ewing when he points out that retribution falls down within its own framework. If for the moment we accept that it is justifiable to punish the guilty because the guilty must be punished, for justice to be done, we are left with a situation where those who seek to punish are in fact ensuring a still further level of injustice. If justice demands that the guilty are punished then it must demand that all of the guilty are punished. If we punish only some of the guilty all we have done is increase the injustice present in the world. The possibility of successfully prosecuting everyone who breaks the law or does wrong is clearly remote. Given this, it seems to me, grossly unfair to only punish some and not all. It would seem fairer to treat all with equal regard for justice by not pursuing any until all could be dealt with.





Time and time again the retributive position returns to one of; those who offend deserve to be punished, and thus punishment is justified, but what actual process of justification lies behind such a belief or is it merely a belief that is held without foundation?





If we look to the roots of retribution we find that it is a theory born of brutal times and it is my contention that it is itself a brutal practice.  Many of those who are "retributivists" are also followers of some deity or another and consider the breaking of holy commandments to be deserving of much punishment because the offender is seen to have defied some god or another. They see punishment as legitimate because it is the way that their God dealt with those who broke the rules in their sacred scriptures. My only suggestion with regards to those of this persuasion is that perhaps they could benefit from an examination of the words of the Christian prophet Jesus when he said with regard to the impending "stoning" of a "wrongdoer",  "let he who is without sin cast the first stone." The rest of us, those who do not accept these ‘teachings’, must choose in some way other than through ‘received wisdom’ whether we think it is morally acceptable to cause harm to others merely because they themselves have caused harm. Perhaps ‘two wrongs do make a right’ but I must say that I do not believe so.





Retributive theorists would seemingly have us believe that it is a basic moral intuition held by most of us that the guilty should be punished. This may well be the truth, but that does not necessarily imply that punishment is justifiable, merely that many of us have such an intuition. In its time slavery was believed to be ‘right’ along with the oppression of women. It strikes me that much we call ‘intuition’ is often little more than the expression of sociological conditioning that we are exposed to from birth. Without realising it we pick up the values of the society within which we live and feel ‘intuitively’ that they are the ‘right’ values to hold. For example those born in homophobic societies are more inclined to intuitively believe homosexuality to be wrong than those born in more enlightened societies. Philosophical analysis gives us the opportunity to reveal these sociological and habitual patterns of behaviour that often turn out to be lacking in rational basis. Once revealed thus, what we often find is that our deeply held ‘intuition’ was little more than a dominant prejudice of the time and place.





Although seemingly unable to be justified retributive theories of punishment are not without all importance or value. The retributive insistence that only the guilty should be punished along with their belief that the punishment should be no harsher than the original crime is at least recognition of some of the rights of man, a recognition that we shall see goes unnoticed by many of the Utilitarian disposition.


�
Deterrence





	Critical analysis of the utilitarian theory of deterrence leads to the realisation that there are certain problematic areas within the theory. Each of these problems will be examined in greater depth within this essay.  The first of these is a problem with the very underlying principle of utilitarianism itself, namely that what we desire most is pleasure and so what is good is that which maximises this pleasure. The second is one of verification and the fact that despite being a principle that has existed for quite some time no satisfactory means of measuring ‘pleasure’ or ‘deterrence’ has been established. A third problem is caused for deterrence as a result of its inability to prevent ‘excessive’ punishment of the individual in the name of effective deterrence. The final problem with deterrence examined in this work will be the contention that it is possible to justify the punishing of the innocent by applying the deterrent principle. Initially and in order that we should be better able to understand the utilitarian perspective on these problems I shall present a brief account of utility.





	Utilitarians offer up a theory of punishment based upon the principals of “deterrence.”  To a Utilitarian, the only criteria necessary for establishing right and wrong is “does it produce pleasure or pain?” If an act produces happiness (pleasure) then it is deemed to be a “good” act and if an act produces unhappiness (pain) then it is deemed to be a “bad” act





	Although utilitarian ideas did exist prior to Jeremy Bentham he is the man largely credited with the beginning of the utilitarian movement. Bentham’s publication ‘An Introduction To The Principles Of Morals And Legislation’ was the first philosophical work to clearly lay down the principle of utility under such a name. It was the belief of Bentham that ‘Nature has placed mankind under the governance of two sovereign masters, pain and pleasure. It is for them alone to point out what we ought to do, as well as to determine what we shall do.’�





	From such a perspective there is no justification in the inflicting of pain upon the “wrongdoer” merely because he did it to another. To a utilitarian all pain is bad and so it follows on that the pain of punishment is also bad. Indeed Bentham said; ‘All punishment is mischief; all punishment is in itself evil’. 





	A further indication of the utilitarian position regarding punishment is illustrated by Austin when he says; ‘A punishment, as a solitary fact is an evil, the pain inflicted on the criminal being added to the mischief of the crime. But considered as part of a system, a punishment is useful or beneficient. By a dozen or score of punishments, thousands of crimes are prevented.’� Here we find expressed the belief that lies behind the supposed utilitarian justification of punishment, namely deterrence. 





Punishment, according to many utilitarians, acts as a deterrent to crime. It supposedly deters the offender who has been punished and it deters potential offenders who have not been punished. It is supposed that those who are punished will be deterred from future crimes by the nature of the punishment. Those others who are deterred are deterred because they do not want to experience the punishment of the offender for themselves. In addition to these claims utilitarians maintain that punishment has an incapacitative effect. Removed from normal social situations as one is when placed in prison, the scope for wrongdoing is reduced.





Before further examination of this principle of deterrence it will be advantageous to first say a little of one of the most significant weaknesses with utilitarianism itself.





	Bentham’s claim that it is pleasure that we desire and pain that we wish to avoid although seemingly coherent at first, can and has come in for a considerable amount of criticism over the years. One of the biggest problems with it is probably best illustrated by the following example. Imagine for one moment that I am a scientist and I have invented a fabulous box that will allow anyone who is in it to experience endless pleasure/happiness. Once inside the darkened box the boxes mechanisms are able to stimulate you in such a way as to create the sensation of endless pleasure. The only catch is that your body must stay in the darkened box for as long as you live. Such a theme was explored in the movie ‘the matrix’. Within the story it was alleged that a perfect illusion had been unacceptable to those experiencing it. If Bentham were right and all we desire is pleasure it would seem likely that we would jump at such a chance. But is he? For myself I wouldn’t entertain such a notion. This I believe gives us good reason to be suspicious of Bentham’s claims with regard to happiness. If he is wrong about this and we do not simply desire pleasure over pain then the deterrent principle of punishment must fail to be justified because it is based upon an erroneous first principle, namely that what we all most desire is pleasure.





	The utilitarian deterrent theory justifies punishment solely in terms of the good consequences produced. This is done because utilitarians believe that pleasure is our desired goal. If they are mistaken in this belief then there seems a serious ground to dismiss the deterrent theory as one without a sound moral basis. If pleasure/happiness is not necessarily the good that utilitarians see it as then any principle designed to improve the amount of happiness should rightly be able to be criticised as maybe of no moral significance in itself.





	There is another considerable problem with utilitarianism in general and the theory of deterrence in particular. This is the problem of verification. Even if we assume that Bentham and the like are correct and that we are all motivated by the desire for pleasure and that it is a sound moral principle for us to seek the maximisation of happiness, how are we to measure such a thing?





	It is one thing to declare that we must base our decisions upon the maximisation of pleasure but if we lack any seriously workable means of establishing levels of pleasure how do we propose to do that. Time and time again with arguments concerning utility we find ourselves drawn into a realm where verification is all but impossible. Although I do not believe that the difficulties of verification should prevent us from examining such a stance as that taken by utilitarians I do think that such a serious lack of verificational ability should prevent us from initiating or maintaining a program of deliberate harming such as is the penal system in this country. If we cannot measure the relevant pleasures and pains how do we know that what we are doing is increasing pleasure or diminishing pain?





	When the problem of verification is applied specifically to deterrence we find ourselves in a deeply problematic area. Very little data exists with regard to this subject and what little there is can be ambiguous at best and misleading at worst.





	It would seem, on the face of it, that we have no basis for claiming that punishment by imprisonment either reforms or deters the criminal. A report by the Panel of the National Research Council in the United States on research on deterrent and incapacitative effects states; ‘The available research on the impact of various treatment strategies both in and out of prison seems to indicate that after controlling for initial selection differences there are generally no statistically significant differences between the subsequent recidivism of offenders, regardless of the form of ‘treatment’. This suggests that neither rehabilitative nor criminogenic effects operate very strongly.’� By criminogenic, the tendency to increase criminality is meant.





	Contrary to this view, in an article published in 1974, Gordon Tullock states in his conclusion, ‘Even granting the fact that most potential criminals have only a rough idea as to the frequency and severity of punishment, multiple regression studies show that increasing the frequency or severity of the punishment does reduce the likelihood that a given crime will be committed.’�





	As can be seen there is considerable difference in the interpretation being placed upon what can best be described as ‘ambiguous’ data. Examination of the little ‘evidence’ that there is leaves us with no clear conclusion either way.





	Most of these figures relate to offenders who have come before the criminal justice system. There are no figures suggesting how effective or otherwise punishment is as a deterrent for those who are either never caught or never offend. The significance of this omission is not to be overlooked as between them this grouping accounts for most of us.





	The next significant problem with justifying punishment on deterrent grounds is that such a justification not only does nothing to reduce excessive punishment but rather calls for it out of supposed necessity. 





	If I am to be deterred from committing a crime, then the fear of punishment must be sufficient to achieve this. If criminals are dealt with lightly then little deterrent effect is generated. On the contrary if we were to execute those who parked illegally, we could well see an end to illegal parking within a week. It is possible for utilitarians to argue that the harm suffered by the offender must be less than the harm that would be caused by not punishing them. Without being drawn into considerations such as no one knows how much harm all this is, we can see that although this may initially appear to save the illegal parker from execution, further examination reveals this to not be the case. Considering that many people die in fires and accidents because emergency vehicles failed to get to them in time as a result of streets being blocked by illegally parked vehicles we can see that the execution of a ‘few’ criminal parkers can be justified. 





Such a level of excessive punishment is surely unacceptable to most of us and is yet another reason why deterrence is not an adequate theory when it comes to the justification of punishment.





	Next to be considered is the even worse possibility that deterrence creates by allowing for the apparently justifiable punishment of the innocent. If it were to be possible to greatly reduce the amount of bad in the world by executing any one particular innocent person the utilitarian theory of deterrence, in its standard form, would offer little if any protection to the innocent.





	Criticisms of this kind have lead to a reformulation of utilitarianism away from Bentham’s form of utility now referred to as ‘act’ utilitarianism and towards a form of utilitarianism which is referred to as ‘rule’ utilitarianism.





	‘Rule’ utilitarianism allows for the creation of and subsequent obedience to, rules that are supposedly based upon the general principle of utility. These rules, such as it is wrong to punish an innocent man, are supposedly reached as a result of the application of the utilitarian general principle. It is argued that although it may sometimes be advantageous from a consequentialist viewpoint to punish the innocent, in general such a thing would more than likely be a bad thing because of the distress that it would generate amongst the innocent. This leads to the formulation of a rule that prevents such actions. The problem here is that if in the particular instance where it would be advantageous to punish the innocent one is going to obey a ‘rule’, rather than reach a decision based upon the calculation of pleasure/pain, surely at that point one has ceased to be a utilitarian and become a believer in ‘rules’.





	Excessive punishment of the guilty, punishment of the innocent and a general inability to determine the levels of pain/pleasure that one is either generating or avoiding seems to make the utilitarian theory of deterrence a very much less than justifiable principle for punishment. Although in my opinion failing to present an adequate justification of punishment deterrence does introduce the possibility of alternatives to punishment. Indeed it must be said that it would be possible to be a utilitarian and hold that punishment was unjustifiable. The lack of meaningful data on this subject means that all possibilities remain potentially viable. For myself I feel that before we can justifiably allow harm to be deliberately inflicted upon others we must at least be sure that it will have the ‘beneficial’ effects we desire.


�
Conclusion





Speaking as a ‘deep ecologist’ I can hardly agree more with Browne. The notion of addressing an apparent harm within the ‘body’ by punishing it, seems absurd to me. Perceiving of us as parts of a whole, as I do, I can see no benefit to punishment at all. If a harm is done to the whole then what is called for is effective action to rectify the situation, but that action is not punishment. Punishment belongs in the ‘dark ages’ of our past when our reason first confused us. Let that same reason now reveal to us the folly of our previous beliefs.





	If we accept the abandonment of blame and punishment then we are left with little need of the ‘condition of control’. We can be free to realise that we are responsible for many things and can begin to take the necessary action to remedy the situation. In the meantime whilst we hold onto this outmoded pattern of behaviour we continue to not only harm the offender but we also harm ourselves as individuals and society as a whole, by which I mean all those sentient being who live upon this planet.





	It is my hope that in this essay I have managed to show that the ‘problem of moral luck’ is such that the only reasonable solution to it involves the abandonment of our practices of blame and punishment. What moral luck reveals to us is that the very principle of punishment is unjustifiable. 





	Under critical analysis retributive justice appears to be revealed as having its roots in no more than an ‘intuition’ which I believe I have showed could just as easily be accounted for by social conditioning. The notion of ‘just desserts’ seems to break down both in principle and in practice.





	On the other hand excessive punishment of the guilty, punishment of the innocent and a general inability to determine the levels of pain/pleasure that one is either generating or avoiding seems to make the utilitarian theory of deterrence a very much less than justifiable principle for punishment.





	


	In the final analysis it would seem to me that societies normal practices of blame and punishment are without adequate justification.
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