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Ex Parte Merryman Counterplan
Position Overview

Is the Supreme Court truly the ultimate arbiter of legal decisions? Fairly or unfairly, the court has risen to a level of supremacy in the legal arena. The judicial review doctrine has become so ingrained in our political culture that the judiciary is assumed to have the final word on all public matters. Some constitutional scholars see this as a problem. The fear is that if the judiciary is always allowed the last comment, it will begin to abuse its authority. Thus, the Ex Parte Merryman counterplan seeks to rectify this imbalance of power and prevent a backslide into judicial tyranny. The counterplan applies to cases which have the Supreme Court overturn a previous decision. The action of the counterplan is to have the President exercise a power of executive review and declare that the Court's original decision violates the inherent constitutional right to privacy. The president uses this justification to refuse to enforce it, effectively solving the entirety of the case. This argument will be particularly potent on this year's topic, because most cases that involve the Supreme Court overturning a previous decision will justify the action on the grounds that the previous decision violates privacy protections implicitly afforded by the constitution itself. Such a concession magnifies the internal link to the net benefit even more - if the court has made a previous decision that violates the constitution, only through the Executive's refusal to be subservient can the United States hope to prevent future instances of a tyrannical judiciary riding roughshod over our country's most sacred document.  

Background Information 

The idea that the president has the power to refuse to enforce Supreme Court decisions is not a new one. In fact, the question of executive autonomy with regards to the interpretation of federal issues arose over a century ago, in the months before the country was swept up in the brushfire of the Civil War. Professor Michael Paulsen, a modern day advocate of the power of independent executive interpretation, describes the scene: 

It was the spring of 1861. In response to Lincoln's election, several southern states had already seceded. Secessionist activity was rampant in several other states, including the border state of Maryland, which had voted for Kentucky's Breckenridge in the presidential election and had a large secessionist minority. The capital city, Washington D.C., was practically surrounded by confederate sympathy. President-elect Lincoln had had to sneak through Baltimore on a late-night train to Washington in late February - in his own words, "like a thief in the night" - for his inauguration in March. On April 19, a Massachusetts regiment, bound for Washington to protect the endangered capital, marched through Baltimore from one railway station to another (there being no railway line through Baltimore), spurring a mob riot and the subsequent destruction of crucial railroad bridges to the east of the city to prevent the passage through Baltimore and on to Washington of more Union troops. Responding to this increasing secessionist violence in Maryland, Lincoln suspended the privilege of the writ of habeas corpus in an unpublicized order to Commanding General Winfield Scott on April 27, 1861... The order authorized Scott to suspend the writ for the "public safety" "if at any point on or in the vicinity of any military line, which is now or which shall be used between the City of Philadelphia and the City of Washington," Scott encountered resistance rendering it necessary to do so. Army officers began arresting a large number of suspected secessionists and imprisoning them in Fort McHenry, Baltimore. One of those arrested - almost a month later, on May 25, 1861 - was John Merryman, a prominent farmer and state legislator, and a lieutenant in a secessionist cavalry unit that had burned bridges and ripped down telegraph wires. Merryman's lawyer petitioned directly to Chief Justice Roger Taney, the author of the Dred Scott decision, for a writ of habeas corpus. On May 26, Taney issued a writ directed to the commanding officer at Fort McHenry, General George Cadwalader, returnable the next day. The General (appearing through a subordinate) declined to produce Merryman, citing Lincoln's order and requesting a postponement until he could receive further instructions from the President, a reasonable request under the circumstances... Was Lincoln entitled to stick to his guns once Chief Justice Taney had made his ruling? Or was he required either to comply or to seek review and reversal by the full Supreme Court - the same southern-dominated Taney Court that had decided Dred Scott?  

Lincoln did indeed "stick to his guns," refusing to enforce an edict handed down by the Chief Justice of the highest court in the country. In a major speech delivered to the Congress on Independence Day in 1861, Lincoln defended his actions, saying: 

The legality and propriety of what has been done under it, are questioned; and the attention of the country has been called to the proposition that one who is sworn to "take care that the laws be faithfully executed," should not himself violate them.  

In effect, Lincoln was asserting an inherent right of executive review of court decisions, akin to the more common process of judicial review of congressional legislation. Thus, the Merryman power was born. Lincoln's argument that the president's responsibilities outlined in the 'Take Care' clause of the Constitution prevent him from enforcing an unconstitutional policy is a compelling one, but has nevertheless fallen out of practice. In modern times, for whatever reason, presidents have been hesitant to directly countermand an order from the Supreme Court, giving the justices a carte blanche with regard to all matters constitutional. The affirmative plan is just one more example of the Supreme Court claiming that it is the only legitimate authority on issues of constitutionality, even when it is in the process of rectifying a previous constitutional error. Only through the action of the counterplan can the Executive Branch hope to protect the country from impending judicial imperialism.   
Competition  

The counterplan competes via net benefits which are disadvantages to the plan but not the counterplan. For one, any disadvantage to Court action is a net benefit because any permutation would still link to it. As for judicial tyranny, the evidence is very clear - only through independent, autonomous executive rejection of court edicts can we hope to restore some of the balance of power among all three coordinate branches of government. Any permutation made by the affirmative would also require the Supreme Court to try and overturn the initial decision itself. Far from independent, autonomous interpretation, the permutation is merely executive compliance with a new court decision. This is because the action taken by the affirmative plan is essentially an order to the president to cease and desist from enforcing the initial decision. As long as the negative is able to win that the permutation no longer has the president reject an old court decision, but rather enforce a new one, they will never lose to the permutation.  
Net Benefits  

The primary net benefit to the counterplan is the judicial tyranny argument1. As explained earlier, many scholars fear that the modern judiciary has amassed too much power. The worry is that by allowing the Supreme Court to provide the last statement concerning the legality of federal law, our country is making the executive and legislative branches subordinate to the judiciary. Signs of this phenomenon are already beginning to appear. The Supreme Court in INS v. Chadha invalidated the legislative veto procedure, a system deemed critical to the day to day execution of federal regulation by both Congress and the President. The justices also voided the Line Item Veto Act of 1996 in Clinton v. City of New York, effectively preventing both other branches from instituting a procedure they themselves at one time deemed constitutional. It seems clear that without the other branches looking over the shoulder of the judiciary, abuse is inevitable. Unless action is taken now, Americans will soon awaken to the stark reality of a world where they have forfeited all real power in the government to a handful of unelected elites. The only hope for escape from this desperation is for the President of the United States to step forward and refuse to be ordered around by a coordinate branch of the government - the only hope is the counterplan.  
Closing Comments  

This particular argument isn't too complicated. It's basically a standard agent counterplan, and as a consequence it's pretty easily defendable at the theoretical level. I would advise anyone who is interested in running this argument to look closely at the separation of powers answers, because that particular turn is what will intuitively make sense to a lot of debaters who haven't heard of the counterplan before. Other than that, you'll probably have an edge on most of the teams you face with this argument since it is more obscure than the other counterplans in this file. Beware - this leverage will quickly turn into a handicap if you are unable to articulate the argument in a manner acceptable to the judge. That is a big part of the reason that I've provided all of the previous background information. I firmly believe that regardless of what happens on the flow, if you understand where the Merryman power comes from and how it can be used to thwart judicial mischief, you will sound more intelligent win more of your rounds. That is my advice with regards to the Ex Parte Merryman counterplan. Good Luck! 
Possible Strategies
The judicial tyranny internal net benefit allows you to access all of the federalism impacts. The Burgess and Gagnon evidence is pretty good—combine it with a ‘federalism is modeled worldwide’ card if they challenge the internal link. Possibilities here include democracy, demo promo, worldwide modeling (specific Indo/Pak, Africa scenarios, among others). The counterplan also has the generic judicial tyranny net benefit—if you’re pressed for time, just read the first card in the shell and blow it up with new impact scenarios in the block. Letting the Supreme Court do all this stuff also infringes on rights and democracy—another net benefit you can blow up in the block. The counterplan does NOT jive with politics—if the president does it, he’ll get credit no matter what, so it’s probably not a great idea to run politics. Although this counterplan’s internal net benefit is basically federalism, reading some links to them might also be good (i.e. not only do we save federalism, you violate it). Put those in the 1NC in the appropriate spot if desired. All disads to Supreme Court action are net benefits to the CP. Crush their answers in the block—there’s plenty of time for new impact scenarios and the counterplan solves all of their case. Keep those permutation blocks handy and losses should be few and far between.
Things to note
This counterplan is not a PIC, nor does it fiat a test case. It only fiats one actor, and it specifies that actor (getting you out of A-Spec). The only theoretical objections you should face are on the disposition of the CP—conditionality, dispo, etc. The SoP turns make intuitive sense, but the counterplan doesn’t violate SoP—there’s some good Paulsen evidence on how executive review is key to SoP, and also that counterplan is just returning the executive’s power to him, power that had been stolen by the Supreme Court. And it’s constitutional—just because the Merryman power hasn’t been used much doesn’t mean that it’s not legal to use it, and that’s just another link to the net benefit 
Additional Research

Some terminal impacts to judicial tyranny would be nice, but I don’t think they exist…
1NC SHELL
Text: The President of the United States will exercise the power of executive review over the previous ruling of the Supreme Court in ____________ (insert name of case overturned by the affirmative plan). The President will determine that the aforementioned decision contains irreconcilable constitutional defects and will suspend all current and future enforcement of the decision as per the circumstances surrounding Ex Parte Merryman. We reserve the right to clarify.

Observation One – Not Topical

The 1AC collapses affirmative ground to only the plan text. Anything else is negative ground.

Observation Two – Competition

The counterplan solves the case impacts, prevents judicial tyranny, and avoids all of our disadvantages to judicial action

Observation Three – Solvency
1) Solves the case – all affirmative advantages stem off of the Supreme Court repealing a previous decision so that it is no longer legally binding. The counterplan has the president refuse to enforce that same decision, which has the same effect as reversing it. In order to win a solvency deficit, the affirmative must prove why reversing the decision is uniquely better than not enforcing it.

2) If the President Refuses to Enforce a Judgement, it is in Effect Erased from the Law 

Goldstein (Joel K., Prof. Of Law, St. Louis Univ., The Presidency and the Rule of Law: Some 
Preliminary Explorations, 43 St. Louis L.J. 791, Summer) 1999 

  The Constitution creates three part government. But the work of the 

judiciary, deciding cases, is not self-executing. Judgments need enforcement, 

yet courts cannot provide it. As Hamilton argued, the judiciary has "neither 

FORCE nor WILL but merely judgment; and must ultimately depend upon the aid of 

the executive arm even for the efficacy of its judgments." 
Observation Four – Net Benefits
1) Allowing the Supreme Court to be the Ultimate Arbiter of Constitutionality Causes Judicial Tyranny 

Goldstein (Joel K., Prof. Of Law, St. Louis Univ., The Presidency and the Rule of Law: Some 
Preliminary Explorations, 43 St. Louis L.J. 791, Summer) 1999 
Presidents have long resisted the proposition that the judiciary is the supreme 

constitutional interpreter. Thomas Jefferson wrote Abigail Adams that "nothing 

in the Constitution has given [judges] a right to decide for the Executive, more 

than to the Executive to decide for them." n232 Andrew Jackson opined that "it 

is as much the duty of the House of Representatives, of the Senate, and of the 

President to decide upon the constitutionality of any law or resolution which 

may be presented to them for passage or approval as it is of the supreme judges 

when it may be brought before them for judicial decision." "The opinion of the 

judges has no more authority over Congress than the opinion of Congress has over 

the judges, and on that point the President is independent of both." n233 In his 

first inaugural address, Abraham Lincoln stated that if government policy on 

"vital questions affecting the whole people is to be irrevocably fixed by 

decisions of the Supreme Court ...the people will have ceased to be their own 

rulers...." n234 

2) Supremacy of the Judiciary Destroys Federalism
Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous 
Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

  The spectre of a cadre of unelected, unaccountable judges becoming the 

effective lawgivers by virtue of their supreme interpretive power was a leading 

argument of the Anti-Federalist writer Brutus in New York n93 -- an argument to 

which Hamilton was likely responding in The Federalist No. 78. n94 Brutus made 

much the same argument for judicial review as Hamilton  [*246]  and Marshall 

later would make, but he did not view the prospect with such equanimity. This is 

because Brutus (wrongly, as Hamilton would argue) equated judicial review with 

judicial supremacy. Because Article III "vests the judicial with a power to 

resolve all questions that may arise" under the Constitution and laws, Brutus 

wrote, n95 "[t]he real effect of this system of government, will . . . be 

brought home to the feelings of the people, through the medium of the judicial 

power." n96 The courts, "placed in a situation altogether unprecedented in a 

free country," n97 would acquire a practical omnipotence: 

  The opinions of the supreme court . . . will have the force of law; because 

there is no power provided in the constitution, that can correct their errors, 

or control their adjudications. From this court there is no appeal. . . . [T]he 

legislature themselves, cannot set aside a judgment of this court, because they 

[the courts] are authorised by the constitution to decide in the last resort. 
The judicial power would, because uncheckable, result in "an entire subversion 

of the legislative, executive and judicial powers of the individual states." n99 

<Read more links as to why plan destroys federalism, then/or> 

3) Federalism is key to worldwide democracy
Burgess and Gagnon (Michael and Alain-G. Comparative Federalism and Federation: Competing Traditions and Future Directions) 1993
   In this chapter several avenues are explored. Federalism is examined 

as a conflict-solving mechanism or, in other words, as a shield for minority 

groups that would otherwise feel threatened. Federalism is also seen as an 

expression of democratic practices encouraging innovation in policy preferences 

and political choices at the territorial level. This chapter highlights the many 

contributions federalism has made in the areas of representation and innovation, 

suggesting that it has the propensity to ameliorate living conditions, provide additional
opportunities for access to the system, and create favourable conditions for the 

initiation of new programmes to meet people’s needs.

   Following a brief discussion of the concept of federalism, the next sections of this

chapter will focus on the themes of conflict management, protection of minorities 

and social engineering, the issue of representation and the politics of innovation. In 

my view, these four elements constitute the main tenets around which federalism is 

capable of making a strong contribution to humankind, and to the furthering of 

democracy and democratic traditions

4. Democracy is key to stop many scenarios for worldwide war and WMD use
(Insert Carnegie Commission 1995)


2NC Overview
At the dawn of the 21st century, it’s become quite clear that the Supreme Court has risen to a level of unprecedented supremacy in the legal arena. Fairly or unfairly, it has cast itself as the ultimate arbiter of all things constitutional. The affirmative plan is just one more example of the Supreme Court claiming that it is the only legitimate authority on the Constitution, even as it goes through the process of rectifying a previous error. If granted, this authority would lead to the ultimate destruction of democracy and all of the values we hold dear, and would transform the United States into a tyranny, ruled by the unelected elites of the Supreme Court. The counterplan, by using the Executive Branch to check the power of the judiciary, is our nation’s only hope of avoiding this disastrous fate. There are two major reasons you vote for the counterplan.
1) Solves all of case—The 1NC Goldstein solvency evidence indicates that using the power of executive review and refusing to enforce a court edict is functionally exactly the same as repealing it. In addition, they still have to prove that reversing the decision is uniquely better than not enforcing it in order for them to win any kind of solvency deficit.

2) Flips back the case—the 1NC Goldstein evidence indicates that should the judiciary succeed in asserting their position as the ultimate arbiter of constitutionality, the people will lose all of their autonomy and their free will
And, our net benefits will outweigh their case for two reasons:

1) Magnitude—not doing the counterplan not only strips every American of their autonomy (turning back their rights-based advantages), it will destroy federalism—that’s the 1NC Paulsen evidence. A collapse in federalism leads to multiple scenarios for WMD use – that’s the Carnegie Commission evidence, outweighing their case.

2) Timeframe—our terminal impact of WMD use and extinction happens much faster than their terminal case impact. 
Finally, please note that the counterplan is the only way to solve judicial tyranny—anything other than completely autonomous executive rejection will ultimately lead back to judicial tyranny and undermine democracy
Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Merryman 

Power And The Dilemma of Autonomous Executive Branch Interpretation, 15 Cardozo L. Rev. 

81, October) 1993 

Lincoln's words upon becoming President in his First Inaugural strike the same

theme even more strongly: The candid citizen must confess that if the policy of 

the government, upon vital questions, affecting the whole people, is to be irrevocably

fixed by decisions of the Supreme Court, ... the people will have ceased to be their 

own rulers, having, to that extent, practically resigned their government, into the hands 

of that eminent tribunal. n18 

Not only does a judicial decision not bind the executive and the legislature in 

making subsequent policy, Lincoln argued, but the contrary suggestion, that the 

political branches must acquiesce in Supreme Court judgments as supplying the 

rule governing all their actions, is inconsistent with democratic 

self-government: "the people will have ceased to be their own rulers, having to 

that extent practically resigned their Government" to the judiciary. Lincoln was 

thus a vigorous advocate of what we today would call "nonacquiescence."  

Extensions: Judicial Tyranny NB
Unchecked Judicial Supremacy Causes Judicial Tyranny 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

   Nevertheless, some find it intuitively appealing to vest superiority -- and 

thus practical governmental supremacy -- in the branch possessing the fewest 

actual powers with which to govern. Casting Marbury and coordinacy to the wind 

altogether, the pure policy argument often advanced is that it is best to vest 

supremacy in the "least dangerous" branch. To the extent that interpretive 

supremacy is vested anywhere, however, the body granted such supremacy is the 

most to be feared for its tyranny. To grant interpretive supremacy to the 

courts, unchecked by the other branches of government, is to make the judiciary 

the most dangerous branch. 

Merryman Power Key to Prevent Judicial Tyranny 

Lawson & Moore (Gary, Prof., N.U. School of Law; and Christopher D., Assoc. Prof., N.U., The 

Executive Power of Constitutional Interpretation, 81 Iowa L. Rev. 1267, July) 1996 

Second, as Professor Michael Stokes Paulsen has strongly emphasized in his 

recent defense of presidential power to review court judgments, n263 President 

Lincoln's assertion of the power to refuse to enforce judgments in the Merryman 

case shows that the power has long been understood to lurk in the background. 

Hamilton seems also to have anticipated the power in The Federalist when he 

remarked that the federal judiciary should not be viewed as threatening because, 

inter alia, it "must ultimately depend upon the aid of the executive arm even 

for the efficacy of its judgments" n264 --although this statement is admittedly 

too cryptic to count for   [*1323]   very much. The fact that we have not seen 

more instances of presidential review of judgments is not decisive, even if one 

agrees that the power of presidential review implies a duty to exercise it. 

Presidents may simply have failed to recognize the nondiscretionary nature of 

their nonenforcement power--just as they have consistently failed to recognize 

the nondiscretionary nature of their obligation to veto legislation they regard 

as unconstitutional.  

A Weak Executive that Blindly Follows Court Judgments Concentrates Too 

Much Power in the Judiciary 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

   By far, the greater problem today is not the too-forceful exercise of 

presidential power to interpret law, but the too-feeble acquiescence of the 

executive branch in the courts' assertion of dominant interpretive power. 

Although critics may fear constitutionally coordinate executive branch power to 

interpret law on the grounds that it accumulates too much effective governing 

power in a single set of hands, that same critique is more appropriately 

directed at any model of interpretation that assigns actual supremacy to a 

single branch. 
Executive Refusal to Enforce Unconstitutional Court Decisions is Required 

to Prevent Judicial Tyranny 

Goldstein (Joel K., Prof. Of Law, St. Louis Univ., The Presidency and the Rule of Law: Some  

Preliminary Explorations, 43 St. Louis L.J. 791, Summer) 1999 

Nothing in the Constitution has given them [the judiciary] a right to decide for 

the Executive, more than to the Executive to decide for them. Both magistracies 

are equally independent in the sphere of action assigned to them. The judges, 

believing the law constitutional, had a right to pass a sentence of fine and 

imprisonment, because that power was placed in their hands by the Constitution. 

But the Executive, believing the law unconstitutional, were bound to remit the 

execution of it; because that power had been confided to them by the 

Constitution. That instrument meant that its coordinate branches should be 

checks on each other. But the opinion which gives to the judges the right to 

decide what laws are constitutional, and what are not, not only for themselves 

in their own sphere of action, but for the Legislature and Executive also, in 

their spheres, would make the judiciary a despotic branch. n265 

Allowing One Branch Interpretive Supremacy Allows that Branch to Become 

Tyrannical and Omnipotent - Independent Executive Review of Court 

Decisions Is Necessary to Stop It 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

In short, Marshall's argument is that the whole idea of a written 

constitution setting forth distinct branches with limited powers is inconsistent 

with granting one branch interpretive supremacy -- the power to judge the scope 

of its own powers as well as those of the others. The power to interpret, 

Marshall recognized, was, as Bishop Hoadley had said nearly a century before, 

the power to be the real lawgiver. n90 To hold that one branch's interpretation 

controls another is to bestow a "practical and real omnipotence" on the 

controlling branch. Such omnipotence was, for Marshall -- and, as we shall see, 

for other leading and influential thinkers in the founding generation -- 

inconsistent with the idea of separation of powers and thus anathema. The 

structure of the Constitution, and the political theory of written constitutions 

generally, compelled the conclusion that the courts were not bound by the 

constitutional judgments of Congress. It follows, though, by the same reasoning, that to grant  

the courts interpretive supremacy would be to give them a "practical and real omnipotence." 

The logic of Marshall's structural argument equally supports the conclusion that 

the executive is not bound, within its sphere, by the interpretations of 

Congress or of the courts. If the idea of a written constitution necessarily 

implies enforceable limitations on the organs of governmental power thereby 

constituted, it surely implies limitations on   [*245]   the courts as well as 

on Congress and the President. As Marshall wrote later in the opinion, "the 

framers of the constitution contemplated that instrument as a rule for the 

government of courts, as well as of the legislature." n91 Marbury's sword cuts 

against any branch having exclusive or predominant interpretive power.  

An Absence of Independend Executive Review Causes Judicial Supremacy 

Which Destroys Coordinacy and Causes Judicial Tyranny 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

Taken seriously, then, any principle that would justify the finality-of-judgments exception  

inevitably swallows the coordinacy-of-the-branches rule of Marbury and The Federalist.  

In principle, the choice is not between completely co-equal executive branch interpretive 

authority and "partially co-equal" authority, but between co-equal authority and 

complete judicial supremacy. Taken seriously, the contra-Merryman Power 

supremacy-of-judgments premise yields complete judicial supremacy, which 

contradicts the postulate of coordinacy and the established theorem of judicial 

review. The indirect proof thus establishes that the supremacy-of-judgments 

premise is wrong, and affirms its negation: complete interpretive coordinacy and 

co-equal executive review (including the Merryman Power). Thus, if the case 

against completely coordinate executive review proves anything, it proves too 

much: it proves that Brutus was right; it proves that we are, in principle, 

governed by a judicial aristocracy, with complete constitutional authority to 

decree what it will. It proves that the judiciary is Jefferson's "despotic 

branch." 

Executive Review is Key to Check Judicial Usurpation of Power 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

The conclusion that the executive may "review" the judiciary is a sound 

inference from the mutual-checking arrangement of the Constitution generally 

(defended by both Madison and Hamilton). It also follows from Hamilton's 

statement that the judiciary must depend upon the executive for enforcement of 

judgments. Indeed, it is hard to reconcile this passage with the absence of 

executive review. If the judiciary could, in effect, instruct the executive as 

to how to enforce the law, and the executive were bound to enforce judgments no 

matter how clearly they violated the Constitution, then the judiciary would not 

be weak (as Hamilton claimed), but very, very powerful. Its judgments, including 

its assertions of jurisdiction, n130 would be beyond any check. (The judges 

might be subject to impeachment, but the judgments would still stand.) The "real 

effect of this system" would, as Brutus asserted, be "brought home to the 

feelings of the people, through the medium of the judicial power." n131 Judges 

would not only exercise independent judgment, "but by officers subordinate to 

them . . . execute all their decisions." n132 In short, if there is not some 

last resort check by some branch on judgments rendered by the judiciary in 

particular cases, then Brutus was right.  

Extensions: Federalism NB
Giving the Supreme Court the Final Say Allows it to Control The Other 

Branches of the Federal Government, Collapsing the Separation of Powers 

Doctrine and Destroying Federalism 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Merryman 

Power And The Dilemma of Autonomous Executive Branch Interpretation, 15 Cardozo L. Rev. 

81, October) 1993 

If, on the other hand, the judiciary has the final say in matters of legal 

interpretation, all of these disputed issues become matters of judicial control. 

Indeed, the Supreme Court even has final power to decide that a lawsuit 

challenging the propriety of grounds on which vetoes or pardons are issued poses 

a justiciable controversy, to decide the merits of the controversy, and to grant 

appropriate relief. Relief might entail an injunction directed to the President 

restraining him from making certain use of the pardon power, a declaration that 

a vetoed bill has become a law, or merely an order "vacating" the President's 

pardon or veto and "remanding" for further action sans the forbidden 

constitutional declaration. n84 It is all up to the courts. Executive 

interpretive autonomy is a gift from the courts. What the Court giveth the Court 

can always taketh away.  

 For some, that already would be enough to support the conclusion that 

Jefferson's fears had been realized - that the power to control the judgments of 

other branches "would make the judiciary a despotic branch." n85 But that is not 

all: if the judiciary has final power of legal interpretation, it can eviscerate 

all the powers of the Presidency (or of Congress, or of the states) if it were 

inclined to do so. Thus, if the argument for the finality of judicial decrees 

proves anything, it also proves too much: it supports an essentially unlimited 

conception of judicial supremacy. And the prevailing consensus is not 

comfortable with admitting this, either.  
2NC Rights/Liberty Net Benefit
1) Executive Review Key to Protect Individual Liberties  

Lawson & Moore (Gary, Prof., N.U. School of Law; and Christopher D., Assoc. Prof., N.U., The 

Executive 

Power of Constitutional Interpretation, 81 Iowa L. Rev. 1267, July) 1996 

    Many of these criticisms of departmentalism, however, can also be raised 

against a system of separation of powers. Dividing power across jurisdictions 

and among institutions is a recipe for uncertainty and conflict. One cannot be 

sure that a bill that passes one house will pass another, that a bill that 

passes Congress will be signed by the President, that legislation once enacted 

will be enforced in a particular or predictable way, or that enacted and 

enforced legislation will be interpreted and applied by the courts in a 

particular or predictable way. Moreover, the division of powers is consciously 

designed to place the government in an ongoing state of tension, with each 

institution in a constant struggle with the others for power and prestige; such 

is the clear message of Madison's brilliant essay on governmental structure in 

The Federalist. n287 All of this chaos and conflict was deliberately left to us 

by the founders because they deemed it necessary to preserve liberty.  

Departmentalism is simply one aspect of the separation of powers. The power 

to interpret and apply the Constitution is a great and awesome power--just as is 

the power to govern through legislation. The same considerations that made the 

founding generation leery, and that ought to make the present generation leery, 

of placing all legislative powers in the hands of one institution also counsel 

in favor of dividing the power of interpretation among many different actors, 

with no one holding absolute   [*1330]   sway over the others. n288 If the 

result is some chaos and conflict, that, along with eternal vigilance, is the 

price of liberty.  

The framers may have been wrong (although we do not think so) about the 

virtues of a system of separated and divided powers. But it is the system that 

they created. When viewed through the lens of this system, a power of 

independent presidential review does not seem so strange or threatening.   

Extensions: Rights/Liberty NB
Executive Review of Judicial Decisions is Necessary to Protect the Rights of Individuals & Minorities and to Check Majoritarian Tyranny 

Goldstein (Joel K., Prof. Of Law, St. Louis Univ., The Presidency and the Rule of Law: Some  

Preliminary Explorations, 43 St. Louis L.J. 791, Summer) 1999 

Third, enhanced executive review may foster certain structural purposes of 

government. Two examples may be instructive. By design, our system is 

constructed to make difficult the execution of majority will to help promote 

consensus and to protect minorities. Various institutions reflect this design - 

a bicameral legislative subject to presidential veto, super majority 

requirements for certain actions and judicial review, to name a few prominent 

examples. Allowing a President, on constitutional grounds, to veto a bill, elect 

not to prosecute an accused, or pardon a convict is consistent with, indeed are 

examples of, that vision. Some executive interpretive autonomy under the Take 

Care Clause may further that objective as may some freedom to depart from 

judicial doctrine. 
Allowing the Supreme Court to have the Final Word in the Interpretation of 

Law Collapses the Principle of Coordinacy which is Necessary to Protect 

Individual Liberty  

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

Moreover, as a consequence of our constitutional system of separation of 

powers, the executive's power to interpret the law may, and should, be exercised 

independently of the interpretations of other branches, including those of the 

federal courts. The Supreme Court's interpretations of treaties, federal 

statutes, or the Constitution do not bind the President any more than the 

President's or Congress's interpretations bind the courts. Rather, the President 

possesses the power of full "legal review" of the actions of the other branches 

-- the full power to review the lawfulness or correctness of their legal 

interpretations of the Constitution, of federal statutes, and of treaties -- in 

any matter that falls within the sphere of his governing powers as President. He 

may decline to execute acts of Congress   [*222]   on constitutional grounds, 

even if it is those grounds have been rejected by the courts. In executing a 

statute he determines is constitutionally valid, he may use his own 

interpretation of the statute, even if it is contrary to the interpretation 

placed on it by the courts. And he may exercise such powers of legal review even 

in the specific case where courts have ruled against his position; that is, he 

may refuse to execute (or, where directed specifically to him, refuse to obey) 

judicial decrees that he concludes are contrary to law. 

 The power of the President to interpret the law, including the Constitution, 

independently of the other branches' interpretations, is but one specific 

consequence of a broader theory. The general premise underlying the theory -- a 

premise I believe shared by the framers -- is one of separate, coordinate 

branches and division and distribution of powers among those branches. The 

framers believed that liberty is best preserved where governmental power is 

diffused, its exercise requiring (as a general rule) joint action by 

institutions with competing interests and responding to different political 

constituencies. n15 The theory that flows from this premise is that the power to 

interpret the law, including the Constitution, is like any other power too 

important to vest in a single set of hands. As a matter of first principles of 

constitutional structure and the political theory underlying that structure, we 

should be strongly disinclined to find the meta-power to interpret the 

Constitution (and federal laws and treaties) centralized in a single institution 

(like the Supreme Court). Rather, the presumption should be that the power "to 

say what the law is" is not authoritatively vested in a single body with final, 

unreviewable authority to decide all issues for all time. Rather, consistent 

with the ideas of separation-of-powers and federalism, that power is divided and 

distributed among all three branches of the national government, among multiple 

actors within each branch, and between federal and state levels of government, 

with no actor literally bound by the views of any of the others.  
2NC A/T: Permutations
The permutation has no hope.

1) Extend the Paulsen 93 evidence from the overview—anything other than autonomous executive action will lead to judicial tyranny.

2) It’s not net beneficial—the court action still leads to all of the disads to court action that we read in the 1NC

3) The permutation destroys separation of powers

A. The Permutation Undercuts Executive Autonomy in Interpretation which is Key to Uphold the Separation of Powers Doctrine 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Merryman 

Power And The Dilemma of Autonomous Executive Branch Interpretation, 15 Cardozo L. Rev. 

81, October) 1993 

    The premise underlying autonomous executive branch interpretation is the 

coordinacy of the three branches of the federal government - a premise based on 

no less an authority than James Madison and The Federalist No. 49:   [*85]    

The people are the only legitimate fountain of power, and it is from them that 

the constitutional charter, under which the several branches of government hold 

their power, is derived .... The several departments being perfectly co-ordinate 

by the terms of their common commission, neither of them, it is evident, can 

pretend to an exclusive or superior right of settling the boundaries between 

their respective powers. n7 

 The premise of coordinacy, as articulated by Madison, implies that no branch has 

final interpretive authority, but that each branch has interpretive authority 

within the sphere of its other constitutional powers; the resolution of disputed 

points depends on the pull-and-tug of the different branches, just as the 

Constitution's separation of powers in other respects works to preserve a system 

of checks and balances. The coordinacy principle thus implies that the executive 

branch - that is, the Presidency n8 - has completely independent interpretive 

authority within the sphere of its powers.  

B. <Insert your favorite SoP impact here>

Extensions: A/T Permutation
The Permutation Has the President Enforce a New Decision - The Plan - 

Instead of Independently Allowing the President to Reject an Old, 

Unconstitutional Decision; This Makes Judicial Judgements Appear 

Absolutely Binding, Which Triggers Judicial Tyranny 

Lawson & Moore (Gary, Prof., N.U. School of Law; and Christopher D., Assoc. Prof., N.U., The 

Executive Power of Constitutional Interpretation, 81 Iowa L. Rev. 1267, July) 1996 

    Fourth, as Professor Paulsen has argued in perhaps his most intriguing 

contribution to this debate, n267 the ultimate consequences of an absolute 

presidential duty to obey court judgments seem unthinkable. Suppose, for 

example, that a case is brought challenging an exercise of the President's veto 

power, and the Supreme Court affirms a permanent injunction against any further 

use of the veto (perhaps with a permanent injunction against ever seeking 

reconsideration of the Court's decision). Is the President truly bound by that 

judgment? Would Congress be bound by a judgment issuing a permanent injunction 

against any further exercises of the lawmaking power? If judgments are truly and 

absolutely binding, then the federal courts, through the issuance of judgments, 

can take command of all aspects of the government. n268 It seems unlikely that 

the Constitution creates an unelected Supreme Court which is bound by nothing 

but its conscience. 

The President Must Act As a Supreme Court Justice in Reviewing Court 

Decisions - He Must Have the Ability to Reject Court Decisions Just as 

Justices Would 

Strauss (David A., Prof. Of Law, Univ. Of Chicago, Presidential Interpretation of the 

Constitution,  

15 Cardozo L. Rev. 113, October) 1993 

    If neither of the polar positions is correct, which intermediate position 

seems most plausible? As a first approximation, consider the following 

alternative to the polar views: in interpreting the Constitution, the executive 

branch is to act, not fully autonomously, and not like a lower court, but rather 

like the Supreme Court itself. An executive branch official interpreting the 

Constitution should approach the problem by asking how she would decide if she 

were a Supreme Court Justice. Simply ignoring Supreme Court decisions in the 

area, and beginning from scratch - a course that some versions of the executive 

autonomy view suggest is acceptable and even mandatory - is not the right 

approach, because an executive branch decision to disregard a Supreme Court 

precedent is comparable to the Court's deciding to overrule its own precedent. 

It certainly should not be done lightly,   [*128]   especially when the 

precedent is recent. But it is also not out of the question, in the way that the 

other polar view, treating the executive branch as comparable to a lower court, 

would suggest. 
President Must Have the Authority to Disobey Court Edicts In order to 

Defend Against Encroachment  

Goldstein (Joel K., Prof. Of Law, St. Louis Univ., The Presidency and the Rule of Law: Some  

Preliminary Explorations, 43 St. Louis L.J. 791, Summer) 1999 

But if pushed to decide whether, in a fantasy world, the President must honor 

the Court's outrageous order to forego basic Article II powers or thumb his nose 

at the Court, I think it clear that he must defy the order (without necessarily 

touching his thumb to his nose). At some point the structural considerations 

that require the President to prop up the judiciary by giving bite to its bark 

give way to the Executive's own need to defend its own ground.  
Anything Less than Totally Autonomous Executive Interpretation Destroys 

Checks & Balances And Causes Judicial Tyranny 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Merryman 

Power And The Dilemma of Autonomous Executive Branch Interpretation, 15 Cardozo L. Rev. 

81, October) 1993 

Lincoln left it to Attorney General Bates to develop the broader argument 

for the Merryman power. Bates's opinion, dated July 5, 1861 (the day after 

Lincoln's address), developed the argument from the Madisonian premise of the 

coordinacy of the branches. The American people, Bates wrote, were "actuated by 

a special dread of the unity of power" and hence deliberately adopted a system 

in which no one branch has "sovereignty." n51 Sovereignty resides in the people, 

not in any organ of government. Accordingly, the American people adopted a 

system that divides and distributes power among several agencies in order to 

furnish "checks and balances" against concentration and abuse of power.  

These departments are co-ordinate and coequal - that is, neither being 

sovereign, each is independent in its sphere, and not subordinate to the others, 

either of them or both of them together.... If we allow one of the three to 

determine the extent of its own powers, and also the extent of the powers of the 

other two, that one can control the whole government, and has in fact achieved 

the sovereignty. 

Our fathers, having divided the government into coordinate departments, did 

not even try (and if they had tried would probably have failed) to create an 

arbiter among them to adjudge their conflicts and keep them within their 

respective bounds. They were left ... each independent and free, to act out its 

own granted powers, without any ordained or legal superior possessing the power 

to revise and reverse its action. And this with the hope that the three 

departments, mutually coequal and independent, would keep each other within 

their proper spheres by their mutual antagonism - that is, by the system of 

checks and balances, to which our fathers were driven at the beginning by their 

fear of the unity of power. n53 
Any Risk that the Permutation Causes Executive Subordination to the 

Judiciary Makes the Permutation Unconstitutional and an Unacceptable 

Risk to Judicial  

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Merryman 

Power And The Dilemma of Autonomous Executive Branch Interpretation, 15 Cardozo L. Rev. 

81, October) 1993 

The conclusion of Bates's opinion is practically identical to Madison's language: the  

three coequal branches were left "independent and free, to act out their own granted  

powers, without any ordained or legal superior possessing the power to revise and reverse  

their actions" in the hope that they "would keep each other within their proper 

spheres by their mutual antagonism ...." n60 

    Bates derived from these Madisonian premises the conclusion that the 

Executive cannot be made subordinate in the exercise of his powers to the 

judgments and orders of the judiciary:  

 If it be true, as I have assumed, that the President and the judiciary are 

co-ordinate departments of government, and the one not subordinate to the other, 

I do not understand how it can be legally possible for a judge to issue a 

command to the President to come before him ad subjiciendum - that is, to submit 

implicitly to his judgment - and, in case of disobedience, treat him as a 

criminal, in contempt of a superior authority, and punish him as for a 

misdemeanor, by fine and imprisonment. n61 

     The echoes here are to Presidents Thomas Jefferson and Andrew Jackson in 

their explanations for their Sedition Act pardons and Bank Bill vetoes, 

respectively: If the President is truly coequal, he may not be controlled in the 

exercise of his constitutional responsibilities by the opinions of the judges. 

The logic of the Madison-Jefferson-Jackson position led Lincoln and Bates to 

reason that the President could never be made subordinate to the judgments of courts. 
2NC A/T: It’s Unconstitutional
They’re just plain wrong.

1) Just because it’s not used often does NOT mean that Merryman power is unconstitutional—it just means that past executives have been too scared to assert themselves. 

2)  The president has the right to review court decisions and refuse to enforce them in whole if he desires, and is key to prevent rights violations and judicial tyranny
Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Merryman 

Power And The Dilemma of Autonomous Executive Branch Interpretation, 15 Cardozo L. Rev. 

81, October) 1993 

In such event, the President's power to nullify judgments - "the Merryman power" n6 - means  

that there is no such thing as judicial supremacy: the President has legitimate constitutional 

authority to disregard any judicial decree or precedent he chooses. But the 

choice is necessarily between these two extreme-sounding propositions. There is 

no defensible middle ground.  

3) Supercharges the net benefit—all this proves is that the Supreme Court has infected the nation with the belief that they are the only authorities on the Constitution. We must stop this now to avoid a backslide into judicial tyranny.

Extensions: CP is constitutional

Marbury v. Madison & In Re Neagle Both Uphold the Notion that the 

Executive Must Interpret Law to be Consistent with the Constitution 

Goldstein (Joel K., Prof. Of Law, St. Louis Univ., The Presidency and the Rule of Law: Some  

Preliminary Explorations, 43 St. Louis L.J. 791, Summer) 1999 

The Neagle principle, that the President must enforce implicit constitutional 

norms, seems uncontroversial enough. Yet construing "law" in the Take Care 

Clause to include the Constitution, as well as statutes, complicated, rather 

than simplified, the issue. Must the President enforce all statutes or only 

those that are constitutional? If the President is simply to enforce statutes 

his task is relatively clear - identify and enforce enacted legislation without 

fretting about its constitutionality. But once "Law" includes the Constitution, 

the President's course becomes less certain. If he must enforce the Constitution 

as law, presumably he can only enforce a statute if the Constitution allows him 

to do so. After all, Marbury v. Madison n108 established that the Constitution 

is paramount and that a statute at odds with it is not law. Since the judiciary 

cannot apply an unconstitutional statute and the legislature presumably should 

not enact one, it would be anomalous if the President was supposed to enforce 

it. In effect, the President must become something of a constitutional 

interpreter to do his job. n109 
The President Isn't Bound to Constitutional Interpretations Handed Down 

by the Court - He Can Interpret Decisions Independently 

Lawson & Moore (Gary, Prof., N.U. School of Law; and Christopher D., Assoc. Prof., N.U., The 

Executive Power of Constitutional Interpretation, 81 Iowa L. Rev. 1267, July) 1996 

In Part II, we establish that the arguments for independent judicial review 

also establish a prima facie case for a power of independent presidential 

review, derived from the constitutional grant to the President of "the executive 

Power." We then show that, in all but one context, no textual provisions of the 

Constitution defeat this prima facie case for independent presidential review, 

and that the President accordingly is not bound by, or legally required to give 

deference to, the constitutional determinations of Congress or the courts. Of 

course, the determinations of Congress or the courts may, in many circumstances, 

be good indicators of the right answer to constitutional questions and may thus 

be entitled to   [*1271]   deference by a President who is conscientiously 

seeking the right answers. But such deference stems only from a contingent 

judgment, perhaps based on an assessment both of the interpretation and of the 

interpreter, that a particular Congress or court in a particular circumstance is 

likely to have correctly interpreted the Constitution. We refer to such 

deference that is a by-product of an independent search for the right answer as 

"epistemological deference," as opposed to "legal deference" that results from 

the constitutionally-prescribed authoritative status of the prior interpreter. 
Executive Power of Legal Interpretation is Equivalent to the Judicial Power 

Vested in the Court In Article III 

Lawson & Moore (Gary, Prof., N.U. School of Law; and Christopher D., Assoc. Prof., N.U., The 

Executive Power of Constitutional Interpretation, 81 Iowa L. Rev. 1267, July) 1996 

The only provision of the Constitution that could conceivably generate a 

presidential obligation to defer to federal court decisionmaking is the Article 

III Vesting Clause, which vests "the judicial Power of the United States" in the 

federal courts. n115 But while the Article III Vesting Clause is strong enough 

to support a case for independent judicial review in the overall context of the 

Constitution, it is very hard to see how it can support a case for judicial 

supremacy in the interpretation of the laws. The judicial power--the power to 

resolve cases or controversies in accordance with governing law--certainly 

includes the power of law interpretation, but the powers vested in the President 

(and Congress) similarly include powers of law interpretation. We are aware of 

no one who has even attempted to put forth a plausible originalist case for a 

generalized judicial supremacy in constitutional interpretation. n116 Instead, 

those who defend judicial supremacy (with anything other than hot air and 

bluster) have done so on grounds unrelated to the Constitution's original public 

meaning. We explore here some of the most interesting and sophisticated 

arguments for   [*1293]   judicial supremacy.  
Oath of Office Clause Justifies The Constitutionality of the Counterplan 

Goldstein (Joel K., Prof. Of Law, St. Louis Univ., The Presidency and the Rule of Law: Some  

Preliminary Explorations, 43 St. Louis L.J. 791, Summer) 1999 

   A second point regarding the oath is more significant. Other officials must 

simply promise to "support" the Constitution; the President must "preserve, 

protect and defend" it. n243 Clearly his duty goes well beyond simply support. 

He is its guarantor. This suggests that the President has a unique relationship 

to the Constitution, that in addition to his discrete Article II powers and 

duties, he has special responsibilities to make certain that the Constitution 

survives his watch. 

 The Constitution's text therefore implies that the President enjoys some 

leeway to interpret law in the course of his duties. But the case for some 

executive autonomy does not rest on textual hints. Practice also supports some 

range for Presidential interpretation. 
President Has the Power to Refuse to Enforce Court Judgements If they 

Violate the Constitution 

Lawson & Moore (Gary, Prof., N.U. School of Law; and Christopher D., Assoc. Prof., N.U., The 

Executive Power of Constitutional Interpretation, 81 Iowa L. Rev. 1267, July) 1996 

We further conclude, however, albeit without a great deal of confidence, that there are 

limited circumstances in which such judgments are not necessarily legally 

binding on the President. Specifically, the President has the power to refuse to 

enforce federal court judgments that rest on constitutional errors, or whose 

execution would entail constitutional violations, but only when the President is 

very certain of the constitutional error or constitutional violation. It is not 

enough that the President thinks, on balance, that the judgment is erroneous. In 

other words, the President owes a substantial, although not unlimited, measure 

of legal deference to the constitutional determinations of federal courts that 

are expressed in specific, concrete judgments. 
The President Has As Much Right to Interpret the Constitution As Does the 

Judiciary 

Strauss (David A., Prof. Of Law, Univ. Of Chicago, Presidential Interpretation of the 

Constitution, 15 Cardozo L. Rev. 113, October) 1993 

The proponents of this view usually offer two principal arguments. One is 

the argument I just suggested as a reason for not accepting the view that the 

executive branch must act like a lower court. So far as the text and structure 

of the Constitution are concerned, there is no reason to conclude that the 

executive branch and the judicial branch should be treated differently when it 

comes to resolving questions of constitutional interpretation. They are 

coordinate branches; neither is explicitly given the power to interpret the 

Constitution; and both must interpret the Constitution in carrying out their 

respective duties. 
Constitution Doesn't Prohibit Presidential Review of Court Decisions 

Lawson & Moore (Gary, Prof., N.U. School of Law; and Christopher D., Assoc. Prof., N.U., The 

Executive Power of Constitutional Interpretation, 81 Iowa L. Rev. 1267, July) 1996 

When Congress sends a bill to the President for signature, Congress will 

ordinarily have determined, at least implicitly, that the bill would be 

constitutional if it became a law. n99 If the President thinks the bill is 

unconstitutional, is he nonetheless bound to sign the bill if he determines that 

Congress believes the bill to be constitutional?... 

...Nothing in the Constitution rebuts the prima facie case for independent 

presidential review in this context. The Presentment Clauses themselves are 

silent, and the Article I Vesting Clause, the only other provision of the 

Constitution that seems to be implicated in this context, does not require 

deference--indeed it requires it considerably less than it requires judicial 

deference to legislative judgments in the context of judicial review. n102  
Structural Independence of the 3 Branches, the Oath Clause and the Take 

Care Clause All Prove That the President Has a Constitutional Duty To 

Refuse to Execute Judgements Considered Unconstitutional 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

   It is but a small analytic step from presidential nonexecution of statutes to 

nonexecution of judgments that the President believes are contrary to law. In 

both instances, the President's power to nullify (insofar as it is in his power 

to do so) the determination of another branch flows from (i) the structural 

independence of the branches from each other, (ii) the personal duty conferred 

by the Oath Clause, and (iii) the Take Care Clause. With respect to statutes, 

these premises lead to the conclusion that the President has independent 

constitutional power to decline to enforce laws that are contrary to the higher 

law of the Constitution. With respect to judgments, the same premises lead to 

the conclusion that the President has independent constitutional power to 

decline to enforce judgments that rest on an incorrect interpretation of 

constitutional, statutory, or treaty law. When a judicial decision, to be 

carried into effect, requires the exercise by the President of his 

constitutional powers, the view of the judiciary cannot   [*277] control the 

President's independent judgment any more than Congress's can. The President's 

oath is to uphold the laws as he faithfully interprets them, not as they are 

understood by others (including the courts). The duty to "Take Care" that the 

laws be faithfully executed requires the President to give precedence to his 

settled conclusion as to the law's meaning and constitutionality, not to pledge 

obeisance to the preferences of other branches. 
Executive Legal Review  of Erroneous Court Decisions is Necessary to 

Uphold Presidential Oath of Office & Act As Is Constitutionally Required 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

Moreover, conjoined with this aspect of the oath, the President also swears 

(or affirms) that he "will faithfully execute the Office of President" -- 

language that closely parallels the Take Care clause and that seems to 

anticipate its responsibilities. n162 The President is to "take Care that the 

Laws be faithfully executed." n163 Thus, the executive's power to interpret the 

law is not only an inference from another power (as it is in the case of the 

judiciary's power to decide cases), but also the necessary consequence of an 

explicit textual command. The "Take Care" clause supplements and complements the 

President's oath as a textual justification for independent interpretive 

authority. Indeed, the Take Care clause makes clear the full breadth of the 

President's power to interpret. "Faithful" execution of the laws implies 

execution in accordance with a proper legal interpretation of those laws and 

applicable constitutional principles. Those charged with the faithful execution 

of the laws -- and the Constitution mentions only the   [*262]   executive in 

this regard -- "must of necessity expound and interpret" them. n164 The argument 

from Marbury supports more than just a presidential power to review the 

constitutionality of other branches' actions. It demands full legal review of 

all matters that come before him to be "faithfully executed"; that is, executive 

review of the legal correctness of other branches' actions, including questions 

of ordinary statutory interpretation. An erroneous judicial decision of a 

statute may not be, strictly speaking, "unconstitutional" (as opposed to simply 

"wrong"), but the President would act unconstitutionally -- in violation of his 

oath and of the Take Care clause -- in enforcing as law a judicial decision he 

believed to be contrary to law. Taken seriously, the President's oath requires 

that the President exercise full legal review over the lawfulness of other 

branches' acts whenever he is called on to employ the executive power in 

furtherance of those acts.  

Executive Review Process consists of determining the Constitutionality of 

Law in the Same Manner as the Court - It's Equivalent to Similar Judicial 

Powers 

Lawson & Moore (Gary, Prof., N.U. School of Law; and Christopher D., Assoc. Prof., N.U., The 

ExecutivePower of Constitutional Interpretation, 81 Iowa L. Rev. 1267, July) 1996 

Just as the federal courts' power to resolve cases and controversies within 

their jurisdiction includes the power to interpret the laws, the President's 

power to execute the laws necessarily includes the power to interpret them. As 

Judge Easterbrook has written, "no one would take seriously an assertion that 

the President may not interpret federal law. After all, the President must carry 

out the law, and faithful execution is the application of law to facts. Before 

he can implement he must interpret." n91  

This interpretative process has two stages. First, the President must 

resolve any ambiguities inherent in the law or decision itself. For example, if 

a federal court ordered that a criminal defendant forfeit one thousand dollars 

to the United States, the executive department would have to determine whether 

the court meant (as it almost certainly did) the forfeited money to be United 

States dollars rather than, for example, Australian dollars. n92 If Congress 

passes a statute creating a regulatory scheme and delegating to the President 

authority to implement it, then the President must interpret the statutory 

framework in deciding how best to carry the law into effect. n93 The process of 

exercising the executive power often requires interpretation, as neither the 

legislature nor the judiciary will always provide sufficient specificity to 

render such interpretation unnecessary.   

   Once the President has interpreted the law that he has the power to enforce 

or execute, a second interpretative stage emerges: the President must then 

determine whether the law is consistent with the Constitution. The President, no 

less than Congress or the courts, operates under the Constitution as supreme 

positive law. The prima facie case for executive review--for presidential 

assessment of whether a law is in conflict with the Constitution and should be 

given effect in a particular case--is precisely coterminous with the case for 

judicial review. n94 The need to interpret the Constitution as a source of 

positive law, and to prefer the Constitution to any other source of law with 

which it may conflict, is as much a part of "the executive Power" vested in 

the President as it is part of "the judicial Power" vested in the federal 

courts. The Constitution is law, and the executive power of law interpretation 

includes the power and duty to interpret the Constitution.  
2NC A/T: Kills SoP
Think we violate SoP? Think again.

1) The president has every right to review judicial decisions and refuse to enforce them. The judiciary relies on the president to enforce as a necessary check on power—that’s the 1NC Goldstein evidence. 

2) Just another link to the net benefit—this is just proof that the Supreme Court has brainwashed the public into believing that it is the sole authority on the Constitution. 

3) Turn—executive review is key to SoP.

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

Professor Paulsen's article considers executive branch power to interpret 

federal law. His thesis is that, consistent with the Constitution's separation 

of powers among coordinate, independent branches, the President has co-equal 

interpretive authority with the courts (and with Congress). Moreover, the 

President's interpretive authority is completely independent within the sphere 

of his governing powers. The President is not literally bound by the legal views 

of the other branches, not even the pronouncements of the Supreme Court, when 

considering the law's requirements with respect to exercise of any of those 

powers entrusted to him. 

Extensions: Doesn’t Kill SoP
The Court has Less Inherent Power than the Executive Because its Only 

Realm of Independent Power is to Render Judgements But it Depends on the Executive to Grant them Efficacy; The Link Misinterprets a Separation of Powers with a Balance of Powers, Which isn't in the Constitution 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Merryman 

Power And The Dilemma of Autonomous Executive Branch Interpretation, 15 Cardozo L. Rev. 

81, October) 1993 

Merrill's argument conflates the separation-of-powers with an assertion that the  

branches must have a rough equality-of-powers. But separate does not mean equal. It 

does not reduce three-branch government to two-branch government if the 

judiciary's power is (in Hamilton's words) "merely judgment"; that is, the power 

to render independent judgment, but that remains dependent "upon the aid of the 

executive arm even for the efficacy of its judgments." The Federalist No. 78, 

supra note 12, at 523. "The judiciary is beyond comparison the weakest of the 

three departments of power." Id. (citing Montesquieu, Spirit of Laws, at 186 in 

a footnote for the proposition that "of the three powers above mentioned, the 

JUDICIARY is next to nothing."). On this view, the three branches, while 

coordinate and independent in terms of the source of their authority and their 

relationship to one another, simply have unequal powers, the judicial branch's 

being the least. The Federalist No. 78, supra note 12, at 523. To Hamilton, it 

is the very weakness of the judicial branch that forms the strongest argument 

for the independence of the judges. Id. I suspect Hamilton would strongly 

disagree with Merrill's assertion (as Merrill put it in the draft of his paper 

presented at the symposium) that there is "little point in having an independent 

judiciary" if the executive is not subordinate to their judgments. There is 

still the important moral (and consequently political) force of persuasive, 

independent judgment. Again, as with Easterbrook, I am not saying that Merrill's 

conclusion is necessarily flawed, only that his argument is flawed.  

Concentration of Interpretive Power in the Hands of the Judiciary Destroys 

SOP And Violates The Constitution 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

The power "to say what the law is" is far too important a power to vest exclusively in  

one branch of government. There is a powerful argument that the Constitution does not  

do so -- an argument that has been largely ignored and nearly forgotten by our generation.  

We ignore that argument, and its insights, only by ignoring the fundamental postulate of 

separation of powers among truly coordinate branches. We ignore that argument, 

in short, only by ignoring the Constitution itself.   
Allowing the Court to Always have the Final Say Allows it to Control the 

Other Three Branches - Executive Autonomy in Legal Interpretation is 

Required to Uphold the Separation of Powers 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Merryman 

Power And The Dilemma of Autonomous Executive Branch Interpretation, 15 Cardozo L. Rev. 

81, October) 1993 

Both Jefferson and Jackson grounded their actions in the right of the executive 

to engage in constitutional interpretation independent of the views of the 

courts - a right they found traceable to the Constitution's separation of powers 

and the principle of the coordinacy of the branches. A necessary corollary of 

this proposition is that the Supreme Court is not - or at least is not always - 

supreme in the interpretation of the law.  
The Counterplan Restores a System of Independent Branches with 

Coordinate Powers Which is a Necessary Component of the Separation of 

Powers Doctrine Stifled by Judicial Supremacy  

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

For Wilson, the check created by the independence of coordinate branches was 

absolutely essential to keep the branches in a state of mutual dependency. 

Sacrifice independent operation and the system of separation of powers would 

collapse: "Whenever the independence of one, or more than one, is lost, the 

mutual dependency of the others is, that moment, lost likewise: it is changed 

into a constant dependency of that one part on two; or, as the case may be, of 

those two parts on one." n73 Wilson's conclusion merits quotation at length, for 

it is perhaps the best and most succinct statement of inter-branch checks 

flowing from the principle of coordinacy: 

   The salutary consequence of the mutual dependency of the great powers of 

government is, that if one part should, at any time, usurp more power than the 

constitution gives, or make an improper use of its constitutional power, one or 

both of the other parts may correct the abuse, or may check the usurpation. n73  

    The important conclusion to be drawn from the premises . . . is, that, in 

government, the perfection of the whole depends on the balance of the parts, 

[*240]   and the balance of the parts consists in the independent exercise of 

their separate powers, and, when their powers are separately exercised, then in 

their mutual influence and operation on one another. Each part acts and is acted 

upon, supports and is supported, regulates and is regulated by the rest. n74  
2NC A/T: Net Benefit Empirically Denied
That’s just not true:

1) At no other point in history has judicial power been as prevalent as it is today. It’s inane to force us to prove that’s we’re on the threshold when there is no empirical example of it. We’re walking along the very edge of a cliff—just because we haven’t fallen off yet just means that the our next step could be our last.
2) Every step hurts—even if we grant that their plan doesn’t directly cause the impact, their plan still entrenches Supreme Court power and their monopoly over the constitutional arena, which empirically leads to more abuse of power (as proven in-round by their ‘justifications’ for Court action). Our net benefits will still flip back the case—the counterplan is still the best way to go.

3) The counterplan solves 100% of the case, so any risk that our impact happens means that the counterplan is the better option.
2NC A/T: Judicial Supremacy Good
Boy, have I got news for them:
1) Extend the 1NC Goldstein evidence—Judicial supremacy strips every one of us of our basic liberties and our autonomy—flips back your case

2) Extend the 1NC Paulsen evidence—Judicial supremacy destroys federalism. Also extend the 1NC Burgess and Gagnon evidence, which indicates that federalism is key to worldwide democracy, and the 1NC Carnegie Commission evidence that worldwide democracy solves war, WMD use, and extinction.
3) Judicial supremacy leads to oligarchic despotism 
Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

Finally, in an 1820 letter to William Charles Jarvis, Jefferson charged that 

the assertion that the courts were "the ultimate arbiters of all constitutional 

questions" was "a very dangerous doctrine indeed, and one which would place us 

under the despotism of an oligarchy." n147 Jefferson continued, in terms 

recalling Madison's language in The Federalist No. 49: 

   The Constitution has erected no such single tribunal, knowing that to 

whatever hands confided, with the corruptions of time and party, its members 

would become despots. It has more wisely made all the departments co-equal and 

co-sovereign within themselves. n148  

4) Executive Review is On Balance Better Than Judicial Supremacy
Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

While the theory of executive review may not be perfect, the alternative view is far less 

defensible, in part because it generates a logical contradiction with the 

postulate of coordinacy. In view of the logical inconsistency of even "partial" 

judicial supremacy with that postulate, it should require quite weighty and 

convincing textual, historical, or structural evidence to defeat the presumption 

established by the direct and indirect proofs for executive review. As we shall 

see, the arguments and evidence are not that strong -- with one important group 

of exceptions created by the Constitution's jury clauses. 
Extensions: Court Supremacy Bad
Justification for Judicial Supremacy Depends on Marbury And Thus 

Contradicts Itself, Collapsing Into Pure Assertion 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

There could not be a more direct conflict with the postulate of coordinate, 

independent branches, none of which "can pretend to an exclusive or superior 

right of settling the boundaries between their respective powers." n246 The 

supremacy-of-judgments hypothesis also contradicts the established theorem of 

judicial review by maintaining, contrary to the key step in Marbury, that one 

branch's view may bind another branch. This, of course, is rather ironic. The 

case most frequently invoked by defenders of some form or another of judicial 

supremacy is Marbury v. Madison. But a key premise on which Marbury's derivation 

of judicial review depends is destroyed by the assertion that judicial review 

means judicial supremacy over the other branches. The judicial supremacy view 

thus cuts its own legs out from under itself, leaving it with nothing to stand 

on but pure assertion. In effect, the judicial supremacy view simultaneously 

insists that Marbury commands obedience to courts and that Marbury was wrong in 

making that command!  

Qualified Immunity Standards Don't Justify Judicial Supremacy - they only 

Speak to What Is, not what Legally Should Be 

Lawson & Moore (Gary, Prof., N.U. School of Law; and Christopher D., Assoc. Prof., N.U., The 

Executive Power of Constitutional Interpretation, 81 Iowa L. Rev. 1267, July) 1996 

First, Professor Strauss insists that executive interpretative autonomy is 

inconsistent with the law of qualified immunity, under which executive officials 

are liable in damages for violation of "clearly established" constitutional 

rights, where "clearly established" is determined by reference to court 

decisions. n146 According to Professor Strauss, consistent departmentalists must 

object to this aspect of qualified immunity doctrine, and none have done so. As 

Tom Merrill has pointed out, however, the fact that courts regard judicial 

decisions as the touchstone of "clearly established law" says nothing about 

whether executive officials have a legal (rather than practical) obligation to 

go along with them. n147 In any event, to the extent that official immunity 

doctrine reflects a claim of judicial supremacy, we are confident that all 

departmentalists would object to the judiciary's arrogation of interpretative 

power in this context as much as in any other context.  
There's No Constitutional Basis for Judicial Supremacy - Constitutional 

Powers Require All Three Branches be allowed to Interpret the Constitution  

Goldstein (Joel K., Prof. Of Law, St. Louis Univ., The Presidency and the Rule of Law: Some  

Preliminary Explorations, 43 St. Louis L.J. 791, Summer) 1999 

The Court's supremacy in discovering and articulating the Constitution's meaning 

is not self-evident from simply reading the Constitution. The document nowhere 

proclaims the judiciary the exclusive or supreme interpreter of the 

Constitution. It does empower the judiciary to decide cases "arising under the 

Constitution" but that hardly makes the judiciary the final or sole voice. Those 

words could simply confer jurisdiction to decide cases on the assumption that 

the statutes Congress passes are constitutional. They come no closer   [*819]   

to giving the judiciary the last word on the Constitution's meaning than do 

grants to the other branches of government. The power of Congress to make laws, 

for instance, could imply some right or duty to interpret the Constitution to 

make certain that the statutes it passes are within its power. So, too, do 

various grants to the Executive. n184 
2NC A/T: Leads to Executive Tyranny
They just don’t get it…

1) The Supreme Court has already stolen so much power from the other two branches, there’s no way that taking back the power that rightfully and constitutionally belongs to the executive will lead to executive tyranny.
2) There Are Four Distinct Checks on Abuse of Executive Review Power—no risk of the turn
Goldstein (Joel K., Prof. Of Law, St. Louis Univ., The Presidency and the Rule of Law: Some  

Preliminary Explorations, 43 St. Louis L.J. 791, Summer) 1999 

Would these concessions to executive interpretive autonomy leave us naked 

before a Chief Executive prone to self-aggrandizement? Do we jeopardize the Rule 

of Law once we allow the President this leeway to apply the Constitution as he, 

not the Court, sees it? I think not. Protection would come from several sources. 

First, Presidents like other officials, could be expected to consider 

respectfully the constitutional arguments of judges and legislators. The people 

who hold public office and staff those two institutions are neither fools nor 

traitors; generally their conclusions will be reasonable and persuasive. Even 

when the President disagrees he will need to decide whether the benefits of 

acting on his different interpretation justify the costs of defiance. Departure 
from legislative and judicial interpretations, though possible, would require 

some articulated rationales which would, of course, be subject to discussion, 

analysis and scrutiny. Second, customs of presidential interpretive humility 

could be expected to develop. Many of the restraints on the judiciary - 

justiciability doctrines, immunities, Article I bodies - were created or 

endorsed by courts. Similar patterns of presidential deference should be 

encouraged. n342   [*848]   For instance, Presidents might proceed cautiously 

in areas where no other institution is likely to review their interpretation. It 

may be appropriate to expect Presidents to articulate a strong constitutional 

rationale in such cases. A third set of democratic restraints - public opinion 

and elections - would provide incentive for measured presidential conduct. A 

President will think at least twice about taking a constitutional position at 

odds with the Court or Congress if it will cause him to be pilloried by the New 

York Times or on Larry King Live, will cost him dearly on his approval ratings, 

or will jeopardize his legislative program. Finally legislative controls would 

check the President. Congress could use its control of the purse and legislative 

hearings in response to presidential interpretations. Impeachment and removal 

would be available to redress any presidential actions deemed to constitute 

"high crimes and misdemeanors." 

3) No more risk of runaway executive as runaway Court
Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

If the executive follows these principles of interpretive restraint, the 

prospect of executive review should begin to lose its fangs. The President, in 

exercising legal review, should apply the same interpretive principles that 

courts should apply. Executive review cannot then be criticized on the ground 

that the executive branch would reach wildly atextual, ahistorical, or partisan 

interpretations of the law. In terms of the thesis of this article, one can no 

more assume an out-of-control executive than one can assume an out-of-control 

Supreme Court. 

4) Empirically denied—presidential pardon proves executive won’t abuse power
Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

n292 Of course, it is not true, as Merrill supposes, that the executive could 

serve both as prosecutor and court of last resort, if by that it is meant that 

the executive could punish someone for a criminal offense for which a grand jury 

refused to indict him or a petit jury acquitted him. See supra text accompanying 

notes 248-52. And although it might seem a pointless exercise to prosecute an 

individual and subsequently decline to remit him to custody upon conviction, 

that prerogative already exists as a matter of the pardon power (which more 

usefully serves as a device for pardoning persons prosecuted by a prior 

administration, as Jefferson did with persons convicted of violating the 

Sedition Act). 

Extensions: Doesn’t lead to Executive Tyranny
Development of Executive Restraint Like Judicial Restraint Checks Abuse 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

The idea of "executive restraint," like that of judicial restraint with 

respect to courts, is designed to preserve the distinction between 

law-interpreting and law-making when the executive exercises the power of legal 

review in the course of performing his enumerated constitutional duties and 

powers. A theory of "executive restraint" should involve a constraining 

interpretive methodology similar to that which is associated with theories of 

judicial restraint: according primacy to the text, original meaning, and 

structure of the document being interpreted; following precedent (executive 

branch precedent as well as judicial precedent) whenever possible, so long as 

the precedent does not conflict with the text; and avoiding interpretations 

based upon the executive's individual policy preferences, perceptions of 

political advantage, and subjective sense of justice. 
Executive Review Of Court Decisions Allows Congressional Review of 

Executive Decisions Which Checks Any Abuse 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

Third, and most importantly, although the President has formidable powers, 

the other branches are not without power to check his exercise of independent 

interpretive authority. An equally important consequence of my theory of 

decentralized interpretive power and coordinate review is that Congress is not bound by  

the President's interpretation of the law any more than the President is bound by the courts'.  

(And, similarly, the courts are not bound by either of the other branches' views.) n358  

Moreover, the Framers vested Congress with important "shoot-out powers" n359 of  

its own -- the "necessary constitutional means" (to use Madison's phrase) n360 with which  

to assert and defend its preferred interpretation of the law and to check the interpretations 

of the other branches.  
Political Pressure, Public Accountability & Executive Restraint Prevent 

Presidential Abuse of Review Power 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

   Short of these strong, but blunt checks, executive branch interpretation is 

kept within acceptable bounds by political pressure, public accountability, and 

a properly modest approach to the exercise of these broad powers by the 

President -- a theory of "executive restraint" paralleling the idea of "judicial 

restraint." The most important practical check against abuse of the President's 

interpretive powers is the moral and persuasive force of the constitutional or 

other legal judgments of Congress (the branch ostensibly closest to the people) 

and by the courts (whose complete independence from the executive and 

legislature is expected to distance the judges from partisanship and transitory 

political motives and whose very weakness and frailty causes public opinion to 

respect their judgments -- sometimes too much so). In a system of divided power, 

the executive must, both as a matter of theory and sound practice, give due 

deference to the views of the other branches. 
Threat of Impeachment Checks Abuse 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

Indeed, on this view, Congress may impeach the President for his refusal to 

execute statutes or judgments, on the basis of its independent legal judgment 

that the President's action constitutes a high crime or misdemeanor within the 

meaning of the Impeachment Clause. n362 Its conclusion might rest on its view of 

the merits of the President's determination. For example, if the President 

interprets the Constitution as denying Congress the power to pass laws, Congress 

may impeach him based upon its contrary view on the merits of this 

constitutional question (and would happen to be correct, in this instance). Or, 

Congress might (misguidedly) reject the thesis of this article and impeach the 

President merely for asserting and exercising the power to make independent 

determinations of the constitutionality of statutes, on the ground that such 

action violates the President's oath of office and constitutional 

responsibilities. That is, Congress could adopt a Lear Siegler-type view of the 

Constitution under which only the   [*323]   courts may say what the law is. 

n363 Though its substantive view would be wrong on the merits, Congress 

nonetheless would possess legitimate interpretive authority to advance it with 

the constitutional powers at its disposal, including impeachment.  
Congressional Strength Prevents the President from Abusing his 

Nonenforcement Powers 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

Thus, the President legitimately may nullify statutes and court judgments by 

refusing to enforce them, acting on the basis of his independent legal judgment. 

But Congress legitimately may seek to enforce its contrary view by declining to 

appropriate (or affirmatively cutting off) funds for programs desired by the 

President or for entire executive branch agencies, by refusing to confirm 

appointees (or simply abolishing their offices), or by pursuing a legislative 

agenda the President despises until the President capitulates or compromises. 

n361 In a bare-knuckled brawl, Congress can reduce the President to little more 

than a bureaucrat drawing a fixed salary, vetoing bills, granting pardons, and 

receiving foreign ambassadors -- but without funds for hosting a state dinner 

(or even taking the ambassador to McDonald's). 
The CP Creates Constitutional, Not Executive Supremacy, Placing an 

Interpretive Check on the Judiciary 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

   To be sure, executive interpretive supremacy would be much to be feared. 

Indeed, executive supremacy would be even more distressing than judicial 

supremacy. But mine is not an argument for executive supremacy. It is an 

argument for constitutional supremacy and coequal interpretive power in the 

three branches of our constitutional government. It is an argument, in other 

words, for an interpretive "check" on every branch -- the judiciary included. 
The Power of Review Doesn't Mean the Power to Do Anything - The 

President Is Still Bound By the Constitution and a Good Faith Standard 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

   Second, it is important to maintain a clear distinction between interpretive 

authority -- the power to say what the law is -- and erroneous or abusive 

interpretations made pursuant to that authority. The Supreme Court had 

interpretive authority to decide the Dred Scott case, but that does not mean it 

decided the case correctly. Interpretive authority always means the authority to 

reach wrong (or very wrong, or even wickedly wrong) conclusions. My thesis is 

that the President is not bound by the other branches' legal views, not that he 

may do anything he wants. My model posits that the President is bound by his 

oath to exercise independent interpretive power in good faith, and the model 

should be debated on those terms. It is no more fair to criticize the theorem of 

executive review on the assumption of its abuse than it would be to criticize 

the framers' decision to make the President commander-in-chief on the assumption 

that that power will be carried out in an evil, tyrannical manner. n357  
The Counterplan Decreases the Current Risk of Executive Tyranny by 

Making the President Accountable to the People Instead of the Court  

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

This does not make the President "above the law." It merely supposes that he 

is on a par with the courts in interpreting the law. Paralleling Hamilton's 

argument in The Federalist No. 78, this conclusion does not by any means suppose 

a superiority of the executive to the judicial power. It only supposes that the 

power of the people is superior to both; and that where the will of the judges 

stands in opposition to that of the people declared in the Constitution (or 

duly-enacted federal statutes and treaties), the President ought to be governed 

by the Constitution and laws of the land, rather than by the unfaithful 

interpretations of the judiciary. 
The President Possesses Power To Destroy The World Independent of the 

Other Two Branches - The Counterplan Hardly Increases The 

Dangerousness of the Executive in Any Meaningful Way  

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

I do not attempt to diminish the seriousness of this charge. The executive 

is, in terms of raw constitutional powers, the most dangerous branch. But this 

concession is subject to three qualifications. First, the dangerousness of the 

executive is a fact of life that exists independently of my thesis. The powers 

of the Presidency are awesome whether or not co-equal interpretive power is 

legitimate. Certainly, the practically unchecked power of the President to 

launch nuclear weapons is more to be feared -- and more of a reason to select 

with the greatest care the person to hold that office -- than is the authority 

to exercise independent legal judgment to review the propriety of actions of 

Congress and the courts. 
Impeachment Checks Abuse and Healthy Coordinacy Created by the 

Counterplan Strengthens that Threat  

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

It is frequently argued that impeachment is a mere "scarecrow." n364 If so, 

it is a pretty effective scarecrow. Congress impeached, and almost convicted, 

President Andrew Johnson over a Lear Siegler-style disagreement. n365 Johnson 

believed that the Tenure of Office Act was an unconstitutional limitation on his 

power as Chief Executive to dismiss his subordinates, so he refused to act in 

accordance with its mandates. n366 Johnson fired Secretary of War Stanton in 

violation of the act and was impeached, narrowly escaping conviction. Though 

Johnson was acquitted, impeachment reduced his presidency to virtually nothing 

for the duration of his term. The scarecrow of impeachment was also highly 

effective in 1974, when it scared Richard Nixon into resigning. It is impossible 

to know how many others have been scared by the prospect of impeachment into 

"good behavior" (from Congress's perspective). Finally, if my theory of 

coordinate interpretive power were to be embraced, impeachment could become a 

check with even more bite: Congress would properly have less hesitancy to employ 

this power in a broader range of cases, knowing that it was, for all practical 

purposes, free to pursue its own understanding of the meaning of "high crimes 

and misdemeanors."  
2NC A/T: Kills Judicial Power
No, no, no!

1) The judiciary already has too much power—that’s all in the overview. Taking back some of the power it’s stolen from the executive branch does nothing to kill judicial power.

2) Executive review does not mean supreme executive authority over the courts 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

Crucially, executive review does not swallow this judicial power of 

independent judgment. The model I have advanced therefore cannot be equated with 

"executive supremacy." n290 Interpretive "supremacy" would mean having the 

authority to tell the other branches what they must do in their spheres. That is 

precisely the problem with the finality-of-judgments view: It assumes that the 

courts can tell the executive what to do within its sphere. Chief Justice Taney 

gave away the game in this regard, asserting that the President "acts in 

subordination to judicial authority" with respect to the execution of the laws. 

n291 Co-equal executive interpretive authority does not mean supreme executive 

interpretive authority because it does not compromise the judiciary's power of 

independent judgment within its sphere. The President may not tell the courts 

how to decide a case. He can ask nicely (or menacingly), but he cannot 

peremptorily direct a decision any more than he may tell Congress that it must 

pass a bill. The judiciary gets its say -- the power, within its province, to 

say what the law is -- even though it cannot legally bind the executive with its 

opinion. The power to speak is not a cipher. n292  

3) The affirmative assumes a balance of powers—that’s not anywhere in the Constitution. If the judiciary is weaker it’s because that’s how much power the judiciary should constitutionally have, not because we’ve stripped them of their power.
Extensions: CP doesn’t kill Judicial Power
Political Checks Prevent the Executive From Expanding Review Power to 

The Point of Collapsing the Independence of the Judiciary 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

  The importance of independent judgment should not be downplayed. The power of 

independent legal judgment on matters of constitutional and statutory law, 

rendered by an elite body of specialists no longer accountable to party or 

prejudice, is a formidable moral and political power in a constitutional 

republic -- whether or not those judgments are backed by coercive force. The 

moral force of persuasive, independent judgment on matters of constitutional and 

statutory law by the least dangerous branch makes it, politically, extremely 

difficult for the executive to act in a manner inconsistent with that judgment. 

This is true not only with respect to enforcement of judgments in specific cases 

(where the political pressure is especially strong), but with respect to all 

aspects of the executive's conduct. This is a powerful check against abuse of 

executive or legislative power. It is not power of the same kind and quality as 

the sword or the   [*302]   purse -- it is, inherently, less dangerous -- but 

the founding generation regarded it as extremely important. One need not 

subscribe to judicial supremacy in order to value an independent judiciary. As 

Jefferson put it, "[a] judiciary independent of a king or executive alone, is a 

good thing; but independence of the will of the nation is a solecism, at least 

in a republican government." n289  
Just Because the Judiciary Has Less Power than the Executive Doesn't Mean It Doesn't Retain Separate Powers - The Constitution Wasn't Designed That Way 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

[*301]   Professor Thomas Merrill's criticism of a general Merryman Power 

illustrates this analytical defect. n285 Merrill writes: 

   If the executive could sit in review of judicial judgments, the judiciary 

would be reduced to an adjunct of the executive branch. Instead of the 

three-branch system of government created by the Constitution, we would have in 

effect a two-branch system, with the executive serving as both prosecutor and 

court of last resort. n286  

Merrill's mistaken premise is that the branches' respective governing powers 

must be relatively equal in order for them to count as separate branches at all. 

But separation of powers does not mean equality of powers. In regard to quanta 

of powers, Madison and Hamilton were clear, in The Federalist, that separate is 

not equal. n287 The three branches, while coordinate in terms of the source of 

their authority (the People) and independent in terms of their relationship to 

one another, simply have unequal powers -- the judiciary having the least.  

   But this does not mean that the judiciary ceases to be a branch or is 

completely impotent. Nothing could be further from the Madisonian-Hamiltonian 

vision. In England, it is true, the judiciary was an "adjunct" of the executive 

power. n288 In America, however, the judicial branch was made independent of the 

executive -- not an "adjunct." Merrill trivializes what is arguably the most 

important American contribution to separation of powers theory: an independent 

judiciary, rendering independent judgment, and insulated from retaliation by the 

other branches.  
2NC A/T: Historical precedent proves Judicial Supremacy
Thanks for the new links to our net benefits

1) The only reason historical precedent would seem to indicate judicial supremacy is because the judiciary has been stealing power from the other branches for so long it seems natural. This argument supercharges our net benefits.

2) Even if they’re right, their argument is still invalid—judicial assertions of judicial supremacy are no more valid than executive assertions of executive supremacy

Lawson & Moore (Gary, Prof., N.U. School of Law; and Christopher D., Assoc. Prof., N.U., The 

Executive Power of Constitutional Interpretation, 81 Iowa L. Rev. 1267, July) 1996 

    Professor Neuborne's historical argument can be disposed of most quickly. He 

insists that "courts have repeatedly and explicitly ruled that the government is 

obliged to comply with settled judicial precedent construing the Constitution or 

a statute," n120 invoking in particular the Supreme Court's declaration in 

Cooper v. Aaron n121 that "the federal judiciary is supreme in the exposition of 

the law of the Constitution" n122 and a raft of recent circuit court decisions 

advancing the same claim. n123 The argument, of course, clearly begs the 

question. n124 The pronouncements of the courts can no more settle this question 

than can the pronouncements of presidents n125 --at least, not unless the 

judicial supremacist position has   [*1294]   already been established by other 

means.  

2NC A/T: Supremacy Clause Justifies
That makes no sense

1) This so-called ‘supremacy’ clause only says that the Constitution is the highest law of the land—NOT that the judiciary is the only one that can interpret it.

Goldstein (Joel K., Prof. Of Law, St. Louis Univ., The Presidency and the Rule of Law: Some  

Preliminary Explorations, 43 St. Louis L.J. 791, Summer) 1999 

Nor do the other textual reeds compel the more modest institution of judicial 

review much less the view that the Court is the supreme or exclusive voice. n185 

The Supremacy Clause does provide that "this Constitution and the laws of the 

United States which shall be made in pursuance thereof; and all treaties made, 

or which shall be made, under the Authority of the United States, shall be the 

Supreme Law of the Land." n186 The Supremacy Clause speaks more directly to the 

question of whether the Constitution is paramount n187 than to whether the Court 

is the exclusive or ultimate interpreter of the Constitution. Those who rely on 

the Supremacy Clause to argue for judicial review sometimes rely on the language 

that "the Judges in every State shall be bound" by the Supreme Law. If the 

Constitution binds state judges it must also constrain federal judges, goes the 

argument in favor of judicial review. Perhaps, but this argument tries to 

finesse a prior question: what does it mean to be bound by the Constitution? 

That federal judges are bound by the Constitution does not necessarily mean they 

get the final say on what it means. The President, Congress, and the states are 

bound by the Constitution, too. If they do not get the last word, why should the 

Court? Moreover, the fact that Courts (and others) are bound by the Constitution 

may mean they must follow someone else's reading. n188 The test is not who the 

Constitution binds but rather who it allows to make the call. 

2) The supremacy clause assumes the constitutional balance of power—not the status quo, where the Supreme Court has stolen power from other branches. All we do is return this stolen power to its rightful place.


2NC A/T: Collapses the System
No way!!

1) All we do is return stolen power to its rightful place—we uphold the system more than anything else.

2) Governmental abuse won’t happen—CP is the legal equivalent of Mutually Assured Destruction

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

The likelihood of such scenarios seems grossly exaggerated. In reality -- the 

reality the framers envisioned -- the existence of strong, blunt checks serves 

to keep each branch within a proper constitutional orbit as determined by the 

other constitutional actors. No less with the case of separated and divided 

interpretive power than for any other separated and divided power, checked 

independence does not invariably lead to meltdown; rather, it typically leads to 

compromise and moderation. Like the doctrine of Mutual Assured Destruction in 

national security, the very prospect of such politically cataclysmic 

constitutional confrontations serves to prevent their occurrence. The President 

is not likely to "go nuclear" on any issue of legal interpretation given the 

carefully calibrated, equilibrated power of the other branches to do the same. 

Extensions: Doesn’t Collapse the System
The CP is different only in degree from Executive Application of Decisions en masse - It doesn't trigger any unique governmental crises 

Strauss (David A., Prof. Of Law, Univ. Of Chicago, Presidential Interpretation of the 

Constitution, 15 Cardozo L. Rev. 113, October) 1993 

A more common answer is that it would be too destabilizing, or too much of 

an affront to the dignity of the courts, to allow the executive branch to refuse 

to enforce a specific judgment. This, too, seems an odd argument. What is 

unsettling, and an affront to the courts, is for the executive branch to refuse 

to give effect to a Supreme Court decision in any cases other than the ones that 

happen to come before the Court. The incremental effect of defiance in the 

particular cases that come before the Court seems minor, even trivial, by 

comparison. Even if it is not minor, why draw the line here? Obviously the 

executive autonomy view, even if it is limited by requiring compliance with 

specific judgments, entails a good deal of instability and affront to the 

courts. Why is that just the right amount of instability, while permitting 

defiance of specific judgments would be too much? 

2NC A/T: Supreme Court Rollback

Totally ludicrous

1) No legal basis on which to roll back the counterplan—everything is totally constitutional and with legal precedent.

2) The president is on equal footing with the Supreme Court after the counterplan—no risk of rollback

Strauss (David A., Prof. Of Law, Univ. Of Chicago, Presidential Interpretation of the 

Constitution,  15 Cardozo L. Rev. 113, October) 1993 

The principal reason to reject this view is that the executive branch is not 

hierarchically subordinate to the Supreme Court. The Constitution treats the 

executive as a coordinate branch. As such, the executive should have at least as 

much autonomy in dealing with Supreme Court precedents as the Court itself has. 

At the very least, the executive branch should be free to "overrule" and limit 

Supreme Court precedents in ways that the lower courts may not. 

3) No way it will happen—the Court would be too scared of the political backlash it would get if it tried to hold on to its stolen power once challenged

Extensions: SC can’t roll back
The President can Create Situations Where the Court will be Precluded from Reviewing his Decisions  

Strauss (David A., Prof. Of Law, Univ. Of Chicago, Presidential Interpretation of the 

Constitution, 15 Cardozo L. Rev. 113, October) 1993 

  Many executive branch interpretations of the Constitution will not be 

reviewed in court, however. Sometimes no one will have standing, or the case 

will be moot before there is a chance for review, or no one will have a 

sufficient incentive to sue, or an immunity defense (sovereign or official, 

absolute or qualified) will preclude review on the merits. This category of 

cases is large and significant enough to make the question of executive autonomy 

in constitutional interpretation very important practically, as well as 

theoretically. In large numbers of cases involving law enforcement or personnel 

actions, for example, the person affected by the government's action simply will 

not complain in court. Then the executive's interpretation is the final word. In 

many of these cases, of course, there is no serious issue about the legal 

standard; if the executive acts inconsistently with Supreme Court precedents, it 

does so by ignoring or shading the facts, not by rejecting the precedents. This 

probably occurs because the bureaucracies involved, such as the law enforcement 

agencies, are trained - in anticipation of frequent litigation - to follow the 

standards prescribed by the courts. 
Nonenforcement of Judicial Decisions Justified When Decisions Affect 

Executive Domain 

Goldstein (Joel K., Prof. Of Law, St. Louis Univ., The Presidency and the Rule of Law: Some  

Preliminary Explorations, 43 St. Louis L.J. 791, Summer) 1999 

The analytical approach outlined here is still quite sketchy. I have yet to 

explore fully its ramifications or to attempt to define the range of issues on 

which presidential review might apply. The clearest cases for a President to 

refuse to enforce a statute, disregard judicial doctrine, or even defy a ruling 

involve instances where he can claim in good faith the executive domain is 

involved. National security may provide other occasions. Perhaps there are other 

instances. 
Executive Can Defy Court Decisions to Maintain National Security 

Goldstein (Joel K., Prof. Of Law, St. Louis Univ., The Presidency and the Rule of Law: Some  

Preliminary Explorations, 43 St. Louis L.J. 791, Summer) 1999 

National security presents another paradigmatic case for substantial 

executive autonomy. Indeed, courts generally acknowledge as much by invoking the 

political question doctrine n329 or employing highly deferential standards of 

[*845]   scrutiny. n330 There may well be instances in which a President could 

ignore judicial rules based upon a bona fide security concern. At least three 

structural principles favor deferring to the President. First, the overriding 

importance of legitimate security considerations may occasionally temporarily 

dwarf other concerns. The President, of course, has a prominent role regarding 

such matters; the judiciary has the least clear constitutional role in these 

issues. Second, the need for presidential energy to respond to international 

events supports some substantial degree of deference. Finally, the Executive's 

competence may confer special latitude. 
Executive Can Interpret Court Decisions In Enforcement 

Goldstein (Joel K., Prof. Of Law, St. Louis Univ., The Presidency and the Rule of Law: Some  

Preliminary Explorations, 43 St. Louis L.J. 791, Summer) 1999 

The more difficult question is whether the Executive must apply the rules and 

principles the Court articulates in a decision (in addition to its judgment) to 

subsequent conduct involving different parties. Professor Thomas Merrill n305 

argues for extensive Executive autonomy, but unlike Professor Paulsen, does not 

believe consistency requires him to conclude that the President can always defy 

judicial interpretation. He resolves this difficulty by arguing that judicial 

opinions explain judgments but do not themselves constitute law. He believes the 

Chief Executive is bound by final judgment but not "by the exposition of law 

contained in judicial opinions." n306 Accordingly, the Executive must defer to 

Court judgments but not opinions. He need not apply judicial doctrine in 

subsequent situations but may act on his own constitutional interpretation. 
Executive Can Refuse to Obey Court Edicts when they Conflict with 

National Security Or Executive Foreign Policy Duties 

Goldstein (Joel K., Prof. Of Law, St. Louis Univ., The Presidency and the Rule of Law: Some  

Preliminary Explorations, 43 St. Louis L.J. 791, Summer) 1999 

The second type of situation is unlikely, but more plausible. In rare 

occasions, I think it possible that some national security rationale, 

sincerely advanced, might override even the executive obligation to enforce a 

judgment. n303 Suppose, for instance, that the Supreme Court, departing from its 

[*840]   United States v. Nixon dicta, ruled that a President must surrender 

documentary evidence for use in a trial that he claimed was privileged due to 

its national security implication. The President, in good faith, believed that 

disclosure of the documents would compromise vital American interests. He also 

believed that the Court lacked constitutional authority to order production of 

the material. He could point to a history of precedent and practice recognizing 

executive autonomy in such matters. Would the President be acting 

unconstitutionally in declining to produce the documents in deference of the 

Court's order? 

    Alternatively, suppose a district judge ordered the President to appear for a 

deposition or for trial in a civil case at a time he had set aside for important 

Middle East negotiations. The President asked for a continuance but the motion 

was denied. Would the President be acting inappropriately if he refused to 

appear? I think not. n304 

2NC A/T: Only Supreme Court makes binding judgements

That’s just stupid

1) Their plan text overturns a previous Supreme Court decision—doesn’t sound very ‘binding’ to me

2) Even the courts don’t regard their decisions as binding
Lawson & Moore (Gary, Prof., N.U. School of Law; and Christopher D., Assoc. Prof., N.U., The 

Executive Power of Constitutional Interpretation, 81 Iowa L. Rev. 1267, July) 1996 

First,. judicial judgments have never been regarded as absolutely final by 

the courts themselves Judgments have always (and more so in the eighteenth 

century than today) been subject to challenge on a number of grounds. The policy 

of finality of judicial decisions has long been at war with the policies of 

securing justice and ensuring that judicial tribunals do not exceed the proper 

scope of their powers. n249 Twentieth-century jurisprudence has increasingly 

given weight to the finality aspect of this balance, n250 but even today, 

judgments are not beyond challenge in subsequent judicial proceedings. n251 The 

Federal Rules of Civil Procedure permit judgments to be avoided in some 

circumstances because of, inter alia, clerical errors, mistake, newly discovered 

evidence, fraud, and voidness.  

Extensions: Court decisions aren’t binding
Structural Autonomy of the Executive Overrides This Assertion 

Strauss (David A., Prof. Of Law, Univ. Of Chicago, Presidential Interpretation of the 

Constitution, 15 Cardozo L. Rev. 113, October) 1993 

    One answer sometimes given is that "the judicial power" mentioned in Article 

III of the Constitution is only the power to render binding judgments in 

particular cases. n23 But this seems to be no more than an assertion. There is 

no reason that the judicial power has to be given that definition in the face of 

a supposed structural imperative of executive autonomy in constitutional 

interpretation. The judicial power might, for example, mean that judgments bind 

private parties to a case, but that the executive branch's role in complying 

with or enforcing judgments is a matter for its own determination.  
2NC A/T: Interpretive Gridlock
…So?

1) Interpretive Gridlock Ensures Stability & Prevents Tyranny 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

The real issue with the power of executive review is not meltdown, but -- to 

use another currently popular term -- "gridlock": friction, inefficiency, and 

lack of resolution. To a certain extent, though, the framers intended gridlock 

as a consequence of separation of powers. What some today call "gridlock," they 

would have termed "stability" and a guard against tyranny. n392 If these 

characteristics are desirable goals when crafting allocations of governmental 

power in general, then they are surely no less   [*330]   desirable when 

crafting allocations of interpretive power (which, as we have seen, is a "meta" 

power to determine the scope of all other governmental powers). There is no 

sound reason to believe that the framers intended anything different. 

Interpretive gridlock is no different from substantive gridlock. n393  

2) The gridlock will eventually end, providing the most stable, fair, and constitutional decision—we still solve your case

3) Executive Review Leads to Competing Interpretations of Constitutionality, Which Protects Liberty 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

Again, Bickel was wrong for all the right reasons. Like judges (and 

legislators), the President swears to uphold the Constitution. Under Marbury, it 

would be "immoral" and "worse than solemn mockery" -- even "a crime" -- to deny 

him direct and independent recourse to the document. Again, Bickel's critique 

inadvertently supports the conclusion of a coordinate power of executive legal 

review. (As for the libel that coordinate review implies "utter chaos," I shall 

discuss this at greater length below. n154 For now, suffice it to say that 

interaction and competition among the branches with respect to other shared 

powers is not thought to generate chaos, but to force compromise, moderation, 

and stability, and thereby to protect liberty.)  

Extensions: Interpretive Gridlock
Gridlock Will Inevitably Be Resolved, and the Interim Conflict Will Produce 

the Most Stable, Fair and Constitutional Decision 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

It is true that the occasions for constitutional conflict will increase under 

my view, but I submit that that is, for the most part, a positive result. It is 

more likely that the law will be interpreted faithfully when that interpretation 

is the product of the interaction of competing views, fighting for either 

supremacy or consensus. Just as the contest of the adversary system is thought 

essential to a court's ability to decide an issue of law in the context of a 

case, n395 so the contest of separate branches fighting over a shared power is 

essential to the constitutional system's ability to reach a rough equilibrium 

resolution of an issue -- subject to being re-opened by the re-emergence of 

differences among the branches. Ongoing tension, conflict, and tug-of-war among 

the branches is not the same thing as chaos. When the disagreement produces a 

central core of consensus and an outer periphery of conflicting views, there is 

that core of consensus -- a core that will settle most disputes and be 

remarkably stable. That there is no consensus on the periphery -- and, on some 

questions, no consensus even as to the core -- is not to be regretted, but 

welcomed. If the major constitutional actors in our system disagree strenuously 

over an important question of law, I submit that it is bad for a false 

resolution to be imposed in an   [*331]   authoritarian manner by any one 

branch. The issue should remain very much alive. On such questions it is better 

frankly to acknowledge that this is a question for which our constitutional 

system has not yet produced a definitive answer. n396 Better to live with 

uncertainty and continued debate than with artificial, imposed repose. As Judge 

Easterbrook put it in another context, there is an equilibrium level of 

disequilibrium. n397  

2NC A/T: Hurts the Poor
That’s just not true

1) No reason that giving constitutional power back to the president would hurt anybody

2) If they're right, then Executive Supremacy is Better because the President is a Unitary Actor AND Inequality is already Rampant in the Judicial System Alone 

Lawson & Moore (Gary, Prof., N.U. School of Law; and Christopher D., Assoc. Prof., N.U., The

Executive Power of Constitutional Interpretation, 81 Iowa L. Rev. 1267, July) 1996

Professor Neuborne's functional argument is more interesting but sheds no

light on the meaning of the Constitution. He complains that permitting each

department to act on its own interpretation of the Constitution rather than

following one uniform interpretation makes it more difficult for constitutional

law to perform its function of guiding behavior n126 and leads to inequality in

legal outcomes, because people who have the resources (or good fortune) to

pursue their claims through more than one department will have advantages over

those who are too poor to challenge initial decisions. n127 These are

reasons--although we think wholly unpersuasive ones n128 --for

constitution-makers to consider adopting a model of one-department supremacy,

but they shed no light on the structure of law interpretation actually contained

in the American Constitution. If the goal is a uniform interpretation of the Constitution, then the

President rather than the courts is the ideal interpreter because the President

is a unitary actor. See Easterbrook, supra note 4, at 917-18. More

fundamentally, however, the possibility of different interpretations by

different departments is a strength, not a weakness, of departmentalism, for the

same reasons that the division of legislative authority among the state and

federal governments, two different federal departments (Congress and the

President), and two branches of Congress is a strength, not a weakness, of the

constitutional separation of powers. As for the problem of inequality among rich

and poor: under a system of pure departmentalism, as under a system of judicial

supremacy, all participants in the legal system face the same formal rules for

litigating claims. Wealthy litigants certainly have more opportunities to pursue

appeals than do less wealthy persons, but that is no more startling or shocking

than is the realization that rich people in shopping malls that are formally

open to everyone have more opportunities to acquire goods than do poor people.

2NC A/T: Court’s objectivity means it solves best
Not so

1) The court is less objective than the president—the fact that they don’t have to answer to the general public, nor stand for re-election, means they can do whatever they want, and they’ll never have to take responsibility.

2) Political Insulation of the Court is a Detriment, not an Asset 

Lawson & Moore (Gary, Prof., N.U. School of Law; and Christopher D., Assoc. Prof., N.U., The 

Executive Power of Constitutional Interpretation, 81 Iowa L. Rev. 1267, July) 1996 

    Finally, even if one were inclined to look for an authoritative interpreter 

of the Constitution whenever the search for objective legal meaning breaks down, 

it is hardly obvious that the federal courts are the   [*1298]   logical choice. 

Professor Neuborne emphasizes the judiciary's relative insulation from political 

pressure, which permits judges "to resolve disputes about the meaning of law in 

ways that protect the politically weak as well as the strong." n141 Such 

insulation might well facilitate a search for an objective legal meaning, but 

the whole thrust of Professor Neuborne's argument is that we must often search 

for an authoritative interpreter because the search for objective legal meaning 

often breaks down. On Professor Neuborne's analysis, the cases in which we are 

interested are not cases that lend themselves to detached, dispassionate, 

technical legal analysis. They are cases in which "legal meaning" results from 

the process of interpretation itself, and they call for political-moral 

judgment. It is not at all clear that insulation from the political process is a 

virtue in this context. If one believes that political-moral decisionmaking 

ideally involves detached, dispassionate, technical analysis, then perhaps the 

judiciary's insulation from political pressure would give it a comparative 

advantage over other departments. But it is very hard to say with a straight 

face that politicalmoral reasoning is more detached, dispassionate, and 

technical, and leads to more determinacy than, originalist constitutional 

interpretation.  

2NC A/T: CP makes all decisions advisory
That’s just not true

1) The CP Doesn't Make Court Opinions advisory any more than Judicial Review Makes Congressional Statutes “Advisory" - The CP Just Decreases Litigation, Which Doesn't Hurt the Judiciary 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

Nor does this conception of the judicial power run contrary to the 

traditional view that Article III does not permit the federal judiciary to 

render "advisory opinions." n293 The advisory opinion doctrine is merely a 

prohibition on Article III courts engaging in extrajudicial resolution of legal 

issues -- of deciding legal questions outside of a litigated "case" or 

"controversy." A judicial opinion, rendered in a proper lawsuit involving 

[*303]   proper parties, does not become "advisory" in this sense simply because 

the executive may decline to honor it within the sphere of his powers. n294 It 

is no more accurate to say that executive legal review renders all judicial 

opinions advisory than to say that judicial review renders every act of Congress 

an advisory statute. n295  

It is true that increased recognition by the executive branch of its 

independent interpretive province might mean that fewer matters would need to be 

litigated, thus diminishing somewhat the role of courts. It is difficult to see 

what is wrong with that. If no party is aggrieved by the executive branch's 

interpretation, who wants a lawsuit? A decrease in litigation is not an 

impairment of the judiciary's constitutional power. 

2) No impact—if returning executive power to the executive decreases the power of the court, then that’s just the way it was meant to be constitutionally—they confuse a balance of powers with separation of powers
Extensions: Solvency
Judicial Decisions Require Executive Enforcement to have Any Practical 

Effect - The Counterplan Bans the Initial Decision To the Same Extent as the 

Affirmative Plan 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

This is an important claim. Judicial judgments are not self-executing. 

Rather, execution of judgments is an executive function. The judiciary is 

dependent on the acquiescence and support of the executive. Without executive 

branch enforcement of its judgments, those judgments will be of no "Force." In 

the unlikely event (in Hamilton's world) of an attempted judicial usurpation of 

power, executive interposition would supply a check against such abuses having 

any practical effect. 
Judgements Don't Execute themselves - Executive Noncompliance Solves the 

Affirmative Case Just As Well As The Plan Does 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

   But that is simply not so in many (if not most) cases. Judgments are rarely 

self-executing; they require, in a word, execution. They are not meaningfully 

different from statutes in that regard. If court decisions constitute "law" 

binding on the parties (just as statutes are "laws" of general applicability), 

then the branch charged with the faithful execution of those laws is, as 

Hamilton recognized in The Federalist No. 78, the executive branch. n218 To the 

extent judgments require execution, the executive, not the judiciary, has the 

last interpretive word.  
Judicial Power Is No More Than the Ability to Render Independent 

Judgements - The Efficacy of Those Judgements Depends on the Executive 

Paulsen (Michael Stokes, Assoc. Prof. Of Law, Univ. Of Minn. Law School, The Most Dangerous  

Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, December) 1994 

A predictable objection to executive review is that it would "short-circuit" 

the judicial process, render judicial determinations pointless, or make every 

judicial decision a mere "advisory opinion." What point is there in having 

courts if the executive may disregard their judgments whenever he thinks them 

wrong (other than jury acquittals in criminal cases)? Indeed, wouldn't this 

amount to executive interpretive supremacy, with the President's power to "say 

what the law is" swallowing up the whole of the judiciary's? And doesn't 

executive supremacy contradict the coordinacy postulate just as much as judicial 

supremacy? 

   The essential flaw in this objection is that it implicitly assumes its own 

conclusion -- that the judicial power is, or must be, something more than a 

power of independent judgment. The assumption seems to be that, without a power 

to coerce the other branches into accepting its judgments, the judicial power 

would be no power at all. As we have seen, though, the definitive exposition of 

the federal judicial power under the Constitution, Hamilton's in The Federalist 

No. 78, emphasized the judiciary's relative weakness compared to the other 

branches. Its power is "merely judgment." The judiciary remains dependent "upon 

the aid of the executive arm even for the efficacy of its judgments." n284  
2NC A/T: CP links to federalism too
Not true

1. Extend the 1NC Paulsen evidence—it’s very specific to the fact that judicial tyranny uniquely crushes state rights. Our action won’t trigger the impact.

2. Overturning or refusing to enforce Supreme Court decisions was never a power of the states—no net loss in state power or state’s rights.

3. Extend the 1NC Goldstein 99 evidence—even if the federalism debate is a wash, the fact that their plan leads to everybody losing their liberty and autonomy means the counterplan is still net beneficial.

2NC A/T: Solvency Deficit

That’s laughable

1. They still haven’t given a single coherent reason why reversing the decision is uniquely worse than non-enforcement.

2. Extend the 1NC Goldstein 99 evidence from Solvency—should the executive refuse to enforce a law, it’s the exact same action as reversing the decision.

3. Even if they win a slight solvency deficit, our net benefits will still outweigh—cross apply the overview analysis that our net benefit impacts happen first, they’re bigger in magnitude, and that the judicial tyranny net benefit turns their case.
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