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APPENDIX A – Chronology of Enron-Amoco-British Petroleum PV Antitrust Abuses

COMES NOW the Solar Development Cooperative represented by Eileen M. Smith, M.Arch. founder and CEO Since 1992, an Intervenor in this Rulemaking Proceeding Into the Utility Distribution Company’s Role Into Distributed and Self Generation [and Amended Agenda of Competition of the Distribution Grid] with a Motion to Compel Discovery and an Evidentiary Hearing Into the Malicious, Antitrust Activities of Enron, Amoco and British Petroleum Using Their Fraudulent Takeover of Solarex Corporation To Suppress Mainstream Deployment of the Building-Integrated Photovoltaics (BI-PV) Industry Since 1984.  


In Support of said Motion, Intervenor states as follows:

In 1992, the Solar Development Cooperative was founded to assure timely mainstream deployment of building-integrated photovoltaics (BI-PV) into the mainstream market of the United States and global marketplace.   Since, that time, we have observed and encountered illegal and far-reaching influences specifically furthered by Enron, Amoco and British Petroleum that are in direct violation of the 

Sherman Antitrust Act Title 15, Chapter 1 Article (1) 330(d).   We seek Commission review of these extreme and far-reaching abuses of Fair Trade and Consumer Protection Commerce laws and compel Commission to timely remand this case to the Department of Justice for Antitrust adjudication.

I     Competition In Electricity Industry Includes Every 

      Type Of Generation and Delivery
Competition does not necessarily constitute peace as is implied in the opening statutes of Assembly Bill 1890, but it does compel in its purest form a cooperation to evolve the best of each participant through a system of systematic fairness, access and reasonableness with the opportunity to evolve innovation within commerce.  Otherwise, we would, of course, call it by its rightful name of tyranny.  In light of their goal to achieve competition and thereby improve products, service and the number of participants in the industry, the California Public Utilities Commission in cooperation with other state agencies including those referenced on the title page have laid as their foundation cornerstone the goal of competition in electricity generation.   


(d) The commission has found, after an extensive public review process, that the interests of the ratepayers and the state as a whole will be best served by moving from the regulatory framework existing on January 1, 1997, in which retail electricity service is provided principally by electrical corporations subject to an obligation to provide ultimate consumers in exclusive service territories with reliable electric service at regulated rates, to a framework under which competition would be allowed in the supply of electric power and customers would be allowed to have the right to choose their supplier of electric power.

(e) Competition in the electric generation market will encourage innovation, efficiency, and better service from all market participants, and will permit the reduction of costly regulatory oversight. 
(f) The delivery of electricity over transmission and distribution systems is currently regulated, and will continue to be regulated to ensure system safety, reliability, environmental protection, and fair access for all market participants.
 
The language of AB 1890 clearly indicates electricity may encompass a variety of generation and delivery choices from demand-side self-generation to mid-size distributed generation to remote site generation with each class of Energy Service Provider supported, without discrimination, by a non-competitive grid management system.  This is a wonderful endeavor.  We must carefully plan into our activities the need for innovative management and training to address the technical and psychological changes that will, successfully, take place in the electricity industry.  

We would like to provide a model herein for Commission to adopt that will assist in review of the issues we bring before this Rulemaking, and in managing the quickly evolving competitive and diverse energy industry.  There are specific differences between the various types of electricity generation that need to be categorized.  We would request the Commission separate the three types of distributed generation shown in this matrix within the second portion of the Rulemaking to make the hearings, comments and workshops more efficient leading to the needed management expertise and focus without discrimination or favoritism toward a specific type of technology.  We strongly urge the Commission to have Environmental and Consumer Protection as the foundation for all types of fuel deployment in the energy industry.

We have noticed a tendency in the energy industry to collect fines for punitive measures that do not mediate or provide restitution to the victims or the problems of influential proponents of the energy industry as it is struggling for its new identity in the world.  We have especially noticed this in terms of Air Quality Standards where fines are too often used to justify abuses of laws when what we need is less pollution.

“Environmental lawyers are discovering new opportunities with the devolution of regulatory and enforcement power from the Environmental Protection Agency to the states.  Issues raised and skills demanded by the globalization of the energy industry create new demands to respond to section members’ needs.

ELECTRICITY GENERATION IN DEREGULATION 1999

Type of Generation
 Type of Project(s)
Size of Project(s) 
Content of Project(s)

Self-Generation

Grid-Connection

DSP*
Residential and 

Small Commercial
500 watts to

10 kwp
Renewable Only

No Fossil Fuels

Net Metering

Self-Generation

Grid-Connection

DSP*
Mid-size

Commercial
10 kWp to

1 MWp
Renewable Only

No Fossil Fuels

CTC 4-1/2 cents

Distributed Generation (DG)

Grid-Connection

Or Small 

Distribution 

System-No Sales

DSP*
Large Commercial Projects w/Multiple End Users That Own Or Use System In Common 
1 MWp to

25 MWp

Limited Production In Line With Goal To Phase Out Fossil Fuels
Cogeneration Renewables Up To 50% Natural Gas Full Compliance With Air Quality Standards–DG

Remote-Site

Energy Service Provider 

ESP** Sales 
Commercial Generation To Sell To Consumers
In Most Cases

Over 1 MWp

 In Line With FF Phase Out
All New Plants Must Be 50% Renewable Energy

UTILITY

Distribution 

Company

UDC


Wires Managers

Reliability 

Electricity Generation 
In Most Cases

Over 1 MWp Unless Backup

Electricity
All New Plants Must Be 75% Renewable Energy

 * DSP = Demand-Side Provider    **ESP= Energy Service Provider

“ . .. As the deregulation process occurs, there will be numerous proceedings at the regulatory level that will shape how this competitive market is going to develop.”

We would like the Commission to consider in this process that we are very concerned and want to discourage offenses like those that have occurred in wrongful and unnecessarily abusive suppression of BI-PV since 1984.  The primary reason for raising these issues is to assure these kind of abuses in commerce suppressing BI-PV are not allowed to continue.  We seek to have the fines gained in this process after expenses be used in restitution to heal and/or further the BI-PV industry.   We would like the Commission to include in this Antitrust adjudication the goal of restitution of the businesses and people directly effected by their wrongful suppression of the BI-PV industry, abusing its Solarex founders, publicly committing fraud about the history of the industry, inflating the price of PV products for many years and maliciously destroying leading American photovoltaic companies pushing the taxpaid innovation into foreign ownership.  We compel Commission attempt to identify and make whole the many people whose work in or need for BI-PV have been forestalled by the negligent acts of Enron-Amoco-Solarex and British Petroleum.  The Commission needs to take this opportunity to shift from the fossil fuel focus for DG in this Rulemaking to the promise of pollution-free, aesthetic, silicon semiconductor photovoltaic building materials used for electricity generation.  It is truly a technology of Peace and should be the foundation of the Rulemaking before the Commission.  The agenda to deploy fossil fuels in distributed-generation must be challenged for health and safety reasons as well as for national security and future vested interest values.  

“The gas pipeline example is instructive in another sense.  Although the focus of the order instituting rulemaking is on competition in electric distribution, it is becoming increasingly difficult to isolate the electric industry from the gas industry; the convergence of gas and electricity foreseen in the Natural Gas Strategy Report
 is already underway and accelerating…mini-turbines or fuel cells, use gas to produce electricity, and firms using these technologies will face identical problems and obstacles in both industries.”
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An electricity Commission in the United States most likely knows something about the problems of gas deployment.  Fossil fuels generated 70% of the electricity consumed by Americans in 1994.  We do not want or need 90% fossil fuels by the end of the first or second decade of the next Century and New Millennium.   The time is ripe to advance photovoltaics. Even at less than 0.001% of the electricity consumed by Americans in 1994, the President of the Rockefella Foundation emphasizes “the price is right”

With that in mind, we would like to compel discovery into the actions of Enron-Amoco who forced the Solarex Corporation out of business beginning in 1983 much against their wishes and with fraudulent misrepresentation of their investment intentions that led to this malicious takeover.  Solarex Corporation was flourishing with a brand-new factory backed up with orders and payment for a $6 million dollar project guaranteed from the Department of Energy.  The 300 kWp Intercultural Center at Washington, DC is an historic landmark in modern architecture.  Yet, since the Enron-Amoco takeover this elegant project has been dramatically suppressed to the point that many of the people who work in the building are not aware the pretty blue roof is creating over a megawatt of clean, pollution-free electricity everyday right in the heart of the Nation’s capital.  The Intercultural Center was built as a center of International Mediation and Peace.  We must heal these most wanting wounds before we can realistically proceed into a truly competitive energy industry.  At the June 1, 1999 Hearing, we discovered that Enron, Amoco nor British Petroleum had shared the existence of this important solar electric building with the CPUC Commission as they all indicated it was the first time they had ever heard of it.  Competition cannot realistically evolve upon the foundations of deceit and oppression.  

300 Kilowatt Peak Building-Integrated Photovoltaic (BI-PV) Rooftop

Intercultural Center at Georgetown University in Washington, DC 

Installation Completed In 1984 By Solarex Corporation
[image: image2.png]



Sherman Antitrust Act Title 15, Chapter 1


When I worked in this building in 1995 and 1996, most of the people I talked to who work in the building, everyday, do not know the pretty blue roof is creating electricity.  According to Section 1 of the Sherman Antitrust Act, restraint of trade is illegal.  Section 2 indicates that monopolizing trade is a felony.  When I attempted to have a workshop at the Intercultural Center, Bill Rever, upset the basket and finally confessed he didn’t want to share Solarex ‘territory’ with United Solar.  In our follow-up conversation with United Solar, they told us Solarex had been suing them for two years.  This is when we started investigating who owned Solarex and how that might effect our project and the entire photovoltaic industry.  The primary goal of the workshop was educational.  My goal is to open my first ElectriCity® Studio with BI-PV Showroom where consumers browse through pictures of industry projects and the best BI-PV products in the global market from a variety of manufacturers.  Then, photovoltaics might begin to be a represent a competitive consumer product.  Presently, the only competitive viability is in terms of suppression of the technology primarily by these three oil cartels, and Siemens Solar who took over Arco Solar’s patents after Enron-Amoco sued them out of business with Solarex patents. Section 3 indicates Trusts in Territories or the District of Columbia are illegal. 
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“Many of you understand that the present energy paradigm as – excuse me – run out of gas.  We think it is cheap and indispensable, yet at every opportunity we confuse present cost with future cost.  Our high-power investment firms are so sophisticated about net present value . . . why aren’t they as savvy about future costs?  When will we learn to apply the concept of present value to quality of life?  To the opportunity or destruction, our children will inherit?

I believe it is time to choose solar.  A substantial part of the future can rely on commercially sound, technically reliable solar.  I believe the price is right.

. . .But, we need something that goes a little faster and a little farther than a twenty-year program of informal seepage.”

A. What Is Photovoltaic Semiconductor Silicon Electronics and Electricity?


First, we must consider, what is a Semiconductor?

A number of elements are classified as semiconductors including silicon, zinc, and germanium. These elements have the ability to conduct electrical current, and they can be regulated in the amount of their conductivity. Silicon is the most widely used semiconductor material because it is easily obtained.
 

Silicon is basically extracted from sand. It has been used for centuries to make cast iron, bricks, and pottery. In ultra-pure form, the controlled addition of minute amounts of certain impurities (called dopants) alters the atomic structure of the silicon. The silicon can then be made to act as a conductor or a nonconductor, depending upon the polarity of an electrical charge applied to it. Hence, the generic term semiconductor.

Silicon for computer electronics is refined a billion to one purity.  Photovoltaic-grade silicon only needs to be refined a million to one purity.  The blessing is that this makes it much cheaper per unit as a material used in PV manufacturing.  The problem is that all of the main silicon refineries are presently producing only computer-grade silicon.  The photovoltaics industry only gets what the computer industry does not use or what is recycled.  A news article in one of the solar energy newsletters indicated several years ago that Enron-Amoco-Solarex  conducted a feasibility study on developing a line of silicon for PV manufacturing.  Their findings, which were highly publicized in the PV industry,  alleged that organizing a mining endeavor like this would be too expensive to pursue.  This needs to be challenged and clarified.  It is obviously a type of price fixing.  It is fraudulent and with their international involvement violates several Sections of the Antitrust laws:  13  Discrimination in price, services or facilities and 6a conduct involving trade or commerce with foreign nations.  

How could it possibly be that expensive to mine and refine sand.   The Solar Development Cooperative published their 15-year  $2 billion dollar business plan in 1995 that focuses on construction of 1,000 Solar-Voltaic DomeTm in the world market.  We proposed a competition to build 100 Headrick Solar-Voltaic™ Domes In the United States, the European Commission and Japan that was published in the conference proceedings o the World Renewable Energy Congress IV in 1996 before the Million Solar Rooftops In USA By 2010 Program was announced.  They could have used our business goals to further their own manufacturing potential by establishing a mining line for PV. 

Solarex needs to produce the findings of this alleged study as evidence, which has affected financier confidence and decisions.   If proven Enron, Amoco and/or British Petroleum associate actions were fraudulent, it could lead to prosecution of Section 1, 2, 3, 6a and/or 13 of the Antitrust statutes.  

When I spoke in Egypt, I was invited to tour the only PV manufacturing facility in the country.  It was produced with Siemens and Spire Corporation.   The entire facility was only around 40’ by 50’ or 20,000 SF, if that.   Egypt has a tremendous need for photovoltaic technology in Cairo with high energy prices and unreliable electricity in some areas.  There is a huge desert there to produce plenty of photovoltaic-grade silicon which is a far more lucrative gold mine than the oil industry will ever be because of its future vested interest, the fact it can be recycled and due to its many dual use product-driven market characteristics.  It is also much less destructive from mining to generation.   

The California Public Utilities Commission could provide incentives for BI-PV manufacturing and PV-grade silicon for small businesses to assure the industry is freed from large cartel oppression and restraint.  If Enron-Amoco or BP-Amoco were actually interested in mainstream deployment of BI-PV, they would put together the mining effort and make it happen. They would settle their conflicts as professionally and quickly as possible without causing malicious harm or further damage to the parties.  

This leads us to a major reason for initiating this antitrust action:

 A number of potential manufacturing companies I have worked with hesitate to pursue their solar energy goals because they do not want to lose their resources from malicious litigation with unconscionable abuse intended primarily to harm the company not resolve an alleged patent infringement.   Enron-Amoco now BP-Amoco and Enron-PGE’s most recent lawsuit was against Advanced Photovoltaic Systems [APS].  This needs to be investigated.  Enron-Amoco used Solarex to sue less than a year after they opened their fully automated PV line in Fairfield, California in 1994.  May 1997, a month after the Million Solar Rooftops Program was announced, BP Solar invested $20 million in the ailing company still being attacked by Enron-Amoco.  Shortly afterward, BP called on their loan or investment very similar to the takeover pattern used by Enron-Amoco to take over Solarex in 1984.  Then BP-AMOCO merged.  Now, they own over 60% of the original American technology developed with American tax dollars and Siemens Solar owns the Arco Solar products.  This behavior needs to be evaluated and analyzed in terms of investment risks for interested BI-PV businesses as well as the Antitrust violations involved.     

We seek to have these lawsuits reviewed and to find out if any other suits have been brought by Enron, Amoco or British Petroleum regarding photovoltaic technology, on what grounds and how long it took to resolve them.  If Enron, Amoco, BP, Solarex are not suppressing photovoltaics, then we might, today, see them involved in an antitrust suit for dominating the industry by producing too many life-preserving PV products for millions of Americans and foreign nations that would be using PV for their electricity needs in lieu of suppressing the BI-PV industry.  Lack of deployment on their part is highly antitrust and criminal in nature in that it has suppressed a needed life-preserving renewable technology for fifteen years.

“Recall Judge Learned Hand’s classic formulation of the negligence standard in which burden is balanced against the combination of the probability and gravity of the potential harm.”
  

Through fraud and brutal lawsuits, these oil cartels have controlled access to BI-PV, restrained production and fixed industry prices suppressing consumer confidence.  Enron-BP-Amoco now control a substantial portion of the photovoltaics industry with over fifty percent of the BI-PV products developed through American innovation and tax payer dollars directed into foreign ownership as a direct result of their actions in the past fifteen years.  Yet, they come to CPUC Rulemakings on DG like this one, with highly unrealistic comparisons about the cost of gas turbines and photovoltaics.   In the Rulemaking before us, these companies do not formally address the needs of BI-PV consumers or BI-PV technology interconnections.  They put forth a clear agenda to purse only gas turbine deployment insisting they must not be burdened with Air Quality Standards demonstrating a highly severe antitrust agenda.   Our concern is that they are keeping needed health preserving technology from the mainstream market where it belongs.  If they had not taken over Solarex in 1984, how many more mid-size PV projects would we see in the United States and around the world.  We submit to the Commission that there would be at least 100, maybe more and residential PV. 

These actions are in violation of Section 13. Discrimination in price, services or facilities.   In determining damages, we could compare the potential of photovoltaics with Microsoft that boasts around $500 billion in the last twenty years.  In the Chronology included at Appendix A, you find that photovoltaics developed at the same pace as computer semiconductors until 1984 when after the Enron-Amoco takeover PV production fell from 10,000 kWp to 3,029 in 1987.
  “From 1984 to 1986, the number of manufacturing firms in the solar industry declined by 127.”
  In 1987, when production began to increase, again, Enron-Amoco began suing American leaders over patents.

“Areas for scrutiny should include not only licensing, but settlements of patent interference proceedings and settlements of lawsuits.

“An Order Instituting Rulemaking (OIR) is an investigatory proceeding opened by the Commission to consider the creation or revision of rules or guidelines in a matter affecting more than one utility or a broad sector of an industry.”

Bill Althouse raises the question, I faced during the Opening Plenary session of the American Power Conference in 1997.  I asked Kurt Yeager, then President of EPRI why they weren’t actually deploying more photovoltaics in 3rd World Countries.  He immediately answered that it was because they did not know enough about PV to safely deploy it in 3rd World Nations.  What could be safer than PV to deploy?  I then followed with a question asking why we weren’t deploying more PV in America so we would better understand it in light of the tremendous export potential.  He said that photovoltaics are too expensive to deploy in the United States.  BI-PV is already competitively priced at less than 0.001% of the electricity consumed in the United States when compared to coal at 55% of the electricity produced in 1994.  Further, it readily blends, today, with dual-use advantages in three existing mega billion dollar industries of construction [land values], electricity and the computer semiconductors. Based on Economics 101 rules that teach us five widgets are much more expensive to manufacture than a million widgets, the only thing keeping the price of BI-PV a little bit higher than its overgrown and dangerous competitors is the lack of deployment.  Thus, in real terms, its value, today, is more economic than any other source of electricity generation in the market, today.  Yeager’s answer is not rational.  When I    served for a short time on the CADER committee, I found the primary focus for their group discussion was to make sure EPRI received a high dollar contract for developing a database that already exists.  The question Bill Althouse recently submitted for review was an antitrust claim to the Department of Justice.  He asked “Are Utilities Suppressing Distributed Generation? Alternative Energy Advocate Alleges Industry Collusion Led By EPRI.”
   We compel the Commission to reevaluate the basis of their own hand in pushing forward the oil cartel agenda of natural gas fossil fuel deployment in this proceedings when we have the potential of BI-PV to deploy.  

We would have to agree that there appears to be some function of suppression of renewables technology by the national laboratories and in this Rulemaking regarding the deployment of renewable energy.  With a strong fossil fuels agenda that is already covered in numerous other proceedings before the Commission, we would ask the Commission to seriously consider their role in establishing the fossil fuel  agenda with very little discussion about renewables technology initiated by the Commission and CPUC staff.  Following EPRI’s rather guarded and unclear answer to Janet Reno’s inquiry, we find the cover page article on Reinventing Government? the effects of Nuclear Competition.

I have a real concern with the lack of inclusion of solar self-generation technology in this proceeding, and wonder how Enron, Amoco and British Petroleum are influencing Commission’s actions in this way.  There is also a great lack of discussion about photovoltaics in EPRI’s answer to Mr. Althouse.  The school curriculum of our children does not include as much information about photovoltaics as it did twenty years ago.   The atrocities of fossil fuel deployment and nuclear plant accidents are being downplayed.  August’s issue of the Public Utilities Fortnightly asks if ‘global warming’ is a dead political issue.  In the CPUC THE ENVIRONMENTAL Protection Agency permissibly acted under Sec. 302 of the Emergency Planning and Right to Know Act, 42 U.S.C. 11002, in allowing a chemical to remain on a list of extremely hazardous substances based on toxicity alone, the D.C. Circuit held May 10. 

Enron in their Comments challenges the Commission claiming a conflict of interest.

“In the current market structure, each utility faces inherent financial conflicts of interest.  It provides transportation services to itself and to Electric Service Providers (ESPs), including its affiliates.  It also procures electricity or gas for itself to sell to its own retail customers, in direct competition with other ESPs.”

SDC claims Enron, Amoco and British Petroleum face extreme inherent conflicts of interest in owning and suppressing PV products and PV production facilities that they have substantially and maliciously used to suppress the PV industry for over fifteen years.  The Commission must take this opportunity to address these abuses of power with the goal of finally allowing photovoltaics to evolve to the mainstream market.

“4TH CIRCUIT. U.S. v. Marcus, Md., 95-5600, 5-3. Sentence imposed following plea of guilty to one count of conspiracy to defraud United States is affirmed. Lower court didn't err in finding that victims of offense suffered economic loss in excess of $10 million, resulting in application of 15-level enhancement to base offense level pursuant to U.S.S.G. 2F1.1(b)(1)(P). Given unchallenged finding that consumers would not purchase cardiac-ailment drug of unknown safety and efficacy at any price, district court correctly concluded that gross sales were the appropriate measure of the actual loss suffered by consumers under such facts.”

“Sierra Club v. Glickman, WDTx., 95-50672, 5-2. Reversed American Farm Bureau Federation, as representative of farmers pumping from aquifer, and state of Texas may intervene in suit alleging that numerous government activities, including subsidization of and failure to establish conservation programs for farmers in central and western Texas, have led to over-pumping of aquifer. That not all federation members support intervention is not dispositive. Federation has standing to sue if only few members support it.”

“Intellectual property, compared to other forms of property, has 

distinguishing characteristics that may raise unique considerations under the antitrust laws. Both intellectual property laws and antitrust laws serve to promote innovation and consumer welfare, but they do so in different and seemingly conflicting ways.

        Whereas intellectual property rights may reward innovation by 

excluding others from making, using or selling a product, the antitrust laws seek to promote innovation and enhance consumer welfare by preventing certain anti-competitive practices that restrict the manufacture, use or sale of a product.”

“Today, the most fruitful grounds for antitrust and misuse counterclaims may be those predicated as Sherman Act Sec. 1 violations. The Department of Justice's recent Guidelines for the Licensing and Acquisition of Intellectual Property suggest scrutiny of the patentee's licensing practices and other agreements with competitors that may lead to evidence of anticompetitive effects. The guidelines recognize that "innovation markets" may be foreclosed by overzealous licensing practices--a concept as yet untested in the courts. Areas for scrutiny should include not only licensing but settlements of patent interference proceedings and settlements of lawsuits.”

 “Thus, the court's belief that the impact of NAAQS will be entirely indirect because states ultimately control the mix of regulatory measures designed to attain the NAAQS seems to betray a misunderstanding of the many mandatory technology-forcing elements of the Clean Air Act program--elements that states may administer but may not dilute, even to soften the impact of the NAAQS on small business.”
 ---or large multinational corporations. [Emphasis Added]

“Managers overseeing operations that cause environmental harm may be held criminally liable under the Clean Water Act.

“ . . . detail of the safe and efficient maintenance and construction of track, structures and marine facilities of the entire railroad...."

“Such corporate compliance programs, coupled with serious enforcement efforts, will help shield officers and managers from criminal liability under the Clean Water Act and other similar environmental laws.

 “Mr. Klein has already had a banner year. In April, he exacted the largest antitrust fine in U.S. history, when UCAR International, a Connecticut company that makes components for steel mills, agreed to pay $110 million for participating in an international price-fixing cartel. Mr. Klein says that there are more than 30 grand juries looking at potential charges. He also coaxed the Department of Defense to drop its light touch on industry mergers and to block the huge Lockheed Martin/Northrup Grumman merger. The parties dropped the deal rather than face a trial.”

“Its ultimate decision, in Nobelpharma AB v. Implant Innovations, or Nobelpharma II, established for the first time that Federal Circuit law, rather than the law of the circuit in which the trial court sits, henceforth will determine whether a patent-infringement plaintiff should be stripped of immunity under the antitrust laws.  Applying a 33-year-old U.S. Supreme Court precedent, the Federal Circuit held that this immunity is lost when it is demonstrated that the patent was procured by knowing and willful fraud; the patent would not have issued but for that fraud; the plaintiff was aware of that fraud at the time suit was filed; and the other elements of an antitrust violation can be established under the law of the regional circuit. Ruling that these elements had been proved by the patent-infringement defendant in the case before it, the Federal Circuit upheld the jury's verdict finding the patent owner liable under the antitrust counterclaim.”

“The doctrine of patent misuse was developed by the courts in the context of its being asserted as an affirmative defense in patent litigation. If successful, the defense renders the patent unenforceable unless and until the conduct constituting the misuse ceases or is purged.

"The correct standard is that there must be evidence that tends to exclude the possibility of independent action.... That is, there must be direct or circumstantial evidence that reasonably tends to prove that the [alleged conspirators] had a conscious commitment to a common scheme designed to achieve an unlawful objective."

We believe, as did Dr. Lindmeyer, that Amoco intentionally offered to help Solarex with the full intention of calling the loans at a critical time indicating to the Banker they had lost interest in photovoltaics simply to take control of a large portion of the photovoltaic industry. 

“I got a lot of documents out of Amoco, which showed they always had the intention of taking over [Solarex], and that this declaration to the bank that they had lost interest in solar is absolutely a lie.”

Domestic photovoltaic production began to reduce shortly after the Enron-Amoco took possession.  It declined steadily from over 10,000 kilowatt peak per year in 1983 to 3,029.  Computer semiconductors that had up until that time progressed along about the same as photovoltaics began to flourish.  Developments we have seen in use of computer semiconductors since mainstream deployment within the past fifteen years is amazing with the most recent innovation of the Internet.
“While one gas turbine may not have significant emissions, collectively 100,000 gas turbines threaten the health and safety of humanity.  Photovoltaics is a pollution-free benign dual–use technology.  Intentionally suppressing photovoltaic technology from the US and globally marketplace  would carry criminal fines far greater than fraud in advertising cigarettes.
  

Mr. Kulkarni’s statement that they will start the DG industry with a focus on fossil fuels and then deploy PV when it is more affordable implying the agenda will change to renewables in the near future or even in this Century is highly niave..
  Once the gas turbine industry gets  started and the agenda is established through deployment, it will be difficult to gain financing for deployment of renewables technology in DG if patterns of behavior are consistent and persistent.  We compel the Commission to strongly consider the irrational focus on fossil fuel gas turbines in this rulemaking coupled with the need to adjudicate the long-term and consequential suppression of renewable technology from mainstream deployment by Enron, Amoco and British Petroleum.   

The goal of this Motion is to redirect the decisions of this Rulemaking toward the reality of fossil fuel depletion within the next fifty years, and to bring Enron-AMOCO and BP-AMOCO under appropriate antitrust litigation for their malicious abuse of litigation and unconscionable suppression of a life-saving electricity production technology for over 15 years from 1984 to the present.  SDC/Smith has suffered significant hardship and trauma due to the negligent and fraudulent business practices of Enron-AMOCO-Solarex, and we are very concerned with the safety of the members of ARCO Corporation who may be intimidated in relation to the ARCO Solar litigation brought by Enron-AMOCO-Solarex 1988-1991.  Enron-AMOCO used Solarex patents to sue ARCO Solar out of business with money as no option, the Commission can insist in this Rulemaking in restitution, Enron-AMOCO and BP-AMOCO administer a focus for renewable energy deployment focused on photovoltaics with money as being no issue.   When photovoltaics becomes 1% of the electricity consumed in the United States, there is not one other form of electricity production that will cost less.  Volume of deployment/price is an Economics 101 concept.  

“The Second-hand smoke of the energy industry is costing us substantially more than the stock market figures reveal.  Thus, unchecked fossil fuel deployment is extremely fraudulent, antitrust and criminal in nature.
  


In summary, the Commission would be ignoring their own policy, expressed goals and objectives of competition and clean air in deregulation if they were to forestall the needed investigation of these severe and far-reaching antitrust issues brought officially before them, today, in this proceedings.   

 
                                             
Respectfully Submitted,






          Eileen M. Smith, M.Arch.





                   Founder & CEO 






          Solar Development Cooperative







3535 East Coast Highway







Corona del Mar, CA  92625

APPENDIX 

A 

Historic Overview of Photovoltaic Industry

http://www.pvpower.com/pvhistory.html
COMPUTER COMPARISON REFERENCE 

Short History Of Semiconductor Memory Chips

http://www.micron.com/mti/hr/education/ic_history/history.html

APPENDIX A 

114 CERTIFIED MODULES  REGISTERED FOR

California Energy Commission’s 50% Buydown

SUMMARY OUTLINE OF ENRON-AMOCO-BRITISH PETROLEUM

DOMINANCE OVER PV INDUSTRY, TODAY WITH BRIEF SUMMAY

OF HOW THEY GAINED CONTROL THROUGH ANTITRUST ACTIVITIES
Solarex Corporation – 25 modules

1975 founded by Dr. Lindmeyer & Dr. Varardi

First terrestrial photovoltaic (PV) company in the world. 

Enron-Amoco, through fraudulent misrepresentation forced Solarex Corporation out of business just as company was starting to thrive1983/84.  This needs to be researched.  Taking by fraud would stimulate the “doctrine of patent misuse”
.

[image: image4.png]


 PV "Breeder" Factory built in 1982 in Fredericks, Maryland 200 kWp roof

First building-integrated photovoltaic (BI-PV)

[image: image5.png]



300 kWp roof completed 1984 Intercultural Center  Georgetown University  Washington, DC

Further, if Enron-Amoco intentionally and strategically used Solarex patents to put other PV companies out of business in lieu of merely claiming infringement, it would represent a taking and misuse of a patent. 

From the start of Solarex in 1974, to 1981 no PV production was reported.  We realize the tremendous investment the founders provided to initiate the terrestrial PV industry.  In 1982, the first terrestrial PV production was reported at 6,897 kWp. 1984 to 1986, manufacturing firms in the solar industry declined by 127

Siemens Solar – 21 modules

Enron-Amoco used Solarex patents to sue Arco Solar and put them out of business 1987-1991 Arco Solar had installed 1st One Megawatt field 

PV power plant at Hesperia, CA 1983  Siemens took Arco’s patents and factory 

Closed PV Home Design Program saying PV too expensive for residential                                                                                                            

United Solar Incorporated – 20 modules – BI-PV Project at UCI
 

Enron-Amoco used Solarex to sue United Solar 1993-97.  This delayed entry 

of 1st thin film batten-seam standing-seam roof into marketplace.
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Advanced Photovoltaics Systems (APS) 

· Modules Not Listed 

   
Enron Amoco used Solarex to sue APS out of business 1995-1998.

[image: image7.png]



First fully automated PV factory 

Opened w/PV Mat DOE Funding Fairfield, California 1994

BP Solar loaned them $20 Million 

May 1997 A month After The

Million Solar Roofs In USA By 2010 Program Announced

 BP Solar called their loan and took over APS January 1998 – similar pattern used to takeover Solarex Corporation in 1983 by Enron-Amoco calling loan.

Chicago Tribune quoted Harvey Forest, President Solarex on front page saying “America has no solar leaders insisting consumers don’t care about pollution”
. 

 –SDC adds there are few solar leaders Enron-Amoco-Solarex-BP hasn’t tried to put out of business!  My question is when have American consumers had ready access to BI-PV products supported by a reliable service industry in a Competitive grid supported energy industry to demonstrate they don’t care?!

BP Solar – 6 modules –they now own Solarex, APS and Arco Corp.

          British Petroleum took Amoco August 1998

SDC requested in Opening Comments of this Rulemaking that the Commission initiate an antitrust investigation March 17, 1999

          British Petroleum took over entire ARCO Corporation April 2, 1999 

          BP Took Enron’s 50% of Solarex Corporation April 6, 1999

          Atlantis uses Solarex modules for their Sunslates – 3 Modules

          75 of 114 (66%) of Modules effected by Enron-Amoco Actions 

          96% of the 75 Modules Transferred To Foreign Ownership

          68% of modules certified for this program are either owned by

          companies sued by Enron-Amoco-Solarex and/or taken over by

          Amoco and/or a foreign interest – due to Enron-Amoco litigation

          Considering the major hurdle of mainstream deployment of PV is product access and increased production with specific PUC issues of access to and limiting grid-connection and net metering, we believe Enron-Amoco and BP-Amoco have the resources to have deployed photovoltaics on a much larger scale over the past 15 years.  They could rather easily have resolved the problem of silicon shortage due to present Industry focus on computer grade silicon could have used their mining

expertise to develop an abundant line of silicon specifically for mainstream deployment of BI-PV, and thereby greatly reducing its cost while increasing availability. 

PHOTOVOLTAIC POWER STATION AND SOUND BARRIER WALL
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PV Sound Barrier Wall Along Most Any Highway In The World

CERTIFICATE OF SERVICE 

I certify that I have on this 30th day of July, 1999 hand-delivered seven copies (retaining the original in my files as is allowed by CPUC statutes) of this MOTION TO COMPEL DISCOVERY AND EVIDENTIARY HEARING Into Malicious, Antitrust Activities of Enron, Amoco and British PetroleumUsing Their Fraudulent Takeover of Solarex Corporation To Suppress Mainstream Deployment of the Building-Integrated Photovoltaics (BI-PV) Industry Since 1984 on the California Public Utilities Commission Los Angeles Outreach office in downtown located at 320 W. 4th Street  Suite 500, Los Angeles, California and request two file-stamped copies be returned to the Solar Development Cooperative 3535 East Coast Highway Corona del Mar, CA  92625.  We have filed this Motion by electronic mail at r9812015@cpuc.ca.gov for posting as is required by the Commission and to the Respondents attached by electronic mail.  We docketed, today, this Motion with the California Energy Commission by E-mail: docket@energy.state.ca.us as is required for official docketing and will mail thirteen copies to the CEC requesting two file-stamped copies be returned to us. 


Eileen M. Smith, M.Arch. 



Founder & CEO Since 1992


SOLAR DEVELOPMENT COOPERATIVE


3535 East Coast Highway 


Corona del Mar, CA  92625


949-862-5826 Extension 1
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