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Joanie’s Story


Before walking into Joanie’s house in Decatur, I had to make sure that I did not wear any cologne or perfume.  Four years ago, Joanie got a chemical illness called multiple chemical sensitivity from her workplace.  Her body’s health began to break down.  Any chemical scent or fragrance will cause muscle cramps, weakness, joint aches, and blurry vision.  Her roommate had lived in that house for 6 months and can not use any scented personal stuff, which includes soap, toothpaste, shampoo, gel, and detergent.  


Joanie got her college degree at Agnes Scott College in 1991 and received a teaching certificate.  After graduating from college, she started her career as a teacher for behavior disordered adolescents in a private treatment center.  Yet at the end of 1992, she became allergic to chemicals.  It was the carpet in her classroom made her sick.  A sample carpet test showed the carpet contains 0.07PPM formaldehyde, which is three time more than OSHA allows.  Two children, who were also affected at that time, may not recover.  Joanie quit that job after discovering that the carpet made her sick.


Joanie found another job as a teacher in a private church treatment center.  Unfortunately, a carpet cleaner that contains formaldehyde injured her again.  Since her employer failed to improve her working environment, and she was harassed by her assistant who used fragrance every day, Joanie became more and more sick.  She sent a letter to her employer asking for accommodation, but the employer refused to talk to her and terminated her in January 1997.  Joanie lost her job, health insurance, and all other benefits.  She is now suing her employer for the violation of Americans with Disabilities Act (ADA).


Since chemicals existed everywhere in the work environment, I wondered what kind of accommodation would be reasonable for the employer and helpful to her.  She showed me a letter written by her doctor that listed some possible accommodations for her:


open manually and close window in her immediate work area;


work in an area with old furniture;


work in an area without new carpet;


work in an area without particle board partitions or foam-covered partitions;


awareness of cleaning crew’s maintenance schedule and any significant workplace renovation..


	Each accommodation seems to be very feasible and will not result in additional cost to the employer.   It would be hard for me to imagine that the employer would say no to those accommodations.


Joanie said, “I just graduated from college, just got a teaching certificate, and just start my career.  Now I’m at home, wondering where my next meal will come from.”  Since she was fired, she can only work at home and was very lonely for one year.  She was isolated from people and did not have any social life.


However, illness does not defeat Joanie.  She recently formed an injured workers organization in the metro Atlanta area called “Alliance of Georgia Injured Workers” with her friend Charlie Orrock, who is also an occupational injured worker.  The goal of this organization is to offer mutual emotional assistance and support to injured workers and information dealing with the Workers Compensation System.  They are seeking to change the Georgia law; they want to make it illegal for employers to fire or harass someone who brings the Worker Compensation Claim. 


Illness does not defeat Joanie; it just changed her attitude toward life.  With a smile on her face, she said, “In some ways, this disease changed my life style and made me healthier.  I got rid of many chemicals in my house, exercise a lot, and I’m a vegetarian now.  I feel even better than I did.”





What is a Multiple Chemical Sensitivity?


Chemical illness represents a growing number of occupational diseases.  A chemical illness is a health problem resulting from exposure to toxic substances.  One severe form of this problem is called multiple chemical sensitivity. 


Although multiple chemical sensitivity (MCS) syndrome is almost universally called multiple chemical sensitivity in the scientific community today, before 1987 it was known by a variety of names.  An MCS occurs when the body’s immune system is destroyed, so the person becomes extremely sensitive to the chemicals and substances found in the immediate environment.  Any chemical substance --- from colognes to paints to cigarette smoke --- can trigger an allergic reaction.  MCS can affect the brain, nervous system, internal organs, immune system, and respiratory system.


	Workers can contract chemical illness in two ways: acute and chronic exposure.  Acute exposure is a severe, one-time exposure to a chemical. The worker knows something is wrong because the body reacts immediately.  Workers can also receive chronic exposure, which is a smaller dose of a chemical over time.  In the case of chronic exposures, the disease builds very slowly, and symptoms might not show up for ten to forty years.  This means that workers might not realize that their job is harming their health until the damage has been done.


	The number of chemicals the victims respond to is equally wide, ranging from pesticide residues to vehicle exhaust, household cleaners, perfumes, passive cigarette smoke, formaldehyde in new clothing, fumes from gas stoves, glues, carpets in new construction, emissions from carbonless copy paper, laser printers, and newsprint.


	Another theory held that psychological factors caused MCS.  To many traditional allergists and psychiatrists, the onset of MCS is due almost entirely to psychological factors. Stress may also play some role in who becomes affected, but how big a role is still uncertain.  Stress definitely increases the occurrence of “reactions.”  





Lawyer’s Perspective


Michael A. Caldwell, J.D. a well-known labor and employment lawyer in Georgia, is a former Chairman of the Georgia State Bar Labor and Employment Law Section, and serves as Editor-in-Chief of its labor and employment law newsletter..  During his 26 years experience in the practice of labor law, Mr. Caldwell has been involved in all major areas of labor and employment law.  He is a current Principal in the Atlanta law firm of DeLong, Caldwell & Wisebram, L.L.C., and an adjunct professor of Human Resources Law and Ethics at Georgia State University’s Beebe Institute. 





Q. Are people who suffered from MCS protected by ADA?


A. One important aspect of the definition of “disability” is a physical or mental impairment that substantially limits one or more of the person’s major life activities.  In this issue, whether an individual is “substantially limited,” depends on the nature and severity of the impairment and whether MCS impacts a major life function of the individual.  For example, if a doctor concluded that a person is only allergic to the chemicals present within a specific building where the person works, that person probably would not be protected by ADA since the allergy does not impact a major life function.  “Major life functions” are defined in the EEOC regulations as including, but not limited to, “caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working.”  Hence the MCS condition probably would need to affect the individual in a wide variety of environmental settings before it could be considered a disability within the meaning of the ADA.


Q. MCS is sometimes difficult to prove.  If there is no medical examination to prove how the person got this disease, is the person still protected by ADA?


A.  The manner in which a person contracted the disease or disorder doesn’t determine whether the disorder can constitute a disability under the ADA. A Plaintiff can prove MCS is a substantial impairment of a major life function regardless of whether the origin of the condition is psychosomatic (mental), or organic (physical). A diagnosis of a psychological condition can be evidence of a substantial impairment just as certainly as a physical examination which reveals the condition’s existence. Hence, even if the plaintiff fails to prove this disease exists through evidence derived from a medical examination, a psychologist could nevertheless testify to the conclusion that the disease resulted from mental rather than physical disorders in the individual. Both physical and mental impairments are covered under ADA.


What is the best method for an employer to deal with this issue?


A.  With every employee, an employer should look first at what the person can do, and what tasks the employer needs to have performed. First, under the ADA, in matching job demands with individual’s abilities, the individual need only be able to perform the “essential functions” of the job. The individual’s job knowledge, skill, and experience are the most relevant components of the employer’s inquiry as to whether he is “qualified.” To make this determination the employer must also be aware of, and able to prove, the knowledge, skill and experience which are actually necessary to perform the job successfully. This analysis determines whether the individual is “qualified” to perform the job, as defined in the ADA. The ADA only protects people who are qualified to perform the job “with or without reasonable accommodation” under the ADA. Second, the employer should see whether the individual’s impairment effect a major life function. If an individual is unable to perform the essential functions of the job because of a disability, then the employer must determine whether there is a reasonable accommodation which would enable the individual to perform the essential functions. The question of whether it is the individual or the employer who must suggest the accommodation is one of the issues being litigated today. So far the federal courts in Georgia have ruled that the individual or employee must suggest the enabling accommodation. This is an important distinction. 


Q. What is “reasonable accommodation” in this issue?


A.  Each individual with MCS has a different manifestation of the disease. Not every person with an MCS diagnosis is so impaired by the disease that he would be considered “disabled.” However for those MCS patients whose impairment has a sufficiently severe impact upon their major life functions to constitute a disability, some determination must be made about the accommodations that would make it possible for them to perform the essential functions of the job. Consequently, each individual is likely to need different accommodations. A reasonable accommodation may include the employer isolating the employee from the chemical environment and asking co-workers not to wear fragrance. Reasonable accommodation is not required, however, if providing it would result in “undue hardship” to the employer.  In the recent federal court case in Georgia --- Willis v. Conopco, Inc., a physician, concluded that “there is nowhere within that building (where she worked) that she would be safe … .  She should not be working in that [employer’s] building.”  The district court granted the motion of the employer-defendant for summary judgment and denied Plaintiff’s motion for partial summary judgment as being moot. The district court held that no issue of material fact existed on whether the defendant could have made reasonable accommodations for the plaintiff’s disability.





Conclusion


	Multiple Chemical Sensitivity, an enigmatic syndrome, has no generally accepted definition or proven physiological mechanism, yet it is increasingly being recognized in government regulations and by the courts.  Merely providing disability leave, however, does not resolve the problem that this issue creates.


“Prevention is better than medical treatment.”  More and more toxic chemicals are exposed in our living environment today, especially in the workplace. Thus, employers should be aware of the origins and influences of this new disease in the workplace and establish proper guidelines to deal with this increasingly critical issue.  
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