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INTRODUCTION

Disputes and differences in business dealings are common. The overburdened courts and judiciary system of our country is a proof of the same. But a dispute must be resolved. Unresolved disputes in business hinder its smooth flow and future growth. A dispute is normally resolved by way of litigation or through Alternative Dispute Resolution (ADR) mechanism. Nowadays, arbitration which is one of the ADR mechanisms, as a means of amicable and quick settlement of trade disputes is gaining increasing recognition and is practiced throughout the world. Arbitration is expeditious, speedy and cheap. 

There are many formalities and technicalities in the institution and conduct of the suits and appeals. There are appeals against appeals besides stays, writs and revisions. The long pendency of the court proceedings is proverbial; as the saying goes ‘the fruits of a suit instituted by a person, may be available to his grand or great grandson’! 

OVERVIEW

The system of settlement of disputes exits in India since ages. 

There exists a system of Arbitration in the form of PANCHAYATS presided over by a Sarpanch OR ELDERLY PERSON of the family.

1940 ACT OF ARBITRATION

It was widely felt that the 1940 Act, which contained the general Law of Arbitration, had become outdated.

1996 ACT OF ARBITRATION

The Act, of 1996 came into force with effect from 25th January, 1996. The Act of 1996 was enacted to update the Law of Arbitration in India on the line of the UNCITRAL model Law on International Commercial Arbitration (ICA).

ROLE OF A CHARTERED ACCOUNTANTS

A Chartered Accountant renders multifarious services to his clients. His wide exposure , helps him to quickly grasp the background of a dispute or difference. Generally, whenever a dispute and/or difference arises between two parties, they first seek the advice of their Chartered Accountant and do not rush to an Advocate. Day in and day out, a Chartered Accountant is engaged in resolving disputes of his clients, though informally. He also possesses enough experience of drafting commercial agreements and is also actively involved in negotiation with government authorities and represents clients in a number of ways. 

Arbitration and other methods of Alternate Dispute Resolution (ADR) offer a promising opportunity to a Chartered Accountant. He must look at ADR as a positive addition to the skill he can offer to his client. He can be instrumental in resolving the complex disputes by utilising his wide range of experience. This will not only add value to the professional services a Chartered Accountant provides, but help in reducing the work of overburdened costs and saving valuable time and money of the disputant parties. Since ‘Value Addition’ is the Mantra these days, a Chartered Accountant by acquiring ADR skills can become a wholesome advisor on commercial matters to his clients. A Chartered Accountant can also advise the client whether a particular case is arbitrable or not. In case of arbitrable disputes, he can provide various services like, advising the clients on selection of arbitrator, initiating the arbitral proceedings, preparation of statement of claims or defense, pleading, etc. He can help in deciding which A.D.R process the client should choose. 

C A’s -As an ARBITRATOR OR ALTERNATE DISPUTE RESOLUTERS: 
 S. 2(2)(iv) of the Chartered Accountants’ Act, 1949 read with Regulation 191 of the Chartered Accountants’ Regulations, 1988 specifically provides that a Chartered Accountant in his professional capacity is allowed to act as an Arbitrator. 

Indian Council of Arbitration, a specialised arbitral body, sponsored by Government of India and certain apex business organisations, also recognises Chartered Accountants to act as arbitrators.

METHODS OF ALTERNATE DISPUTE RESOLUTION ( A D R )

A dispute is normally resolved by way of litigation or through A.D.R. mechanism. The A.D.R procedure consists of four basic methods of dealing with disputes:-

1. Negotiations Out of court by way of negotiation no lawyers or outsiders no hard and fast rules. Just Talk to each other

2. Mediations. Third party is involved who acts as a facilitator Non  binding

3. Conciliations resolve their disputes with the help of one or more conciliators The settlement is binding

4. Arbitration Quasi judicial method for resolving disputes outside the court preferred mode of dispute resolution in domestic as well as international trade. Preferred over litigation.The settlement is binding.

5. Lok Adalat A Judicial settlement ( Legal Services Authority Act1987 Organised by our legal system itself.

ADVANTAGES OF ARBITRATION 

· Privacy - An arbitration hearing is a private meeting

· Informality - The adversary elements of an open court hearing are less evident in the less formal atmosphere of an arbitration. 

· Choice of decision maker -The parties can choose a technical person as arbitrator, so technical evidence will be readily understood. 

· Convenience - The hearings are arranged at times and places to suit all. 

· Flexibility - The Rules and procedures can be segmented, streamlined or simplified.

· Efficiency - Arbitration can  be heard sooner than the court . Preparation should be less onerous, and the hearing should be shorter faster and economical. 

· Finality - There is generally no right of appeal, although the court has limited powers to set aside or remit an award. 

· Internationality - Arbitration is internationally accepted, and awards can be enforced in most countries.

· Neutrality

· Party Autonomy. It gives a presumption in most of the sections that unless a specific mention is made under the Arbitration Agreement to various issues, the Arbitral tribunal would have the power to decide on the same.

DISADVANTAGE OF ARBITRATION

· A perceived disadvantage is that one or both of the parties to an arbitration will pay for the arbitrator’s services, whereas the court system provides an adjudicator who does not charge a fee. However, this should be more than offset by the potential for increased efficiency in arbitration to reduce the other costs involved. 

· Of late, it has been the experience of many that arbitration is becoming an expensive affair and a “rich man’s field.” Arbitrators charge exorbitant fees. Counsels have to be paid and other infrastructure costs take a high toll.

TYPE OF ARBITRATION’S

1. AD HOC ARBITRATION

Which are conducted without resources to an institution, is also commonly known as “ Ad Hoc Arbitration”. The proceedings in Ad Hoc Arbitration, are conducted by the arbitrators as per the agreement between the parties or with concurrence of the parties Ad Hoc Arbitration can be DOMESTIC / INTERNATIONAL/FOREIGN

2. INSTITUTIONAL ARBITRATION

Number of National and international organisations set up with the main objects of settling commercial disputes by way of Arbitration and other
WHAT IS ARBITRATION? 
Arbitration is a private judicial process, which involves an independent person, called an arbitrator, in hearing and deciding a dispute. The arbitrator is agreed upon by the parties, or may be appointed by the court if they cannot agree. The parties hand over power to decide their dispute to the arbitrator. Arbitration is an alternative to court action (litigation), and is final and binding. 

Arbitration is a mode of resolving disputes without the intervention of the court. However, in practice, a court may intervene at various stages of arbitration. Court’s interference is minimum. Section 5 of the Act provides that no judicial authority shall intervene except where so provided in part I of the Act.

The Arbitration Act applies when there is an "arbitration agreement"(Section 7) by which the parties agree "to submit all or certain disputes which have arisen or which may arise in respect of a defined legal relationship, whether contractual or not" to arbitration. 

SHOULD ARBITRATION AGREEMENT BE IN WRITING- Section 2 & Section7

ARBITRATION AGREEMENT

As per Section 2(b), an “Arbitration agreement “ ,means an Agreement referred to in Section 7 of the Act. Section 7 defines “ Arbitration agreement “ as follows.

Section 7 : Arbitration Agreement

1) In this part “ Arbitration Agreement” means an agreement by the parties to submit to arbitration all or certain disputes which have arisen or which may arise between them out of a defined legal relationship, whether contractual or not.

2) An Arbitration Agreement may be in the form of an arbitration clause in a contract or in form of separate agreement.

3) An arbitration agreement shall be in writing.

4) An arbitration agreement is in writing if it is contained in : 

a) A document signed by the parties

b) An exchange of letters, telex, telegrams or other means of telecommunications which provides a record of the agreement or

c) An exchange of statements of claim and defence in which the existence of the agreement is alleged by one party and not denied by the other
5) The reference in a contract to a document containing an arbitration clause constitutes an arbitration agreement if the contract is in writing and the reference is such as to make that arbitration clause part of the contract.

An Arbitration Agreement need not be in a particular form. What is important is that there should be an intention of the parties to refer the dispute to Arbitration.

WHO CAN ENTER INTO AN ARBITRATION AGREEMENT :

Generally speaking, all disputes of a civil nature or quasi civil nature, which can be decided by a civil court, can be referred to arbitration. Thus disputes relating to property, right to hold an office, compensation for non-fulfillment of a clause in a contract, disputes in partnership etc. can be referred to arbitration. Even the disputes between an insolvent and his creditors can be referred to arbitration by the official receiver or the official assignee with the leave of the court. Thus disputes arising in respect of defined legal relationship, whether contractual or not, can be referred to Arbitration.

1) Every person who is Competent to contract can enter into an Arbitration Agreement. 

2) Minors and lunatics can enter into an Arbitration Agreement through their natural or legal guardians.
3) A recognised Agent can enter into an Arbitration Agreement on behalf of his principal.

4) Disputes about joint family property can be referred to Arbitration by the karta.
5) Advocate/solicitor can enter in an Arbitration Agreement on behalf of his client 

6) Trustees can refer a dispute to Arbitration.

7) An executive or administrator can refer the matters related to management or Administration of estate to Arbitration.

8) Legatees may refer disputes relating to division of a estate to Arbitration. 

WHAT DISPUTES CAN NOT BE REFERRED TO ARBITRATION

Section 2(3) of the Act provides that :- This part shall not affect any other law for the time being in force by virtue of which certain disputes may not submitted to arbitration.Thus if a matter is governed by any other law which excludes reference to Arbitration, this Act will not apply. Since in those cases, the law has given specific jurisdiction to specified courts or tribunals only, they can not be decided through the mechanism of Arbitration. 

The following matters in general practice, are not arbitarble.

1) Insolvency matters e.g. adjudication of a person or an insolvent

2) Matrimonial causes (except matters pertaining to settlement of terms of separation or divorce)

3) Testamentary matters e.g. validity of a will

4) Pertaining to suit under section 92 of the code of Civil Procedure, 1908 

5) Pertaining to proceedings for appointment of guardian of a minor or lunatic 

6) Pertaining to industrial disputes
7) Pertaining to criminal proceedings [excepting matters relating to compoundable offences]

8) Relating to charities or charitable trusts
9) Matters within the purview of the M.R.T.P. Act, 1969.

10) Pertaining to dissolution or winding up of a Companies
11) Relating to claim for recovery of octroi duty
12) Pertaining to title to immovable property in a foreign country.

13) Relating to possession of leased premises governed by the provisions of the Bombay Rents, Hotels and Lodging House Rates Control Acts, 1947

14) Any dispute, which is subject to an arbitration agreement, may be determined by arbitration unless the agreement is contrary to public policy or unless, under any other law, such a dispute is not capable of determination by arbitration. 

The above, however, is not an exhaustive list.

How do we get started? Initiation of a arbitration Section 8 

Before launching into arbitration, the parties should communicate directly and attempt to resolve their differences by negotiation or mediation. In addition to competent legal advice. However, if negotiation and mediation fail to achieve agreement, then, provided all the contract's pre-arbitration requirements have been complied with, either party can initiate an arbitration in accordance with the arbitration agreement. 

It is usually to the advantage of both parties to agree on the appointment of a sole arbitrator. When one is selected, the procedure is very simple. Each party merely signs a copy of standard terms of engagement as arbitrator, subject to any changes they may wish to make, and sends them. 

HOW CAN WE SELECT AN ARBITRATOR & CAN HE BE TERMINATED OR SUBSTITUTED ?
Composition Of Arbitral Tribunal

Section 10(1) says that the parties are free to determine the number of arbitrators. This is, however, subject to the condition that such number shall not be an even number.

So, an Arbitration Agreement may provide for number of arbitration which may be one, three, five and so on. In practice, however, we find that in majority of the cases there are ones or three arbitrators. In case there is no provision as to number of arbitrators in the arbitration agreement, the reference will be to a sole arbitrator as per Section 10(2).

If the parties fail to agree upon the name of a sole arbitrator, the appointment shall be made by the chief justice or his designate. (Section 11)

In case of three arbitrators, each party shall appoint one arbitrator. These two appointed arbitrators shall then, appoint a third arbitrator who shall act as the presiding arbitrator. 

If a party fails appointment shall be made by the chief justice. (Section 11)

Two appointed arbitrators fail to appoint the third arbitrator, the appointment shall be made by the chief justice or his designate.

The chief justice or his designate will take into account the followings before appointing an arbitrator : - (section 11(8))

1) An qualification required of the arbitrator by the agreement of the parties ; and

2) Other consideration as are likely to secure the appointment of an independent and impartial arbitrator.

3) In case of INTERNATIONAL COMMERCIAL ARBITRATION the power to appoint arbitrator vests with the chief justice of India or his designate, the chief justice of India may appoint an arbitrator of a nationality other than nationalities of the parties where the parties belong to different nationalities. (Section 11(9))
Qualifications

Any person can be appointed as an arbitrator. No qualifications are prescribed. It is fundamental that an arbitrator act fairly. The Arbitration Act requires the arbitrator to be impartial and independent, and adhere to the rules of natural justice during the procedure and in making the award. It is important for the person appointed to have a good knowledge of the law and practice of arbitration. However there are many pitfalls also.

There are some disputes which only depend on a technical decision (e.g. the quality of workmanship or performance of a product), for which a person with appropriate technical expertise may be the best arbitrator. There are others which only depend on a point of law, for which a lawyer may be the most suitable. However, many disputes involve a mixture of disputed facts, technical issues and law. 

Will the arbitrator act fairly? 

The rules of natural justice are legal principles to be followed by any person or body charged with adjudicating disputes or the rights of others. The Rules are: 

· to act fairly, in good faith, without bias, and in a judicial temper

· to give each party the opportunity of adequately stating their case, and correcting any relevant statement prejudicial to their case, and to not hear one side behind the back of the other

· to not be a judge in one's own cause (so that an arbitrator must declare any interest in the dispute)

· to disclose to the parties any relevant documents which are looked at (by the arbitrator).

In short, not only should justice be done but it should be seen to be done. The courts are careful to guard the right of citizens to have their disputes settled with proper regard to the principles of natural justice. 

Disclosure By Arbitrator

Section 12 provides that the arbitrator before accepting his appointment shall disclose in writing to the parties such matters as are likely to give rise to justifiable doubts about his independence or impartiality. The same holds good throughout the arbitral proceedings and any time after his appointment such situation arise, he must disclose the same in writing to the parties.

The fact that appointment was accepted at the request of one of the parties should in no way cause an arbitrator to lean towards that party. To do so would be misconduct and open the way for the arbitrator to be removed or for any decision to be set aside. An arbitrator is never the representative of either party, even if appointed by one of them. 

REMOVAL OF AN ARBITRATOR {Section 12(3)}

The appointment of an arbitrator may be challenged only if

a) Circumstances exist that gives rise to justifiable doubts as to his independence or impartiality or

b) He does not possess the qualification agreed to by the parties 

The act provides that a party may challenge an arbitrator appointment by him also. But this can be done for those reasons of which he become aware after the appointment has been made.

Challenge Procedure-Section 13(3)

A party may challenge an arbitrator in terms of Sec. 13 of the Act. This he must do within 15 days of the constitution of the Arbitral tribunal or becoming aware of the grounds for challenge as mentioned earlier. The reason for the challenge should be sent to the Arbitral tribunal in writing. The challenge may result into the following: -

i) The challenged arbitrator may withdraw from the office.

ii) The other party may agree on the challenge and terminate the appointment of the arbitrator.

iii) In case, events mentioned above in (I) and (ii) do not happen the Arbitral tribunal may decide upon the challenge.

If the challenge is not accepted, the arbitral tribunal shall continue the Arbitration proceedings and make an award. The aggrieved party may make an application for setting aside the award in terms of sec. 34

It may so happen that, an arbitrator was disqualified at the time of reference, but this fact was known to the party at that point of time. In such cases, leave to revoke authority of such an arbitrator can not be granted.

Failure or Impossibility To Act --Section 14

The Mandate of an arbitrator shall terminate if: -

a) He becomes de jure or de facto unable to perform his functions or for other reasons fails to act without undue delay ; and

b) He withdraws from his office or the parties agree to terminate of his mandate.

If a controversy remains concerning any of the grounds referred to in clause (a) above, a party may, unless otherwise agreed by the parties, apply to the court to decide on the termination of the mandate.

When the authority of an arbitrator is terminated, a substitute arbitrator may be appointed{Section 15}. The same is done by the following the same procedure as followed while appointing the arbitrator who has been substituted.

PROCEDURE OF ARBITRATION

(1) Equal Treatment Of Parties -- {Section 18}
Section 18 of the Act read as follows: -

“ The parties shall be treated with equality and each party shall be given a full opportunity to present his case.”

This section embodying the principle that “justice should not only be done but should appear to have been done.” Imposes two-fold duty on the arbitral tribunal.

1) The arbitral tribunal shall give equal treatment to the parties to the reference.

2) The arbitral tribunal shall give to each party to the reference full opportunity to present its case.

The section lays down the basic principles of natural justice.

a) An Arbitrator must not receive information from one party, which is not disclosed to the other party.

b) The refusal by Arbitrator to give adjournment for one day as the counsel was busy in another case was held violative of principles of natural justice.

c) When a matter is remanded to the arbitrators for reconsideration, the parties are entitled to “personal hearing”

d) Examination of one party or witness in the absence of the opposite party is often fatal to the award.

e) Unless expressly authorised by the parties, an arbitrator cannot decide on the basis of private or secret enquires.

f) A point blank refusal by the arbitrator to record an oral evidence was held against the Law of natural justice.

(2) Rules Of Procedure {Section 19} No uniform rules. The code of civil procedure, 1908 or the Indian Evidence Act, 1872 is not applicable in arbitration proceedings. Disputant’s parties may mutually agree to conduct the proceedings in the manner they consider appropriate. Where Institutional arbitration are applicable. Generally, the rules of an institution are based on the provisions of Act.

(3) Venue {Section 20}Arbitration room need not look like a court room. Arbitration room is not open to public.
(4) Language -{Section 22}The parties have freedom to decide 

(5) Statement Of Claims & Defense {Section 23}
Party who makes the claim is called claimant; party against whom the claim is made is called a Respondent. Claimant required to file a statement of claims within the period agreed. Claimant shall also state the facts and enclose the relevant documents. The copy of statement of claim is given to each member of arbitral tribunal as to the respondent.

Respondent on receiving the statement of claim shall file his defence in response the particulars submitted by the Claimant.

Upon receiving the reply, the claimant may add something further called Rejoinder which this process does not go on and on because tribunal may refuse to give permission to file such a submission may allow the parties to amend supplement claim or defence course of Arbitration proceedings Finally the respondent gives a closing address and then the claimant gives a closing address.

(6) Failure To Submit Claims{Section 25(a)}
If the claimant fails to submit the statement of his claims, terminate the proceedings.

(7) Failure To Submit Defense{Section 25(b)}

If the respondent fails to submit his statement of defence, the following situation will emerge: -

a) The arbitral tribunal shall continue the proceedings and the award will be made on the material and the evidence available before the tribunal, and

b) The tribunal will not treat the failure itself as an admission of the allegation made by the claimants.

(8) Failure To Appear {Section 25(c)}
It is advisable that before proceedings ex-parte, the tribunal should convey its intention to proceed Ex-parte in clear terms. It must make sure that the Respondent is given the notice regarding the place, date and time of hearing.

(9) Hearing By The Tribunal{Section 24}
May agree between themselves whether to hold the oral hearing or not. 

(10) Who Shall Represent

Parties to the dispute can appear they may engage an advocate or counsel.

(11) Witnesses And Evidence

Common witnesses are examined or cross-examined. Witnesses can be on oath or without oath. Arbitrators have no power to summon witnesses other than the parties. They can take assistance of the court. Power to determine the admissibility relevance, materiality and weight of any evidence is to be decided by the arbitrators.
(12) Appointment Of Experts {Section 26}
Tribunal may appoint expert(s) on specific issues. Experts may be required to appear before the tribunal to explain their finding and answer question of the parties.
(13) Waiver Of Right To Object-{Section 4}
If a party knows that any provision of Act or arbitration agreement has not been complied with and yet participates in the arbitration proceedings without stating his objections, he shall be deemed to have waived his right to so object.

However, this order need not be followed slavishly. Provided the rules of natural justice are followed, the arbitrator has a wide discretion in the way the proceedings are directed and controlled. 

It is usually helpful to have a transcript of the hearing, so it is may be a practice to record the proceedings onto audio-tape. 

Do we need a lawyer? 
Arbitration is a judicial procedure, involving questions of law and legal procedure, so you will benefit from the advice and assistance of a lawyer. Provided they are familiar with arbitration practice and do not treat it like court action. However, the parties must make known any intention to involve a lawyer, to the other party and to the arbitrator, prior to the hearing.

MAKING OF ARBITRAL AWARD . {Section 28}

What is an award and can it be challenged? 

The document that gives and explains the decision(s) of an arbitrator is called an award. An award is binding on both parties. An arbitrator has authority to issue interim,  partial and final awards. Having issued a final award, the arbitrator has no further duty or authority upon the arbitration, except for the right to correct any minor slips. 

Either party can, within a reasonable time, seek to challenge an award in the High Court. However, the court will only interfere on limited grounds relating to the capacity of the parties, the validity or scope of the arbitration agreement, or unfairness or impropriety in the conduct of the proceedings. For domestic arbitrations, the court may also, unless otherwise agreed by the parties, consider an appeal on a question of law arising from the award. In this case, the court may confirm, vary, set aside the award, or refer it back to the arbitrator for reconsideration in the light of the court’s opinion on the question of law. 

**Generally, an award is accepted by the parties and that is the end of the matter. The arbitrator has no power to enforce the award, but a party may apply to the court to have it enforced as a judgement. The fact that the court will usually agree 

to enter judgement in terms of the award and enforce the arbitrator's decision is the bottom line that gives arbitration its teeth. However, it depends on the arbitration having been properly conducted and the award properly prepared. Hence the need for only competent people to be appointed as arbitrators. 

Section 28 to 33 of the Act deals with the Award by arbitrators and termination of proceedings. Salient features of the same are discussed herewith.

a) RULES APPLICABLE TO SUBSTANCE OF DISPUTE

Generally the Arbitral Tribunal decides the dispute submitted to arbitration in accordance to the substantive law for the time being in force in India [sec 28 (1) (a)]


For example, dispute between the partners of a firm shall be resolved by application of the provision of the Indian Partnership Act.

However, In case of International commercial arbitration, the parties have been allowed autonomy to designate the rule of law. Where the parties fail to designate any law, the Arbitral Tribunal is to apply the law as considered appropriate in the circumstances of dispute Section 28(1) (b) lays down that in international commercial arbitration.

1) The arbitral tribunal shall decide the dispute in accordance with the rules of law designated by the parties as applicable to the substance of the dispute.

2) Any designation by the parties of the law or legal system of a given country shall be construed, unless otherwise expressed, as directly referring to the substantive law of that country and not its conflict of laws rules.

3) Failing any designation of the law under clause (a) by the parties the Arbitral Tribunal shall apply the rules of law it considers to be appropriate given all the circumstances surrounding the dispute.

The parties to the arbitration can authorise the Arbitral Tribunal to decide ‘ex aequo et bono’ i.e. ‘ based on equity and good conscience’ or as amiable compositeur’ (as friendly compromiser) i.e. without applying strict legal rules of interpretation as to the obligation of the parties whether contractual or otherwise [section 28(2)]

In all cases the Arbitral Tribunal is to decide in accordance with the terms of the contract by taking into account the usage of the trade applicable to the transaction [section 28(3)]

b) DECISION OF THE ARBITRAL TRIBUNAL-{Section 29}
The decision of the arbitral tribunal is required to be made by majority of all its members unless the parties have agreed otherwise. For example, the parties may decide that the decision should be unanimous and not be majority.

The parties or all the member of the arbitral tribunal may agree that the question of procedure in the arbitration proceedings may be decided by the presiding arbitrator.

c) SETTLEMENT {Section 30}
The arbitral tribunal may encourage the parties to settle their dispute at any times during the arbitration proceedings. The tribunal can take initiative and find out whether there is an element of settlement, and for this purpose it may use mediation, conciliation and other procedures.

1) If a settlement is reached, the same may be incorporated in an arbitral award and signed by the arbitrators. However, this can be done only if requested by the parties and not objected to by the arbitral tribunal.

An arbitral award on agreed terms shall have the same status and effect as any other arbitral award on the substance of the dispute. In another words, an arbitral award out of settlement can also be enforced as a decree of the court.

d) FORMS AND CONTENTS OF ARBITRAL AWARD {Section 31}
1) The award shall be made in writing and shall be signed by arbitrators.

2) Where there are more than one arbitrator, the signature of majority of the arbitrators shall be sufficient. However, in such cases, the reason for any omitted signature must be stated.

3) The award shall be reasoned one subject to the following exceptions:

1. The parties have agreed that reasons are not to be given

2. The award is the outcome of settlement and on agreed terms as mentioned in section 30.

3. The award shall state its date and the place of arbitration.

4. A signed copy of the award shall be delivered to each party.

5. The arbitrators may make an interim award. In practice, a request for interim award by a party is entertained by arbitrators, when there are numerous subject matters in the same dispute and each one of them is separate and distinct from the other.

6. The arbitrators have power to award interest for the whole or part of the period between the date on which cause of action arose and the date on which the award is made.

However, the parties can by their agreement take away the power of the arbitrators to award interest.

The rate of interest may be such as may be considered reasonable by the arbitrators. However, the rate of interest, for the period from the date of award to the date of payment, shall be 18% p.a. unless the arbitrators decide otherwise.

TERMINATION OF PROCEEDINGS {Section 32}AND ENFORCEMENT OF AWARD 
e) TERMINATION OF PROCEEDINGS{Section 32}
It contains the provisions regarding conditions and procedure for termination of arbitral proceedings. The same is summarised in the following paragraphs.

1. The arbitration proceeding is terminated as soon as the final arbitral award is made by the arbitrators.

2. The proceedings stand terminated by an order of the arbitral tribunal where: -

a)  The claimant withdraws his claims

b) Both the parties agree on the termination of the proceedings.

c) The tribunal finds that the continuation of the proceedings has for any other reason became unnecessary or impossible.

However, within 30 days of the receipt of the arbitral award, any of the parties may move the Arbitral tribunal for correction of any computation errors, any clerical or typographical error. The party may also require the tribunal to give interpretation of any specific point or part of the award. The tribunal may correct the error and give interpretation after notice to the other party.

f) ADDITIONAL AWARD {Section 33}
A party with notice to the other party, may request the arbitral tribunal to make an additional award as to claim presented in the arbitral proceedings but omitted from the arbitral award. The party can do so within 30 days from the receipt of the award unless the tribunal extends the time. The arbitral tribunal shall make the additional award within sixty days of the receipt of the request provided it considers the request to be justified.

g) FINALITY AND ENFORCEMENT OF AWARDS{Section 35  & 36}
An arbitral award is considered final and binding on both the parties. However, an unsatisfied party has the right to make an application to the court 

for setting aside the order. Therefore, in real sense, an arbitral award shall be considered final only after the time limit to apply for setting it aside has elapsed. In case, a party has made such application, the award will not be final and binding till the application is refused by the court.


Once the award becomes final as mentioned above, it shall be enforced as if it were a decree of the court.


Thus it can be noted that an additional award is automatically converted into a court  judgement for its enforcement.


It should be remembered that the hassles of implementing decree is always there. Then, so is the case with any other decree of a court also.

SETTING ASIDE OF ARBITRATION AWARD {Section 34}

To err is human. An award by an arbitrator is also likely to be faulty sometimes. So, there is a need to avoid such award from being enforced. Section 34 of the Arbitration and Conciliation Act, 1996 provides that a dissatisfied party may apply to the court for setting aside of Arbitration awards. Of course, this is subject to the condition as mentioned in Sections 34(2) and 34(3)

APPLICATION FOR SETTING ASIDE AN AWARD


A dissatisfied party may take recourse section 34 (1) and make an application to the court for setting aside the Arbitration award. There is no special form of drafting required for an application to the court. However, the High courts may lay down procedures to be complied with under Section 82 of the Act.

CONDITIONS FOR SETTING ASIDE AWARD 

Section 34(2) of the Act provides that an Arbitral award may set aside by the court only if—

a) The party making the application furnishes proof that------

i. A party was under some incapacity, or 

ii. The arbitration  agreement is not valid under law to which the parties have subjected it or, failing any indication thereon under the law for the time being in force; or 

iii. The party making the application was not given proper notice of the appointment of an arbitrator or of the arbitral proceedings or was otherwise unable to present his case; 

iv. The arbitral award deals with a disputes not contemplated by or not falling within the terms of the submission to arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration.

v. The composition of the arbitral tribunal or the arbitral procedure was not in accordance with the agreement of the parties, unless such agreement was in conflict with a provision of this part from which the parties cannot derogate, or, failing such agreement, was not in accordance with this Part; or

b) the court finds that: -

i. a party making the application furnishes proof that-

ii. the arbitration agreement is not under the law to which the parties have subjected it or, failing any indication thereon, under the law for the time being in force ; or

iii. the party making the application was not given proper notice of the appointment of an arbitrator or of the arbitral proceedings or was otherwise unable to present his case.

iv. The arbitral award deals with a dispute not contemplated by or not falling within the terms of the submission to arbitration or it contains decisions on matters beyond the scope of the submission to arbitration.

The composition of the arbitral tribunal or the arbitral procedure was not in accordance with the agreement of the parties, unless such agreement was in 

v. conflict with a provision of this part from which the parties cannot derogate, or, failing such agreement, was not in accordance with this Part; or

b) the court finds that---

i. the subject matter of the dispute is not capable of settlement by arbitration under the law for the time being in force, or

ii. the arbitration under the law for the time being in force,or

Explanations:
Without prejudice to the generality of sub-clause(ii), it is hereby declared, for the avoidance of any doubt, that an award is conflict with the public policy of India if the making of the award was induced or affected by fraud or corruption or was in violation of section 75 or section 81


Thus Sub- Section (2) covers so many fields which will prevent any biased awards. This is in tune with section 18 of the Act which requires fairness and equity.

It may be noted that provisions of the code of civil procedures and the evidence Act are not applicable to the Act, so an award will not be set aside merely because the arbitrators did not follow legal rules in hearing and deciding the case unless they were required to do so by a submission or by statute to follow such rules.

Time limit for making an application for setting aside award


Section 34(3) lays down that the maximum permissible period for an application to set aside the award is a period of three months . One months condonation can be allowed. There is no special form prescribed for making such an application

APPEALS {Section 37)}


Section 37 of the Act contains provisions regarding appeals against certain orders. There are limited grounds o which an appeal shall lie to the appellate court. The same has been summarised in the following paragraphs.

1. As mentioned in chapter, a party may apply to the court for an interim measures of protection in respect of certain matters.(section 9)

An appeal can be preferred against granting or refusing to grant any such measures by the court (sec 37 (1) (a)

2. Likewise, an appeal shall lie against setting aside or refusing to set aside an arbitral award.

It is obvious that, in both the above cases, the appeal is against the order of a court.

The Act also provides that, certain orders of the Arbitral Tribunal are Appealable. In the following cases, the order of an arbitral tribunal can be challenged in appeal: -

a) Accepting the plea referred to in sub section (2) or sub-section (3) of section 16. Section 16(2) and 16(3) contains the issues relating to jurisdiction of the arbitral tribunal.

b) Granting or refusing to grant a interim measure under section 17.

SECOND APPEAL {Section 37(3)}

The Acts permits only one appeal. So, no second appeal can be preferred against an order passed in appeal. Right to appeal to Supreme Court is always there. It has been laid by the Apex court that an appeal to the Supreme Court is not second appeal. (Union of India vs Mahindra Supply Co ) (AIR 1962, SC 256)

LIMITATIONS FOR APPEALS

The time limit for filing appeal is governed by the Limitation Act, 1963. Accordingly, if the appeal lies to any other court, it would be thirty days from the date of the order. One month’s condonation can be allowed

Who pays for the arbitration? 

In the case of a domestic arbitration, or an international arbitration where the parties have agreed that costs can be allocated, the arbitrator fixes and decides who will pay the costs and expenses of the arbitration - being the legal and other expenses of the parties, the fees and expenses of the arbitrator, and any other expenses related to the arbitration.

Section 31(8) of the Act provides that unless otherwise agreed by the parties the cost of an arbitration shall be fixed by the arbitral tribunal. Explanation to section 31 provides that cost includes.

1) The fees and expenses of the arbitrator and witnesses.

2) Legal fees and expenses.

3) Administration fees

4) Any other expenses incurred in connection with the arbitral proceedings and the arbitral award.”

In practice, an arbitrator decided his fees in consultation with the parties and makes a record of the same in the minutes of the proceedings itself within the knowledge of both the parties. Along with fees a record can also be made of incidental expenses like site visit which may involve extra amount of fees.

Can we still try to settle the dispute after the arbitration has started? 

Yes, it’s better later than never! 

Only sometimes are all of the matters in dispute resolved by decision of the arbitrator. Some of the issues may be settled between the parties and their legal advisers during the process. 

What if the other party refuses to co-operate or take part in arbitration? 

An arbitration agreement is generally irrevocable. This simply means that either party can usually insist on dispute resolution by arbitration, rather than by court action. 

However, it sometimes happens that, despite there being an arbitration agreement, one of the parties would prefer to have a dispute dealt with by court action rather than by arbitration and goes ahead and issues a writ. In such a case, the other party can apply to the court for a stay in the court proceedings (i.e. for the court action to be stopped) so the arbitration can proceed. Provided this action is taken before any step in reply to the writ, the stay of proceedings will usually be granted and the dispute will go to arbitration. 

The Arbitration Act provides sufficient procedures and powers for the arbitrator to proceed in the absence of co-operation between the parties. Even if the other party refuses to take part, it is usually still possible to obtain an arbitrator's decision if there is a valid arbitration agreement. The arbitrator can, after due notice, proceed in the absence of the defaulting party (i.e. ex-parte). However, this would only be done as a last resort. 

CONCILIATION

PART III OF THE ACT HAS 21 sections from section 61 to section 81. It provides for a detailed statutory framework for the conduct of the Conciliation proceedings.

APPLICATION AND SCOPE{Section 61}

Shall apply to Conciliation of disputes arising out of legal relationship, whether contractual or not and to all proceedings relating thereto.

Shall not apply

a) It there is any specific prohibition in any other law for the time being in force.

b) The parties have agreed to not to refer the disputes to Conciliation.

COMMENCEMENT: {Section 62}

Conciliation proceedings can be initiated by a party inviting the other party t conciliate under part III of the Act. Once the other party accepts in writing, the conciliation proceedings start.

NUMBER OF CONCILIATORS: {Section 63}

That there shall be one conciliator unless the parties agree that there shall be two or three conciliators. More than one conciliator, they ought as a general rule, to act jointly.

APPOINTMENT OF CONCILIATORS {Section 64}

In the case of a sole conciliator, parties have to agree on one conciliator, whereas in the case of three, each party can appoint one, and has to agree on the third, who will act as Presiding conciliator.

ROLE OF CONCILIATOR{Section 67}

Conciliator is only a facilitator and not a judge. His authority is restricted to the extent the parties entrust it to him. Conciliator is required to follow the principles of objectivity, fairness and justice due consideration to the usage of trade and business practices. He can make a settlement proposal at any stage of the proceedings.

C A ‘s AS CONCILIATORS:

Conciliation as mode of ADR can succeed only when there are professionalism in skills of conciliators. Chartered Accountants being well versed with the corporate usage, practices, legal and procedural aspect can act as very effective and effective and efficient conciliators/arbitrators.

PROCEDURE

Conciliators invites from each party a brief written statement may invite further information, have a meeting with the parties together or, each of them separately.

DISCLOSURE OF INFORMATION {Section 70}

Section 70 of the Act imposes an obligation on the conciliator to disclose the substance of the factual information concerning the dispute, received from a party, to other party so that party may have the opportunity to present any explanation 

considered appropriate by him. UNLESS Party gives any information to the conciliator subject to specific condition that it be kept confidential, the conciliator is not to disclose that information to the other party 

SETTLEMENT AGREEMENT {Section 73}

Proceeding the conciliator can propose possible settlement, he is of the opinion that the settlement is possible. The settlement reached between the parties by consensus with the help of conciliator and signed by the parties, has been given same status under the provisions of Act with that of arbitral award. The Acts makes the settlement agreement enforceable as a decree of the court. 

TERMINATION OF PROCEEDINGS {Section 76}

The parties have been empowered to terminate conciliation proceedings by giving in writing a declaration of this effect. The declaration shall be addressed to the conciliators. Parties can not initiate any arbitral or judicial proceedings pending conciliation proceedings, unless it is necessary to protect the rights of the parties.

THE COSTS OF CONCILIATION{Section 78}
Of the costs of conciliation proceedings have to be borne by the parties equally. Conciliator required to give notice to the parties in writing about the cost reasonable cost.

Before initiating the proceedings the conciliator may ask the parties to deposit a particular amount as he think fit as cost of proceeding. Ask the parties to deposit supplement amount. The Act empowers the conciliator to suspend proceedings, if the amount is not deposited within 30 days.

CONCILIATOR ON OTHER PROCEEDINGS {Section 80}

Conciliator can act as arbitrator, representative or counsel arbitral or judicial proceeding relating to subject in which he has acted conciliator.

Conclusion: 
It will not be out of place to mention that the field of ADR is bound to grow by leaps and bounds in times to come. ADR mechanism is one such area where professionals like Chartered Accountants can find a foothold. 

Disclaimer: These notes are not intended to be relied upon in lieu of proper legal advice. 

