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Traditionally important activities in Society such as provision & promotion of education, health, sports, science, commerce, literature, fine arts etc have been the domain of Governments or non - Governmental organizations (NGOs ) established as Charitable Institutions or Trusts.

Charity is also as an important facet in every religion. Hence, almost all religious institutions also have significant expenditure on Charitable projects. In recent years, NGOs are becoming increasingly effective in addressing societal problems, social evils, poverty alleviation, and other areas where dependence was mainly on Government machinery & expenditure.

Today, the government at the Union and in the states is relying on NGO's, self-help groups and the like to achieve its goals in social spending.

Every state in the Union of India has its own laws & rules to govern the registration & conduct of religious & charitable trusts & institutions. The Income Tax Act, 1961 will however apply equally to all such bodies throughout the country.

In our discussion we will limit ourselves to the  Audit Taxation and other related matters to Public Trusts in the State of Maharastra.

(1) The principal Acts & Rules and notifications thereunder that effect the functioning of charitable trusts & Institutions (here in after referred to as NGO's) include:

(2) Bombay Public Trusts Act, 1950. Bombay Public Trusts Rules 1951.- (BPT).

(3) Societies Registration Act 1860. Societies Registration (Maharastra) Rules 1971.- (SRA).

(4) Income Tax Act, 1961 & Income Tax Rules 1962.- (ITA)

(5) Foreign Contribution (Registrations) Act, 1975 & Foreign Contribution (Regulation) Rules 1976.(FCRA)

It will be useful to define the following important terms at this stage.

1. "Charitable Purpose."

(a)   Section 9 of the Bombay Public Trusts Act, 1950 defines it as under:  

(1) For the purpose of this act, a charitable purpose includes-

(1) relief of poverty or distress,

(2) education,

(3) medical relief,

(3A) Provision for facilities for recreation or other leisure time occupation (including assistance for such provision), if the facilities are provided in the interest of social welfare and public benefit, and 

(4) the advancement of any other object of general public utility, but does not include a purpose which relates-

(a) [Deleted],

(b) exclusively to religious teaching or worship.

(2) The requirement of this section welfare shall not be treated as satisfied, unless-

(a) the facilities are provided with the object of improving the conditions of life for the persons for whom the facilities are primarily intended; and

(b) either-

(i) those persons have need of such facilities as aforesaid by reson of their youth, age, infirmity or disablement, poverty or social and economic circumstances, or

(ii) the facilities are to be available to the members of the public at large.

(3) Subject to the said requirement, sub-section (1) of this section applies in particular to the provision of facilities at village halls, community centers and women institutes, and to the provision and maintenance of grounds and buildings to be used for purpose of recreation and leisure time occupation, and extends to the provision of facilities for those purpose by the organizing of any such activity.

(b)      Section 2 (15) of the ITA defines it as-

Charitable purpose includes relief of the poor, education, medical relief, and the advancement of any other object of general public utility; 

(2)  "Public Trust"

      Section 2 (13) of the Bombay Public Trusts Act.

"Public Trust" means an express or constructive trust for either a public, religious or charitable purpose or both and includes a temple, a math, a wakf, church, synagogue, agiary or other place of public religious worship, a dharmada or any other religious or charitable endowment and a society formed either for a religious or charitable purpose of for both and registered under the Societies Registration Act, 1860.

 An NGO for Charitable purpose may be created by any of the following routes.

· By settlement which may be testamentary or non- testamentary – (Trust)

· As a Society registered under the Society Registration Act 1860  -(Society)

We are deliberately not considering the creation of NGOs for Religious purposes.

An NGO may also be formed as a company limited by shares or by guarantee and registered under section 25 of the Companies Act, 1956. Such a company is treated as a Charitable Institution under the Income tax Act 1961, The Bombay Public Trust Act 1950 shall not be applicable to a company.

This route is not very popular due to procedural complexities under Companies Act 1956.

Registration of Trust / Societies 

1) It is the duty of a trustee of a public trust to which the Bombay Public Trust Act applies to apply for registration.

2) Such application must be made within 90 days of the creation of the trust.

3) The application must be made in Schedule II and accompanied by the prescribed fee.(Rs.3/-)

4) The application must be made by the trustee & should be accompanied by the instrument creating the Trust (e.g. Trust Deed, MOA).

5) The application must be made to the Deputy or Assistant Charity Commissioner of the region within the limits of which the trustee has an office for the administration of the trust or the trust property is situated.

6) The application must contain the following particulars.

(1) The name of the Public Trust.

(2) Name of the Trustees & the manager, if any.

(3) Mode of Successions of the Trustee.

(4) List of movable & immovable trust property.

(5) Approximate value of movable & immovable property.

(6) Gross average annual income of the trust property established or the income of three years immediately preceding date which  the application is made or the period which has elapse since the creation of the trust, whichever is shorter.

(7) Amount of average annual expenditure in connection with such public trust estimated on the expenditure incurred within the period given above.

(8) Address of the Public Trust.          

Where a society is formed under the Societies Registration Act 1860 & Rules thereunder, it is also required to be registered under the provisions of the BPT.

The Charity Commissioner appointed under the BPT is also the Registrar of Societies in Maharastra. The provision relating to maintenance of accounts and audit thereof will be as provided under the BPT Act & Rules.

Accounts and Audit of Public Trusts.

The provision relating to the maintenance of the accounts and audit thereof  under the BPT and provided under section 32,33,&34 of the Act read with rules 16A to 24 of the Rules.

1) Section 32 read with rule 17 of the Act provides that for per books of accounts must be regularly maintained to record,

_   all receipts,

_    all payments,

_    all movable & immovable properties ,

_    all encumbrances and allienations of immovable properties.

The accounts shall be balanced regularly & should contain all such particulars to enable the auditor to prepare

        _   the Balance Sheet as given in form of Schedule VIII,

        _   the Income &Expenditure Account as given in form Schedule              

             IX.

        _   the statement of income liable to contribution  given in                

             Schedule IXC.

Where the Trust carries on a business or a profession the provisions of Section 44AA (3) & Rule 6F of IT Rules also have to be observed.

2) Section 33,34, read with rules 19 & 21 provide the powers and duties of an Auditor of the Public trust .
It is the duty if the auditor to prepare the Balance sheet and income & Expenditure Account and to forward a copy of this report to the Trustees, and the Deputy or Assitant Charity Commissioner.

Where the auditor is a member of the ICAI he has also to ensure that the books of accounts and the audited statements conform to the Accounting Standards issued by the ICAI.

In addition to the report on the points set out in Rule 19, it is advisable for the Auditor give a separate report to the Trustees/ members as is the practice in the case of Audit of companies.

Rule 19 provides the points on which the Auditor has to report when he submits the audited statements.

      Contents of the Auditor's report:- Rule 19.

(a) Whether receipts and disbursements are properly and correctly shown in the accounts.

(b) Whether receipts and disbursements are properly and correctly shown in the accounts.

(c) Whether the cash balance and vouchers in the custody of the manager or trustee or the date of the audit were in agreement with the accounts;

(d) Whether all books, deeds, accounts, vouchers or other documents or records required by the auditor were produced before him;

(e) Whether a register of movable and immovable properties is properly maintained, the changes therein are communicated from time to the regional office, and the defects and inaccurate mentioned in the previous audit report have been duly complied with.

(f) Whether the manager or trustee or any other person required by the auditor to appear before him did so and furnished the necessary information required by him;

(g) Whether any property or funds of the trust were applied for any object or purpose other than the object or purpose of the trust;

(h) The amounts of outstanding for more than one year and the amounts written off, if any;

(i) Whether tenders were invited for repairs of construction involving expenditure exceeding Rs. 5,000.

(j) Whether any money of the public trust has been invested contrary to the provisions of section 35;

(k) alienation, if any, of the immovable property contrary to the provisions of section 36 which have come to the notice of the auditor;

(l) any special matter which the auditor may think fit ir necessary to bring to the notice of the Deputy or Assistant Charity Commissioner;

(m) all cases of irregular, illegal or improper expenditure or failure or omission to recover moneys or other property belonging to thepublic trust or of loss, or waste of moneys or other property thereof, and whether such expenditure, failure, omission, loss or waste was caused in consequence of breach of trust or mis-application or any other misconduct on the part of the trustee or any other person while in the management of the trust;

(n) Whether the budget has been filed in the form provided by rule 16A.

      (o)The auditor shall, having regard to the provisions of the instrument of the                                      trust by which the trust is governed, include also in his report the following particulars namely:

(a) Whether the maximum and minimum number of the trustees is maintained;

(b) Whether the meetings  are held regularly as provided in such instrument;

(c) Whether the minute book of the proceedings of the meeting is maintained;

(d) Whether any of the trustees has any interest in the investment of the trust;

(e) Whether any of the trustees is a debtor or creditor of the trust;

(f) Whether the irregularities pointed out by the auditors in the accounts of the previous year have been duly complied with by the trustees  during the period of audit.

Time for audit and submission of the audit report, etc. under sec.34:-  Rule 21. 

(1) The trustee shall get the accounts audited within six months of the date of balancing the accounts and the auditor shall forward a copy of the balance - sheet and the income and expenditure account along with his audit report to the Deputy or Assistant Charity Commissioner within a fortnight of the audit.

Investment of Trust Funds, restriction of rights of Trustees & Contribution to Public Trusts Administration Fund.

(1)Section 35.

The BPT Act provides that a trustee is bound to deposit or invest moneys of the Trust in the following manner.

    _  Deposit in any Scheduled Bank as defined in the RBI Act 1934,

        or

    _ in a Cooperative Bank approved by the state Government for the               

       purpose or,

    _ in Public Securities: or

    _ in any other manner approved by the Charity Commissioner by   

       general or special order.

Section 2 (12) defines "Public Securities"as under

(12) "Public Securities" means-

(a) Securities of the Central Government or any  State Government,

(b) Stacks, debentures or shares in Railway or other companies, the interest ir dividend on which has been guaranteed by the Central or any state Government.,

(c) Debentures or other securities for money issued by or on behalf of any local authority in exercise of the powers conferred by an act of the Central State Legislature,

(d) A security expressly authorised by an order which the state Government makes in this behalf;

The Maharastra government periodically notifies U/S 2(12) deposits, units other Securities issued by ransom companies or bodies as being eligible for investment by Public Trusts. Among the notable approvals are

    _  Any scheme of the Unit Trust of India

    _  Deposits by HDFC.

(Approvals by the state Government should not be regarded as a certificate of safety of investment for eg.Units of CRB mutual funds had also obtained approval).

Forms or modes of investment U/S 11(5) of the Income Tax Act, 1961.

A uniform pattern of investment is laid down, with effect from April 1, 1983, for all categories of funds belonging to charitable and religious trusts or institutions. The same pattern of investment will apply in relation to accumulation of income in excess of 25 percent. The uniform forms or modes for investing funds of charitable and religious trusts and institutions are given below:

a) Investment in Government savings certificates.

b) Deposit in any Post office Savings Bank Account;

c) Deposit in any account with any scheduled bank or a co-operative society engaged in carrying on the business of baking (including a co-operative land mortgage bank or a co-operative land development bank);

d) Investment in any Central Government or State Government securities;

e) Investment in units of the unit Trust of India;

f) Investment in debentures of any corporate body, the principal whereof and the interest whereon are guaranteed by the Central or a a state Government;

g) Investment or deposit in any public sector company (a proviso has been inserted in clause (vii) of section 11(5) with effect from the assessment year 2001-02. It provides that where an investment is made in the shares of any public sector company, the investment so made shall be deemed to be an investment made for the period up to the date on which such investment or deposit becomes repayable by such company);

h) Immovable property;

i) Deposits with or investment in any bonds issued by any financial corporation engaged in providing long-term funds industrial development in India, if the corporation is eligible for deduction under section 36(1) (viii);

j) Deposits with or investment in any bonds issued by any public company carrying on the business of providing long-term finance for construction or purchase of house in India for residential purposes, if the company is eligible for deduction under section 36(1) (viii);

k) Deposits with Industrial Development Bank of India;

l) Any other prescribed form or mode of investment; and

m) From the assessment year 2001-02, deposit with or investment in any bonds issued by a public company formed and registered in India with the main object of carrying on the business of providing long-term finance for urban infrastructure in India (for this purpose "long-term finance" means any loan or advance where the terms under which money is loaned or advanced provide for repayment along with interest thereof during a period of not less than 5 years. "Urban infrastructure" means a project for providing potable water supply, sanitation and sewerage, drainage, solid waste management, roads, bridges and flyovers or urban transport).

The Auditor must take care to advise his client & trustees to invest only in those avenues which are approves U/S 35 of the BPT Act.and U/S 11(5)of the Income Tax Act.

 2)   Alienation of immovable property. Sec 36

       The provisions sanction of the Charity Commissioner has to be               obtained to effect the following transactions:

(a) sale, exchange or gift of any immovable property belonging to a Trust. or

(b) giving on lease for a period exceeding ten years in the case of agricultural land or three years in the case of non-agricultural land.

        Any transaction of the type described above is not valid if such sanction is not obtained.

Judicial opinion is divided over the issue whether post facto sanction can validate such a transaction.

(3)     Section 36A

a) A Trustee shall discharge his duties as a trustee as a man of ordinary prudence does when dealing with such affairs, funds or properties, if they were his own.

b) No Trustee shall borrow moneys whether by way of mortgage or otherwise for the purpose of or on behalf of the trust; except with the previous sanction of the Charity Commissioner

c) No Trustee shall borrow money for his own use from any property of a Public Trust.

(4)   Sec 36 B:-

The Trustees shall prepares maintain a register of movable & immovable properties including jewels, gold, provision stores if any.

The Registers have to be made up within 3 months for the end if the accounting year and signed by all the Trustees or any authorized person.

The Auditor is required to mention in his report  the register is properly maintained. The trustees should comply 3 months the suggestion of the auditor & rectify any defects within 3 months of the date of the report.

A change Report of the changes in the register have to be submitted to the Deputy or Assistant Charity Commissioner within 90 days from the end of the accounting year.

(5)  Section 58.Contribution by Public Trusts to Public Trusts Administration Fund

Every Public Trust, shall pay a Contribution at a specified rate (Presently 2%)of the Income liable to contribution as disclosed by the audited Schedule IXC.

Income liable to contribution means the gross income from all sources less deduction allowed by the rules.

Gross income will not include donation received  with a specific direction from the donor that it shall form part of the Corpus.

  Other deductions from gross annual income are given in rule 32.

TAX EXEMPTION. 

Income of a charitable trust is exempt according to the provisions of sections 11,12 and 13.

Conditions for exemption [Sec.11]

· The property from which income is derived should be held under a trust or other legal obligation.

· The property should be held for charitable or religious purposes. In the case of a charitable trust created on or after April 1, 1962, the further conditions are:

a. the trust should not be created for the benefit of any particular religious community or caste;

b. no part of the income should enure, directly or indirectly, for the benefit of the settle or other specified persons; and

c. the property should be held wholly for charitable purposes.

The conditions mentioned at (b) and (c) also apply to religious trusts created on or after April 1, 1962.

· The exemption is confined to only such portion of the trust's income, which is applied to charitable or religious purposes or is accumulated for applying to such purposes within the limits of accumulation permitted under section 11(1) and (2).

· The exemption is restricted to such portion of the income as is applied to charitable or religious purposes in India except in the cases covered by section 11(1)(c).

From the assessment year 1992-93, trust or institution can carry out business activities if business activities are incidental to the attainment of its objectives and separate books of account are maintained. The trust shall apply for registration with the commissioner

· The accounts of the trusts should be audited for such accounting year in which its income (without giving effect to the provisions of sections 11 and 12) exceed Rs.50,000.The report of the Auditor shall be in Form No 10B.

· The funds of the trust should be invested or deposited in any one or more of modes or forms mentioned in section 11(5).

Registration with the Commissioner.

The trust should apply for registration in Form no 10A

· Time Limit- The application should be submitted with the Commissioner of Income-tax either before July 1, 1973 or within one year from the date on which the trust is created, whichever is later, and the trust is registered under section 12AA.

· Belated application-  The Commissioner may., in his discretion, admit an application for the registration of any trust or institution after expiry of the aforesaid period. 

· Registration Procedure- Section 12AA provides for a procedure to be followed for grant of registration to a trust or institution.
 Forfeiture of exemptions (sec 13).

1.If income is applied for private religious purposes.13.(1)(a)

2.Income for the benefit of particular religious community.13. (1)(b)

3.If income is applied for the benefit of interested persons.13.(1)(c)

4.If funds are not invested in accordance with section 11(5) 13.(1)(d)

Meaning of interested person- For the purposes of section 13 the following are interested persons:

a. the author of the trust or the founder of the instituion;

b. any person who has made a total contribution (upto the end of the relevant previous year) of an amount exceeding Rs. 50,000 (substantial contributor);

c. any member of the HUF (or any relative of such member) where such author or founder or substantial contributor is a HUF;

d. any trustee of the trust or manager (by whatever name called) of the institution;

e. any relative of such author, founder, substantial contributor, member, trustee or manager;

f. any concern in which any of the person refferred to above has a substantial interest.

Relative - Meaning of- A "relative" in relation to an individual means:

a. Spouse of the individual;

b. Brother or sister of the individual;

c. Brother or sister of the spouse of the individual;

d. Any lineal ascendant or descendent of the individual;

e. Any lineal ascendant or descendant of the spouse of the individual;

f. Spouse of a person refferred to in (b), (c), (d) or (e) above;

g. Any lineal ascendant or descendant of a brother or sister of either the individual or of the spouse of the individual.

Computation of Taxable Income

In the cases of Trusts that have not attracted the punitive provisions of sections 13 and whose incomes are not exempt u/s 10, can avail of exemption under section 11.

Section 11(1)(a)

Income from  property held under Trust, to the extent applied for charitable/ religious purposes in India during the year shall be exempt.

Income of a trust accumulated to the extent of 25% of such income for charitable purposes is also exempt.

In other words if an NGO applies 75% or more of its income for charitable or religious purposes the whole of its income will be exempt however large the balance may be.

The expression used in section 11(1) (a) is "income applied" which is different from the expression "income spent". Income applied includes expenditure of capital nature, which are not investments. For instance an Ngo conducting a hospital can avail of benefit of section 11(1)(a) in respect of capital expenditure on a Hospital Building. However, if it has also made investment in an immovable property for earning returns on investment, such expenditure will not amount to application of income.

Section 11(1)(d)

Donations received with a specific direction that they shall form part of the Corpus of the NGO will be deducted from Gross total income of the Trust.

Option exercised under explanation 2 to Section 11(1)

Where in any year the income applied falls short of 75% of the income derived from property held under Trust by any amount,

(a) for the reason that whole or any part of the income has not been received during the year or

(b) for any other reason. 

the trustees may exercise their 'option' in writing that such income will be applied in the year of actual receipt of such income or in the immediately following financial year.

Such option must be exercised before the time allowed for filing the return of income U/S 139(1) which is 31st of October:

Where an option is properly exercised the income is deemed to have been applied in the year in which the income was derived.

In the cases covered by (a) above the Trust is required to apply the income referred to in the option in the year of receipt or in the year following the such receipt.

Capital Gains U/S 11(1A)

Where a capital asset being property held under trust is transferred and capital gain arises and the net consideration is utilised for acquiring another capital asset then the capital gain shall be deemed to have been applied to a charitable purpose to the extent specified below.

· if the cost of the new capital asset is equal to the net consideration then the whole of the gain,

· if only a part of the net consideration is utilised for acquiring the new capital asset, so much of such capital gain as is equal to the amount, if any by which the amount utilised exceeds the cost of asset transferred.

It may be noted that the investment of capital gains may be made in a capital asset of any type so long as the new capital asset will be held for charitable purposes. For instance, if net consideration arising form a sale of land  is invested in Fixed Deposits of a Scheduled bank, the capital gains thereon will be exempt U/S 11 (1A).

Accumulation u/s 11(2)

Where 75% of the purpose is not applied for charitable purposes the Trust may accumulate whole or part of the balance for application towards such purposes and such income will not included in the total income of the year if the following conditions are complied with, 

(i) the Trustees specify by notice in writing in form no 10 the purposes for which the income is so accumulated.

(ii) The period for which it is accumulated, which can in no case exceed 10 years

(iii) The money so accumulated is kept deposited or invested in accordance with section 11(5).

Rule 17 provides that the notice in Form No 10 shall be given within the due date for filing the return of income U/S 139 (1).

Circumstances where income exempted under section 11 will be included in the total income.

(A) U/S 11 (1B)

Where any income in respect of which an option is exercised under explanation 2 to Section 11(1) is not applied for charitable or religious purposes in India during the period referred then such income shall be deemed to be the income of the person in receipt thereof:

· in the case referred to in clause (a) of the previous year immediately following the year in which the income was received

· in the case referred to in clause (b) of the previous year following the year in which the income was derived 

Section 11 (3)

Any contravention of the conditions of section 11(2) shall result in the income accumulated be dealt with as under:

(a) if the accumulated income is applied for the purposes other than the purposes stated  Form no 10 or if the income ceases to be accumulated or set apart for application thereto then such accumulation will be deemed to the income of such previous year.,

(b) if the income accumulated ceases to remain invested /deposited in any of the forms or modes specified in section 11(5), the sum shall be the income of the previous year of such cessation.

(c) if the income accumulated is not utilised for the purpose for which it is so accumulated or set apart during the period or in the year immediately following the expiry thereof then such income will be deemed to be the income of the year following the expiry of the period given in the notice in Form No10.

Section 11 (4)

If property held under trust includes a business undertaking and where a claim is made that such income is exempt u/s 11 the assessing officer has the power to determine the income of such for accordance with the provision of the Act.

Where the income determined on such assessment is in excess of the income as shown in the accounts of the undertaking, such excess shall be deemed to have been applied for purposes  other than charitable or religious purposes. 

Sec 164 (2):

Tax on Income of a charitable Trust

In cases where the income or part thereof of the Trust is not exempt u/s 11 or Section 12 then such income or part thereof will be taxed as if it were the income of an association of persons.

If, however the income of the trust is taxable due to the contravention of the provisions of section 13 (1) (c) or section 13 (1) (d) the entire income of the Trust will be taxed at the maximum marginal rate ie 34.5%.

Foreign Contribution (Regulations) Act- 1976 (FCRA)

The FCRA is an act to regulate the acceptance and utilisation of foreign contribution or foreign hospitality by certain persons or associations with a view to ensuring that parliamentary institutions, political parties and academic and other voluntary organisations (NGO's) as well as individuals working in the important areas of national life may function in a manner consistent with the values of a sovereign democratic republic.

 Under the Act certain categories of persons are totally prohibited from accepting foreign contributions (FC)

In simple terms FC means donations in cash or in kind from a "foreign source"

Foreign source includes

· a foreign government or agency,

· an international agency (not being UNO or its affiliates)

· a foreign company

· a subsidiary of a foreign company

· multi - national company

· an erstwhile FERA company eg. Hindustan Lever Etc.

· a foreign trust or foundation

· a foreign society or club etc

· a foreign citizen.

Under Section 4 the following categories of persons are totally prohibited from accepting foreign contribution

· a candidate to election

· a correspondent, columnist, cartoonist, editor, owner, printer or publisher of a registered newspaper

· a Judge Government Servant or employee of any corporation.

· A member of any legislature

Under Section 5 political parties can accept FC only with prior permission of the Central Government.

Under Section 6 - A NGO having a definite cultural economic religious or social program may accept FC if

· It registers itself with the central Government {(Ministry of the Home Affairs FCRA division (MHA)} and,

· Agrees to receive such FC only through such one of the branches of a bank as it may specify in its application for registration. (Application in form no FC8)

If an association is not registered it may receive Fc after obtaining prior permission from the Central Government (Application in form FC 1A).

Every association that is registered with MHA, or obtained prior permission to receive FC shall maintain records according to the double - entry system of accounting-

(a) an account of any foreign contribution received by it (both in cash & kind) and

(b) a record as to the manner in which such contribution has been utilised

Every account has to be maintained on a yearly basis coinciding with the financial year and a report in form No FC3 has to be submitted to the MHA before 31st July along with

· a Balance Sheet

· a Receipt & Payment statement, and

· a Certificate from a chartered Accountant.

Donations received in kind have be recorded in a register in form No FC6.

