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Provisions Applicable to Auditors:
S-224(1B
Restrictions for having more than twenty audits now excludes private companies.




S-224(8)(aa)
 Remuneration of Auditors of Government companies shall be fixed by the company in General Meeting.




S-227(3)(f)
Auditor will have to report whether any director is disqualified from being appointed as director U/s.274 (1)(g).




S-292A
The auditor, internal auditor shall attend and participate at the meetings of the Audit Committee, but will have no voting rights.




S-226(3)(e)
A person holding securities (instrument carrying voting right) of a company will not be eligible for appointment as auditor.




S-227(3)(e)
Auditor's Report to include in thick type/italics, the observations or comments, which have any adverse effect on the functioning of the company.

Provisions Applicable to Directors:

S-252
A public company having paid up capital of Rs.5 Crores or  more and  1000  or more small holders holding shares of nominal  value  of  less than Rs.20000) may have a director elected by small shareholders.




S-274(1)(g)
A person shall not be eligible to be appointed as director of  any  other public company for 5 years from the date on  which  any public company, in which he is a director, has failed to:


1. 
file  annual  accounts  and returns for  any  continuous  3  years commencing on or after 1-4-99 or


2. 
repay its deposit or interest thereon or


3. 
redeem its debentures on due date or pay dividend and such failure continues for 1 year or more.

S-217(2AA)
The  Directors  Report  will  also  include  a  Director's Responsibility Statement indicating therein that:


1. 
Proper Accounting Standards have been followed for the preparation of annual accounts.


2. 
The judgements and estimates made by the directors are reasonable and prudent so as to give a true and fair view of the state of affairs of the company.


3. 
Proper and sufficient care for maintenance of adequate accounting records for safeguarding the assets and for preventing and detecting fraud and other irregularities.


4. 
The annual accounts are prepared on a going concern basis.




S-275,276,277 and 278
A person can henceforth be a director in only 15 companies at the same time instead of 20 as at present  (excluding private companies and alternate directorship). Within 2 months of commencement of the Amendment Act, he will have to resign from excess directorship.

Provisions Applicable to Private Companies:

S-3(iii), 3(3) and 3(5) 
a) 
A private company must have a minimum paid up capital of Rs.1 lakh (existing companies given 2 years time to enhance paid up capital to Rs.1 lakh).  Failure to comply would result in the company being declared defunct and it would be struck off the register by the Registrar.


b) 
A private company can accept deposit only from its members, directors or their relatives.

S-43A Provisions relating to Deemed Public Company - Omitted
Provisions Applicable to Public Companies:

S-3(1)(IV)(c)
A public limited company must have a minimum paid up capital of Rs.5 lakhs.


· 
Section 25 companies exempted


· 
A private company which is a subsidiary of a public company will be treated a public company.




S-55A
Some powers relating to listed companies will be administered by SEBI:


· 
Prospectus


· 
Allotment


· 
Transfer


· 
Issue of shares


· 
Warrants


· 
Buy-back


· 
Debentures


· 
Dividend payments


· 
Accounts etc.




S-60B
Companies contemplating a public issue are allowed to circulate information Memorandum prior to filing of a formal prospectus.




S-67
Private placements would be restricted only to 49 persons.  NBFCs or Public financial institutions can continue to offer securities for private placements. SEBI is given power to frame rules for them.




S-192A
A listed company may get any resolution related to such business as may be notified by Central Government passed by means of a postal ballot.

Postal ballot includes voting by electronic mode.




S-292A
Company having a paid up capital of atleast Rs.5 Crores shall constitute an Audit Committee of the Board of Directors.




S-621
Offences to be cognizable only on complaint by Registrar, shareholder or Government.




S-80
Equity shares with differential rights as to Dividend, voting or otherwise allowed to be issued.

Audit Committee:
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Sec.292A


1. 
Every public company having paid up capital of not less than Rs.5 Crores shall have an Audit Committee.


2. 
Atleast 3 Directors will be in committee  (other than M.D.  or W.T.D.)


3. 
Terms of reference shall be given by Board.


4. 
Members of committee shall elect one of them as chairman.


5. 
Annual Report of the company shall disclose the composition of the committee.


6. 
The auditor, the internal auditor and director-in-charge of finance shall attend and participate in the meeting without voting right.


7. 
The committee shall have authority to investigate into the relevant matters.


8. 
The recommendation of the Audit Committee on related matters shall be binding on the Board.


9. 
If the Board does not accept the recommendation of the committee, reasons therefor should be communicated to shareholders.


10. 
Chairman of the committee shall attend the AGM to provide any clarification.


11. 
Default of S-292A shall be punishable with imprisonment for a term of one year or fine of Rs. 50000 or both to the responsible officer.

Power of SEBI 

Sec.292A


A. 
Sec.55A provides that provisions related to issue and transfer of Securities and non payment of dividend in case of listed and intending to get listed companies shall be administered by SEBI.


B. 
The explanation to the section provides that all powers relating to all other matters, including the matters relating to prospectus, statement-in-lieu of prospectus, returns of allotment, issue of shares and redemption of irredeemable preference shares shall be exercised by the Central Government, CLB or the ROC as the case maybe.


C. 
Sec.209 provides that the books of accounts and papers of every company shall be open to inspection by officers of SEBI.


D. 
Sec.621 provides that a court may take cognizance of an offence relating to issue and transfer of Securities and non-payment of dividend on a complaint in writing by a person authorised by SEBI.

Companies Act Amendments and SEBI:

Powers Granted
Powers not Granted

Sec.55 to 58
1.
Sec.117A, Sec.117B and Sec.117C (issuance of debentures, appointment of debenture trustee etc.)

Sec.59 to 84


Sec.108
2.
Explanation to Sec. 58A, all powers related to Prospectus - statement in lieu of prospectus, return of allotment, issue of shares and redemption of irredeemable preference shares, etc.

Sec.109


Sec.110 
3.
Sec.111A, core provision for transfer of shares.

Sec. 112


Sec. 113
4.
Sec. 205(1A) Defaults relating to deposit of dividend.

Sec. 116


Sec. 117
5.
Transmission of shares. 

Sec. 118


Sec. 119
6.
Sec. 109A Nomination of shares and debentures.

Sec. 120


Sec. 121
7.
Default in payment of interest on debentures.

Sec.122


Sec.206
8.
Sec.86  Power  to regulate  issuance of shares  with  differential rights as to dividend and voting

Sec. 206A


Sec. 207 (Related to issue and transfer of securities and non-payment of dividend and voting. Dividend in case of listed companies and public companies which purport to get listed)


Powers to SEBI / Areas which are beyond the concern of SEBI or Stock Exchange:

S-77 
Restriction on purchase by company or loan by company for purchase of it's own or it's holding companies shares.




S-77A
Transfer of certain sums to capital redemption reserve account.




S-80A
Redemption of irredeemable preference shares.




S-112
Certification of transfer.




S-113
Limitation of time for issue of certificate.




S-116
Penalty for personation of shareholders.




S-206 
Dividend to be paid to Registered holders or to their order or to their Bankers.




S-206 A
Pending registration of transfer, right to dividend, Rights share and Bonus share to be held in abeyance.




S-207
Penalty for failure to pay dividends in time.

Protection of small depositors

Sec.58AA and Sec.58AAA


1. 
 A  "small depositor" means a depositor who has deposited in a financial year a sum not exceeding Rs.20000 in a company in a financial year.


2. 
Every company which accepts deposits from Small depositors, shall intimate to the CLB any default made by it in repayment of any such deposits or part thereof or any interest thereon.

Such intimation should be within 60 days of default.


3. 
CLB shall pass appropriate order on it's own motion within 30  days from the date of receipt of such intimation or 

After expiry of 30 days, after giving the small depositors an opportunity of being heard.


4. 
Company shall be barred from accepting further deposits unless each small depositor, whose deposit has matured, had been paid in full.


5. 
Defaulting companies shall disclose the extent of default (including waiver of interest) in future Advertisement and application form.


6. 
Small depositors shall be paid first out of working capital loan taken from bank.


7. 
Penalty for non-compliance of this section



Punishment
· 
imprisonment upto 3 years




· 
fine of Rs. 500 per day



to  every  person who was director of the company as  well  as  the  company. 


8. 
Default in acceptance of refund of deposit is cognizable offence under the code of criminal procedure 1973. But only on complaint made by central government or any officer authorised by it.

Dividends

Sec.2(14A), 205, 205A and 207


1. 
The Amendment Act has now included interim dividend within the meaning of the term "dividend".


2. 
Sec.205 has also been amended to incorporate provisions relating to interim dividend


3. 
Amount declared as dividend (including interim dividend) shall be deposited in a separate bank account within 5 days from the date of declaration of such dividend.


4. 
Such deposited amount shall be used for payment of dividend.


5. 
The period for payment of dividend has been reduced from 42 days to 30 days.

Vote through Postal Ballot

Sec.192A


1. 
Benefits of this section are given only to the shareholders  of  a listed public company


2. 
For the business that the central government may, by notification, declare to be conducted only by a postal ballot.


3. 
The company shall send the notice by Registered Post to all shareholders along with a draft resolution with explanation alongwith postage prepaid envelope.


4. 
The shareholders shall send their assent or dissent in writing within a period of 30 days from the date of posting of the letter.


5. 
The resolution shall be deemed to have been duly passed based on postal ballot.


6. 
Penalty for subsequent defacing or destroying the ballot papers or declaring identity of the shareholder shall be punishment   - imprisonment for 6 months or fine or both.


7. 
Postal ballot includes voting by electronic mode.


8. 
Penalty for non-compliance of this Section - on company and every officer of the company, shall be a fine of Rs.50000 in respect of each such default.

Protection of Debentureholders

Sec.117A, 117B and 117C
These amendments require creation of trust deed, appointment of debenture trustees, liability of company to create security and redemption reserve.

Compliance by Small Companies

Sec.383A


For proper compliance, a company with a paid up capital of Rs.10 lakhs and above will have to obtain a certificate from a practising Company Secretary to the effect that it has complied with all the provisions of the Act.

A copy of this certificate has to be attached to the report of the Board of Directors.

Changing Registered office within same state

Sec.17A


Permission of Regional Director shall be required for changing registered office of the company within the same state. However, such permission will be required only if the change is from the jurisdiction of one ROC to another ROC within the same state.

Public trustee and voting rights and declarations

Sec.153A, 153B(5), 187B and 187C
These provisions are deleted.

Depreciation for Managerial Remuneration

Sec.350


Such depreciation to be calculated as per the books of accounts maintained by the Company.

The words W.D.V. have been replaced.

Initial offer to be in demat form in certain cases

Sec.68B


New law requires listed companies to make initial public issues for any security  in dematerialised form if the  proposed  mop-up  target exceeds Rs.10 crore.

Shelf Prospectus and Information Memorandum

Sec.60A


Shelf Prospectus
1. 
This new section provides that shelf prospectus is to be issued by any financial institution or bank for one or more issues of the securities or class of securities specified in the prospectus.



2. 
A company filing a shelf prospectus with the Registrar shall not be required to file prospectus afresh at every stage of offer of securities by it within a period of validity of such shelf prospectus.



3. 
A company filing a shelf prospectus shall be required to file an "Information Memorandum" on all material facts prior to making a second or subsequent offer of securities under the shelf prospectus.



4. 
Where an update of "Information Memorandum" is filed every time an offer of securities is made, such Memorandum together with the shelf prospectus shall constitute the Prospectus.

Sec.60B


Information Memorandum
1. 
"Information Memorandum", a process undertaken prior to filing of a prospectus by which a demand for the securities proposed to be issued by a company is elicited, and the price and terms of issue for such securities is assessed by means of a notice, circular, Advertisement or document.



2. 
Companies contemplating a public issue allowed circulating "Information Memorandum" prior to filing a formal prospectus.



3. 
Issue of "Information Memorandum" does not mean exemption from filing prospectus prior to the opening of the subscription lists and the offer a red-herring prospectus atleast 3 days before the opening of the offer.



4. 
Any variation between the "Information Memorandum" and the  "red-herring prospectus" shall be highlighted as variations by the issuing company and shall be individually intimated to the person invited to subscribe to the issue of securities. The proposed subscriber shall exercise his right to withdraw from the application.



5. 
Final Prospectus to be filed after closing of the offer of securities.

Indian Depository Receipt

1. Sec.605A and 606
2. 
Central Government has been given powers to make rules

3. 

a) 
The offer of Indian Depository Receipts.


4. 
b) 
The requirement of disclosure in prospectus or letter of offer in connection with IDR.


5. 
c) 
The manner in which such IDRs shall be dealt.


6. 
d) 
The manner of sale, transfer or transmission of IDRs.


7. 
Penalty for contravention shall be imprisonment upto 6 months or fine upto Rs.50000/- or both.

Enhanced Penalties:

One of the most striking features of the Amendment Act is the enhancement in the amount of prescribed fines across the board by ten times.
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