SERVICE TAX UPDATES
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A.  Synopsis of Circulars/ Clarifications

1.   Photography Services – Collection Centres not liable for service tax

The Ministry of Finance, Department of Revenue, Tax Research Unit has clarified in Circular F.No. 37/5/2001 dated 27.12.2001 [(2002) 139 ELT T42] that collection centres who collect the exposed film from photography studio not having processing facility / photographers and get it developed from processing labs and receive commission/handling charges for this service, are not liable for service tax since they do not undertake any activity of taking the photographs or processing thereof and hence they do not fall in the category of photography studio/agency as defined in Chapter V of the Finance Act, 1994.

2.   Clarifications on clearing and Forwarding agents

      The Directorate of service tax had clarified vide circular F.No.V/DGST/21(9)/C&F/2/99/10683, dated 6-6-2000 that the activity of renting out facilities of storage tanks including pipelines, pumps, valves, etc. would fall within the ambit of clearing and forwarding operations and hence would be liable for service tax. However, subsequently the Ministry of Finance, Department of Revenue, Tax Research Unit vide its circular no. F. No. 341/42/2001-TRU, dated 3rd October, 2001 has clarified that such services in relation to storage and loading/unloading of cargo are not in the nature of clearing and forwarding operations.  But, renting out of storage tanks situated in the port premises would be covered under the category of port services.

B.  Synopsis of Case Laws

1.   Indian Institute of Architects v. Union of India (2002) 139 ELT 245 (Mad.)

In a writ petition filed by the chartered accountants’ and architects challenging the constitutional validity of levy of service tax on architects and practicing chartered accountants’, the Madras High Court held –

(i) The tax does not in any manner offend article 14 of the Constitution of India.

      (ii)    The service tax is not a tax on the profession but on the professional services offered to the clients and this services can be legitimately taxed under entry 97 of List I of the Seventh Schedule to the Constitution. 

2. Chartered Accountants’ Association and Gujarat Institute of Civil Engineers and Architects v. Union of India (2001) 252 ITR 53 (Guj.)

In a writ petition filed by the Chartered Accountants’ Association and the Gujarat Institute of Civil Engineers and Architects challenging the constitutional validity of levy of service tax on consulting engineers and architects and also on practicing chartered accountants’ the Gujarat High Court held –

(i) Service tax is not a tax on profession falling in entry 60 in the State List of Seventh Schedule to the constitution.  There being no other entry in the State List or Concurrent List which could possibly be referred to for the purpose of levying service tax, the legislative competence for enacting this law must be traced to article 248 read with entry 97 in the Union List.  The professional tax which an architect, consulting engineer or a practicing chartered accountant pays is a tax for the privilege of having the right to exercise that particular profession.  However, the service tax which each of the aforesaid professionals pays is the tax which he has to pay each time he renders services for remuneration.  The tax is thus on the services rendered for remuneration.

(ii) The classification between the services rendered by a qualified professional and the services rendered by a non-qualified person is not violative of article 14 of constitution.  

(iii)  The tax is not violative of article 19(1)(g).

3.  Synopsis of Madras High Court decision in Secy. Federn. of Bus-Operators Assn. Of T.N. v. Union of India (2001) 134 ELT 618 (Mad)

In this case the Madras High Court in a long and detail judgment dismissed the writ petitions against the levy of service tax on tour operators and rent-a-cab scheme operators filed by – 

(I)   Petitioners who are “Stage Carriage Operators” owning a “spare bus” covered under a “spare bus permit” as per section 72(2)(xvii) of the Motor Vehicles Act, 1988;

(II)   Petitioners who are “Contract Carriage Operators” owning vehicles covered under section 74 of the Motor Vehicles Act, 1988;

(III)   Petitioners who are owners of “Maxi cabs or Taxis” and having a permit under section 74 of the Motor Vehicles Act, 1988,

The Court held –

1. The first and foremost condition for a person to be held as a “tour operator” within the meaning of Section 65(78) of the Act is that he must be engaged in the business of operating tours in a “tourist vehicle” in terms of Section 2(43) of the Motor Vehicles Act and in no other type of vehicle and, therefore, necessarily such vehicle must conform to the conditions prescribed under Rule 128 of the Central Motor Vehicles Rules.

2. A tourist vehicle must be a “contract carriage” and not a “stage carriage”.  However, a stage carriage which is a reserve vehicle as provided in section 72 (2)(xvii) of the Motor Vehicles Act, 1988 operating under special permit issued under section 88(8) of the Motor Vehicles Act, 1988 is nothing but a contract carriage and hence holders of such stage carriages would be considered as owners of “tourist vehicle” and hence regarded as “tour operators” and accordingly liable for service tax.

3. What is required is not a “tourist permit” but a “user of tourist vehicle” by a tour operator in his business and further such tourist vehicle should have been covered under a permit granted under the Motor Vehicles Act and/or the rules framed thereunder. Hence contract carriage operators though not having a tourist permit but operating on any other permit granted under the Motor Vehicles Act and/or the rules framed thereunder, would be covered. 

The above points 2 & 3 is subject to the condition that the “spare bus” as per section 72(2)(xvii) of the Motor Vehicles Act, 1988 covered under a “spare bus permit” issued under section 88(8) of the Motor Vehicles Act, 1988 and a “contract carriage” covered under section 74 of the Motor Vehicles Act, 1988 are “tourist vehicles” under section 2(43) of the Motor Vehicles Act, 1988 read with rule 128 of the Central Motor Vehicles Rules, 1988.

4. Owners of “maxi cab” or “motor cab” would be covered in the service tax net since they would be considered as engaged in the business of renting of cabs and hence liable for service tax as rent-a-cab scheme operator.  However, they could also be considered as “tour operators” if the maxi cab or motor cab is used in the business of operating tours since a maxi cab or motor cab is a contract carriage and hence will be considered as a tourist vehicle.

5. The provisions of the service tax law i.e. in the Chapter V of the Finance Act, 1994 relating to levy of service tax on tour operators and rent-a-cab scheme operators are constitutionally valid.
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