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I. Introduction

In A Theory of Justice, John Rawls offers his contractualist argument –what we shall call the Original Position argument –with a different purpose in mind than that of past contractarians. Though the words ‘original position’ call to mind the notion of the social contract or the state of nature, used by past contractarians, Rawls argues that “this original position is not, of course, thought of as an actual historical state of affairs, much less as a primitive condition of nature.”
  So why does he call it a contract argument, and what kind of contract argument is to?  Rawls goes on to explain, “The merit of the contract terminology is that it conveys the idea that principles of justice may be conceived as principles that would be chosen by rational persons, and that in this way conceptions of justice may be explained and justified.”
  Rawls offers this contractualist rational choice argument with the aim of deriving two principles of justice to govern the basic structure of society. Contract participants are said to choose these, rather than utilitarian or intuitionist alternatives, as principles of justice to govern the basic structure of society.  The first emphasises the overriding importance of ‘basic liberties’ or rights, such as free speech, the right to vote, the right to run for office, etc.  The second regulates distribution of social and economic goods, such that inequalities are only permitted if they benefit the least advantaged, while respecting equality of opportunity.
  The first principle is known as the ‘liberty principle’, and the second (or the second part of the second, after equal opportunity) as the ‘difference principle’.  This second principle has proven particularly troublesome to Rawls’s contractualist approach, and I believe critics have convincingly argued that Rawls’s contract argument would more likely lead to a utilitarian theory of distribution.  

Nevertheless, Rawls offers an alternative defence of the difference principle, commonly known as the Pareto Argument, which may prove successful.
  The problem with this argument is that it does not explain the importance Rawls places on his contractualist approach throughout his Theory of Justice.  Ronald Dworkin believes the original position should be taken as secondary to a larger theory of moral decision-making, known as reflective equilibrium, which calls for coherence between intuitions and institutional practices of justice.  Contrary to Rawls’s intentions, however, this may suggest that the contract’s probable utilitarian conclusions should be given weight against the opposing conclusions of Rawls’s alternative argument.  Thus, it would be hard to see how reflective equilibrium can be properly established.  In this paper, I will first consider a prominent version of utilitarian criticism and its condemning implications.  I will then balance that argument against Rawls’s alternative argument for the difference principle.  Finally, I will consider the process of reflective equilibrium and what it means for Rawls’s defence of the difference principle.    

II. The Original Position Argument


The key feature of this argument is the veil of ignorance.  Participants in the contract agreement agree to be placed under this hypothetical veil so as to exclude what they would plausibly see as morally arbitrary considerations.  It is a particularly thick veil, excluding not only knowledge of wealth, income and social class, but also of talents and skills, psychological knowledge, such as a propensity or aversion towards risk taking, and even each person’s particular conception of what makes life worth living, what Rawls calls a ‘conception of the good.’ Rawls explains, “This ensures that no one is advantaged or disadvantaged in the choice of principles by the outcome of natural chance or the contingency of social circumstances.”


However thick the veil might be, participants are still understood to possess the appropriate information necessary for deciding upon and agreeing to a basic structure of government from an admittedly limited list of alternatives, most prominently including utilitarianism and perfectionism, and of course Rawls’s own ‘justice as fairness’.  Jean Hampton divides the information participants possess into four categories.
  Firstly, participants must be aware of the ‘circumstances of justice.’  Following Hume, Rawls stresses that contracting parties must accept both that there is a scarcity of resources and that people are mutually disinterested.  However, he is quick to explain that this does not mean that the parties involved are ultimately egoist.  They are simply not entirely altruistic.  In fact, he believes that the impartiality created through the original position, together with this limited generosity, “forces each person to take the good of others into account.”

The second piece of information participants must possess is that, while they have little say in natural primary goods, they are driven by a desire social primary goods.  That is, they are unwilling to live in a society which will deprive them of basic rights and liberties, as well as the self-respect that comes along with these.
  The third piece of information participants possess is a ‘conception of right’.  The key features of this conception include the idea that an acceptable theory of justice must be general, universal, public, ordering, and final.
 Finally, participants are meant to agree not only on a particular structure of government, but also on a strategy for choosing that government.  Unaware of the odds of ending up in any particular social or economic class, and unwilling to accept any system of government which would threaten their basic liberties, participants are assumed to decide conservatively.  Their proposed strategy for decision-making is known as the maximin rule. As a considerable amount of controversy has been set against this last condition, we will start by looking at it.

III. The Maximin Decision Strategy

We have noted that Rawls’s veil of ignorance is a particularly thick one.  Contracting parties have some basic information about what people are like and the conditions under which they will have to get along, but they do not know where they will end up under the government they eventually agree on.  They do not know their talents or abilities, or even their particular life projects, so they cannot possibly know what benefits those skills or interests would secure them.  Under this uncertainty, they need an appropriate plan for rational decision-making.  Rawls argues that faced with the possibility of ending up in a worst-off position, participants would opt for a maximin decision strategy, rather than expected utility maximisation.  As it’s name suggests, maximin ensures that participants would choose that state of affairs whose worst possible outcome is better than the worst possible outcome of any other state of affairs.
  Thus, John Harsanyi points out that “the maximin principle says that you must evaluate every policy available to you in terms of the worst possibility that can occur to you if you follow that particular policy”.
  This perspective does not seem to cohere with our common decision-making processes.  Harsanyi uses the example of a person faced with a choice between keeping his ‘badly paid’ job in New York City or taking the risk of flying in order to secure a ‘very interesting and well paid’ job in Chicago.  Under Rawls’s maximin strategy, the person would have to stick with his horrible New York job, but certainly this is not what we would consider a rational choice.  His point is that much of what we would consider rational decision-making involves some degree of risk taking, so that any stipulations of ignorance to this under the veil of ignorance are arbitrary and unacceptable.  

Acknowledging the fact that “our knowledge of psychological laws and of other people’s personal characteristics is very limited,” Harsanyi argues that under conditions of uncertainty “a rational decision maker cannot help using subjective probabilities.”
  But if participants of the contract agreement would be willing to gamble upon the odds of ending up in any position in society, another more rational decision strategy is called for.  It would appear that in the original position, the individual would be more likely to estimate his probability of ending up in any particular position as equivalent to one divided by the number of positions available, thereby granting equal weight to the probability of ending up in any position.  Yet assuming the number of positions is equal to the number of applicants, the possibility of any one individual finding himself in the worst-off position will therefore be minimal.   Having made this calculation and assuming mutual disinterest, each participant will simply want to choose that state of affairs which maximises the total expected utility, for this in turn maximises the average expected utility he may hope to attain.  That is, the participant will choose a strategy of expected utility maximisation, ensuring an average utilitarian understanding of justice.
     

Yet Rawls offers his contract theory with precisely the aim of refuting utilitarianism as a morally inappropriate and practically irrational theory of justice.  He writes, “A rational man would not accept a basic structure merely because it maximised the algebraic sum of advantages irrespective of its permanent effects on his own basic rights and interests.”
  Instead, he will be concerned that it ensure him at least a basic level of well-being and opportunity to pursue his chosen goals, whatever stratum of society he may fall into, protecting him from the possibility of unfair treatment which so often comes with great economic inequality.  The contractualist rational choice argument was meant to lead to the difference principle, and not expected utility maximisation.  It does not seem to have succeeded.  Yet Rawls offers another argument that more convincingly leads to the difference principle.  This is commonly known as the Pareto Argument.

IV. The Pareto Argument


The motivating idea behind the argument is that people cannot possibly determine what social class they are born into, nor what talents and skills they are born with.  These attributes are undeserved, and therefore morally arbitrary.   Why then should they play such an important role in distribution as they do in a completely free market system?  Of course, even the free market system will provide a certain degree of equality of opportunity by establishing rules about discrimination on the basis of sex or race, or even quotas or specially designated funds.  But is this enough?  Surely government should help to establish a more legitimate equality of opportunity by allocating wealth and income equally.
  Indeed, even this will not cover every individual need; those with mental and physical handicaps with have more expenses than the healthy person.   This is one point Rawls does not seem to adequately consider.
  But in any case, a more or less equal distribution seems fairer than the blatant bias and unacceptable hardship caused by the free market system. 

Nevertheless, something can be said for inequalities in social primary goods, if those inequalities improve the lot of everyone.  The reasoning behind initial equality of primary goods is overridden by the idea that the most important consideration in just distribution is the position of the ‘least advantaged’, those who are worse-off in terms of natural primary goods and social class.  If economic inequalities help to improve the position of the ‘least advantaged’, these should be accepted as more rational than economic equality.
  This argument seems clearly to lead to the difference principle.
  Perhaps, then, we should take it as the more important one, despite Rawls’s insistence on the moral relevance of the contractualist argument.  

Nevertheless, some philosophers (most prominently Dworkin) have defended the original position argument as secondary to a larger theory on moral choice known as reflective equilibrium.  Rawls himself admits of the possibility that “contract theory leads eventually to a deeper and more roundabout justification of utilitarianism.”
  If this is so, we must ask, why does he place so much importance on the notion of a contract as a defence of his principles of justice?  

V. Reflective Equilibrium


Ronald Dworkin points to the fact that a contract agreement might be seen in more than one light, and that if Rawls’s Original Position argument is any kind of contract agreement, it is a hypothetical one.  He writes that we might use the notion of a hypothetical agreement as an instrument or device (among others) to call to someone’s attention the rationality or fairness behind certain norms or principles, granted the fact that he would most likely have agreed to them were circumstances different.  He insists that such an argument can have no binding force, for circumstances are not as they might have been, but as they are, such that it would be difficult to see how Rawls’ two principles of justice could possibly reflect the average person’s actual interests.
  To take Rawls’ original position argument as an independent rational choice argument, directly derivative of his two principles of justice, would be to misunderstand Rawls’s conception of justice as artificial, like that of Hobbes, Locke or Hume, rather than the product of a shared moral perception.  While the assumption of limited generosity as a condition of justice may reinforce this Humean interpretation, Rawls’s notion of a shared conception of right suggests that his use of the contractarian argument parallels that of Kant, in which justice is seen as categorical, rather than instrumental. 

Dworkin reveals the inadequacy of Harsanyi’s argument for a rational choice principle by distinguishing between antecedent and actual interests.  Thus, he writes, “It might be in my antecedent interest to bet on a certain horse at given odds before the starting gun, but not, at least at the same odds, after he has stumbled on the first turn.  The fact, therefore, that a particular choice is in my interest at a particular time, under conditions of great uncertainty, is not a good argument for the fairness of enforcing that choice against me later under conditions of much greater knowledge.”
  But if that is so, what is the greater argument, and what role does the original position play within it?


Dworkin suggests that the original position is a product, rather than a basis or instrument of Rawls’s technique of reflective equilibrium.
 This technique suggests that moral principles are found by weighing generally shared moral intuitions about the justice of existing institutions against their apparent practical implications so as to be able to construct a publicly acknowledgeable theory of justice.
  Dworkin explains that the technique illustrates Rawls’s reliance on a constructive coherence theory of morality, in which a person (or in this case, a governmental leader) must be able to account for all his decisions and actions on the basis of an understandable and public set of principles or norms, even if these do not themselves explain strong intuitions to act otherwise.
  The constructive model for coherence is distinguished from the natural model, employed by perfectionist theories, in which one is urged to ignore blatant inconsistencies between moral intuitions in the hope that “some reconciling explanation does exist though it has not been, and…may never be, discovered by men.”
  As such, it might be questioned how this supposed natural model for coherence could be considered a coherence theory for morality at all.  One explanation Dworkin offers suggests that the natural model reflects the individual standpoint from which a theory of justice is formed, while the constructive model is said to be more appropriate for public or political decision-making.


The contract argument involving the veil of ignorance is said to be a product of the technique of reflective equilibrium, in that a truly constructive attempt to make one’s political conventions cohere should, according to Dworkin, lead to a right-based, rather than goal or duty based, theory of government.  The notion of a social contract “signals that his deep theory is a right-based theory, rather than a theory of the other two types.”
  It is said to do so by giving each contract participant not only the right to vote, but the right to veto any theory of justice which does not accord with the conditions of knowledge and ignorance to which the parties are supposed to be subject.
  The problems arise with the idea that contract participants under original position conditions are more likely to use their votes and veto power to establish a utilitarian theory of distribution.  This would propose a clear threat to Rawls’s argument.  If reflective equilibrium is really the overarching theory Dworkin suggests it is, and if the original position its product, it would appear that Rawls has argued against the rationality of the difference principle.

VI. Another Perspective  

I would argue that this perspective places too much emphasis on the results, rather than the process of reflective equilibrium.  What Rawls is trying to do through reflective equilibrium is relatively simple.  He is averting us to the dangers of the perfectionist or absolutist belief that there is one clear, systematic way of seeing moral motivation, be it through a set of religious doctrines or a scientific formula.
  This is both the immediate attraction and the ultimate weakness of utilitarianism; it offers a simple formula for moral action and accepts no excuses on the basis of undefined moral uneasiness.  Reflective equilibrium reminds us that in a world full of unpredictable circumstances, we should be wary of these supposedly logical formulas for morality.  This can be better understood through the distinction Dworkin makes between a natural and constructive model of coherence. What he refers to as a natural model for coherence –in which an agent assumes an explanation for some phenomenon exists, while making no attempt to grasp it –seems entirely unphilosophical.  Yet Dworkin’s defends reflective equilibrium as a constructive model for coherence.  He notes that because general knowledge and education will change with new generations, principles of justice established under this model will be seen as contingent, rather than permanent, inalterable truths.
 

Some have argued that coherence is irrelevant to truth, and that a coherent set of beliefs or principles is not necessarily a just or moral set of beliefs or principles.  T.M. Scanlon calls attention to the supposed inadequacy of reflective equilibrium as a foundation for moral decision-making, writing, “However internally coherent our moral beliefs may be rendered, the nagging doubt may remain that there is nothing to them at all.  They may be merely a set of socially inculcated reactions mutually consistent perhaps but not judgements of a kind which can properly be said to be correct or incorrect.”
 

Nevertheless, it would be difficult to Rawls’s technique of equilibrium on this argument.  After all, what better test do we have for the moral accuracy our beliefs and practices than the common practice of holding them up to other beliefs and intuitions?  Any theory claiming truth must be able to stand up to this test.  We can only hope that our principles of justice will change as we become more educated and aware of the failures of our current beliefs and practices.

Perhaps a more appropriate criticism of reflective equilibrium is that when taken seriously it may lead to conflicting conclusions.
  While Rawls endorses both the Original Position Argument and the Pareto Argument as rational and moral standpoints from which to view his principles of justice, the fact that these arguments lead to conflicting conceptions of distributive justice presents a dilemma for reflective equilibrium.  Which argument should be taken seriously?  How is reflective equilibrium to be established?  But again this is to place too much emphasis on the results, rather than the process of reflective equilibrium.

Jon Mandle suggests two reasons why critics persist in denying the validity of reflective equilibrium.  The first is they incorrectly interpret it as “a metaphysical thesis about the status of moral truth.”
  Unlike Scanlon, these writers seem to take Rawls to be searching for some great, systematic conception of justice, not simply attractive in its coherence, but coherent in its perfection.  Mandle suggests that Rawls aims are more practical; he does not rely either on the deceptive draw of coherence, nor on the unrealistic vision of perfection.  Rather, he seems to be stating the simple truth that any moral claim, however it is established, must stand up to our more basic moral convictions, such as the obvious injustice of slavery or racism.  

Oppositely, it is precisely Rawls’ critics who appear to want to establish ultimate, overriding moral principles.  Mandle explains that these philosophers are “convinced that for meta-ethical reasons the entire edifice of morality is in danger unless a secure foundation can be provided from the outside.”
  This is a second reason for rejecting reflective equilibrium.  Seeing that Rawls’s rational choice theory leads to a utilitarian conception of justice, they are eager to hold this against him and to argue that reflective equilibrium offers no solution.  But this ignores the obvious practical side of reflective equilibrium.  Again, if emphasis placed on the process of reflective equilibrium, rather than its results, the procedure loses its threat and seems nothing more than the trivial claim that we should simply be willing to question our beliefs and practices. This may mean that we can no longer see Rawls’s Original Position argument as a valid rational choice argument.  But that does not mean accepting utilitarianism or rejecting the difference principle.  It only suggests that we will need to rely more heavily on the Pareto argument to secure its acceptance, and to take the Original Position argument as a way of summarising our beliefs about a fair basic structure for society.
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