Question

Evaluate the significant Singapore constitutional developments since 1966 in terms of whether the three specific objectives of limited government, constitutionalism and representative government have been successfully realised. Examine the ideals, problems and recommendations discussed in the Wee report and consider whether any of these are worth revisiting in reforming the constitution to buttress the three objectives, or whethre the assumptions, concerns and solutions in the report are unsuited to contemporary realities.

Introduction
· outline of essay.
1) examine of Wee report in context of historical circumstances
a. objectives:

i. limited government

ii. constitutionalism

iii. representative democracy

2) list of significant constitutional developments, analysis

a. conceptually

b. contextually 

c. with reference to Wee report

3) recomendations and evaluation

4) conclusion

May need to change this- instead, contrast relevant situations in the Wee report with the relevant situations today? Or give a much shorter overview of the report in the beginning and the go into depth when evaluating?
· brief overview of historical context

· british colony

· merger with malaysia

· unexpected independence.

· circumstances under which the Wee commission was appointed and mandated

· explain focus of the commission

· summary of terms of reference
·  focused on racial, linguistic and religious minorities: considered how to
· safeguard rights 

· ensure adequate opportunities for representation in the case of potentially discriminatory legislation

· remedies for aggrieved parties

· entrenchment of these rights, representation and remedies

· what the commission focused on in the report

· summarise broad approach of commission

· position of commission
· firm commitment to principle that in a modern democratic nation, no individual should be discriminated against on basis of race, religion or language only, and similarly, no individual should be privileged on the same bases

· “No one citizen has or ought to have less rights than another citizen and similarly no one individual has or ought to have less or more rights than another individual in a democratic nation.” (at p22 of the Report)

· however, with regard to history, see special position of the malays as the indigeneous peoples. (at p34)
· legacy of the Malaysian constitution

· commission did not feel it their place to alter the status quo

· see more about treatment of this provision


· recommendations made
· entrenchment of fundamental rights

· council of state

· ombudsman

· entrenchment of special provisions 

· arms of the government


· fundamental rights (Chapter II)
· life and liberty 

· slavery

· protection against retrospectivity 

· freedom of religion

· right to property

· see debates about this!
· “We are convinced that it is necessary, sound and wise and in the best interest of the people of Singapore, with the multi-racial composition of its population, that its Constitution should recognise and proclaim this fundamental right.”
· but recognised need to strike balance between private and public interests

· equal application of clear laws –in particular the entrenchment of prohibition of discrimination

· “In the first place we deem it essential that the principle of equality before the law and equal protection of the law for all persons should be clearly and categorically laid down. Secondly, it should be no less clearly and categorically laid down that there shall be no discrimination in the administration of any law, except as expressly authorised by the Constitution, against any person on the ground only of race, religion, place of birth or descent.” (p32)
· In particular,
· No law should make any provision that is discriminatory in terms of race, language, origin, colour or creed, either of itself or in effect (except in the cases of the appropriation of general revenues, non-citizens, and family law)
· unconstitutional to promulgate discriminatory laws
· council of state (Chapter III)

· many reasons why there should be an de facto non elected upper house in Parliament.

· vague summary of discarded suggestions and reasons so

· committee of representatives from the minorities to sit in Parliament

· “the elected chamber should not be diluted by the presence of any member who has not been elected on a general franchise”

· envisioned Parliament as a chamber where “the practice of parliamentary democracy in its generally accepted form should have the fullest scope unhindered by non-elected representation.”
· election to Parliament under proportional representation

· intensification of party politics along racial and communal lines, encouraging politicians to campaign on race-specific platforms, and to base politics on purely communal lines

· resulting in the perpetuation and accentuation of racial differences which would

· make it “difficult if not impossible” to achieve a single homogeneous community

· upper house with membership by nomination

· undesirable tendency to perpetuate racial and other differences

· “disastrously retrograde step”

· “the proper place for party politicians is in the elected chamber and politicians who wish to have a seat in Parliament should achieve this end by taking part in elections”

· no sidestepping the democratic process

· recommended creation of an advisory body
· but not with a membership from specified racial or other minority groups

· “it would tend to foser and encourage an approach and a consdieration of all matters affecting the public on communal or sectional lines and could therefore constitute a perpetual barrier, invisible but no less real, to the creation of a tolerant, united, multi-racial society in Singapore”
· difficulties in deciding membership- would end up with an unwieldy body
· fostering of resentment amongst unrepresented minority groups
· permanent inter-communal and intersectional dissension
· seems to disapprove of the overtly confrontational approach
· small membership
· chosen irrespective of race, colour or creed
· able, mature and respected citizens
· of eminence or distinguished public service
· but apolitical, not partisan
· to consider all proposed legislation
· and to report thereon to Parliament
· taking a purely advisory role.
· “It will be a body separate from Parliament but to which Parliament can look for serious and weighty advice and while having no control over legislation, it will, to the extent of having given its advice, share with Parliament the responsibility for any legislation passed pursuant to such advice.”
· “We recognise that except for Private Member Bills it is the responsibility and the prerogative of the Executive to initiate legislation and that it then becomes the responsibility and the prerogative of the Legislature when a Bill is introduced in Parliament to debate the principle of the Bill, next to considre it clause by clauseand finally to reject or to approve it either in its original or amended form.”
· considered that the council should tender its report after the opening speech of the Minister during the second reading, but before any debate has taken place.


· requirements:

· 21 members, minimum 15

· appointed by the President after consultation with the Prime Minister, but in the President’s discretion.

· with the same disqualifications required of a member of Parliament under art 29, ‘suitably modified’

· with the power to consider all proposed legislation except Bills marked as urgent

· power for abuse –also see remarks in debates on national security
· must submit its report within 30 days, after which proceedings in Parliament may continue

· slows the proceedings

· contrast here with other countries’ methods as suggested in debates.
· important here to consider how the differences of the Commission’s suggestions, the discarded suggestions, and Parliament’s reasons in implementing the final solution of the Presidential council play out in practice.
· follow with an evaluation of the effect of the council in practice.
· how have the implemented specifications worked, and which suggestions should be followed.
· ombudsman (Chapter IV)
· alternate venue for the airing of complaints of citizens

· cases in which an official has exercised his discretion adversely to the citizen in a way with which the citizen disagrees but in such circumstances that the law provides no formal means of challenging the exercise of that discretion.

· allegations of actual acts of maladministration

· considered that in many cases existing venues for airing of views were “inapplicable or are so cumbersome, slow and expensive as to deter all but the most stout-hearted from seeking recourse to them”

· eg. Parliamentary enquiry machinery
· “The system of the Parliamentary Question suffers from the principal disadvantage that any answer given is necessarily based upon an investigation of the facts carried out by the department whose conduct is under criticism and may well be, and frequently is, based, upon documentary and other evidence which is not available to the complainant or to the Member of Parliament asking the question. Any investigation which is made, therefore, suffers from the disadvantage that is not conducted by an independent authority with access to all relevant evidence.”

· exacerbated by the fact that there was currently no opposition representation in Parliament.

· ‘recourse to the superior Courts may be so expensive as to deter the ordinary man in the street’

· but not meant to interfere with the discretionary decisions of ministers or tribunals.

· excluded:

· national security

· foreign relations

· judicial acts

· PSC, Judicial, LSC

· investigation of crime

· commencement of court proceedings

· prerogative of mercy

· armed forces

· state/ministerial appointments

· purely commercial relationships

· any matters it would otherwise be unconstitutional to investigate in court.

· however, seems to say that the ombudsman would be essentially an officer of Parliament charged with the duty of monitoring the actions of civil servants as a means of comforting the citizens
· should be “a person of the highest standing and integrity commanding the respect of the public generally”

· with extensive legal experience and qualifications (but should not be entrenched in Cons?)

· must not be a member of any political party

· essence of the ombudsman would be informality

· general rules of natural justice

· would have wide powers of investigation ‘unfettered by any strict rules of procedure’
· power to investigate whether maladministration or discretion(non-justiciable in the latter)

· any complaint, however, must allege that the complainant has suffered injustice as a result of government maladministration

· to compel production of documents and appearance of witnesses

· excepting AG-certified documents which involve public security, etc.

· to take evidence on oath

· power to decline to investigate in certain circumstances involving bad faith

· “We have a high regard for the tradition of integrity, impartiality and competence of the public administration of Singapore.”


· specially entrenched provisions (Chapter V)
· art 90 at the time allowed changes by majority vote

· for the fundamental rights to be ‘meaningful and effective safeguards’

· aware that “a Constitution that will not bend will sooner or later be broken”

· must be a certain degree of flexibility and a certain degree of rigidity.

· “As a safeguard against the abuse or misuse, conscious or inadvertent, of majority power and in order to preserve and fster the people’s faith in the democratic system, their belief and trust i nthe rule of law, and their spirit of racial tolerance and understanding”

· three methods
· no amendment except unless expressed as such

· weakest, but protects from amendement by implication

· requirement of 2/3 vote to amend

· value will vary according to the political composition

· “useful and necessary in the public interest that our Constitution should expressly show which of its provisions of its provisions are of such importance to the people that any alteration of these provisions can only be made by the affirmative vote of a very substantial majority of the elected represenetatives of the people.”

· implicit safeguard through the polls

· should apply to

· PSC

· Judiciary and LSC

· Council of State

· AG

· ombudsman

· speaker’s salary

· citizenship (Part II constitution)

· ‘certain fundamental provisions’ – referendum as well as 2/3 vote in Parliament.

· Judiciary

· Legislature (art 22)

· Parliament (art 23)

· Prorogation and dissolution of Parliament (art 49)

· General Elections

· Minorities and special position of the Malays

· Amendment of Constitution


· Miscellaneous (Chapter VI)
· outside strict terms of reference, but considered necessary in performing duty.

· for consideration fo minority rights?

· extremely liberal approach.


· Judiciary

· guarantee of judicial right of redress for every alleged violation of constitutional rights

· safeguard against political appointments of superior judges

· security of tenure

· adequate renumeration

· Public Service Commission

· interests of minorities may be overlooked by current membership of three to five persons who effectively control the administration of the entire civil service
· need for representation of minorities therein
· important that the Chairman must be able to command the respect and enjoy the confidence of all sections of the population

· must be able to have security of tenure

· apartisanism
