Can the State Restore the Shari’a?

The birth of modernity in mid-nineteenth century Europe was accompanied by wide-ranging waves of change, leaving no bastion of tradition, social or political, untouched. Chief among its casualties was society itself, as it had been; with existing social patterns crumbling under the weighty edifices constructed to support the arrival of the new, absolute monotheism: the Nation-State. Borne on the back of imperialism, this new polity was to invade the rest of the world, rewriting social relation itself in its own image.
In its wake, Muslim communities were left to rest upon conceptual foundations of completely foreign origin, inserted in the name of progress. The result was an identity crisis of fundamental proportions
, prompting twentieth century Islamic reformer Sayyid Qutb to write, “The state of the Muslim community is such that it has forgotten its real ‘self’; …centuries have elapsed [since] its exit from the stage of history.”

 
Recent times have seen the rise to prominence of movements seeking to reclaim lost Islamic identity. Within the boundaries of the State, and especially where the ruler of a particular community has reason to seek Islamic legitimacy, these have manifested in a marked trend towards the ‘Islamicization’ of law. This paper aims to show that, insofar as efforts to restore the Shari’a rely on the reform of positive law, it is bound to fail because state-based law and the Islamic system it replaced cannot be brought into congruence. The irreconcilability arises from a conflict of foundational concepts: to describe the Shari’a as a body of positive rules, while ignoring its legal process, modes of development and sources of authority is to transform the Shari’a entirely. The Shari’a and the State, as social systems of completely different development and origin, are based on paradigms that cannot be reconciled.
This paper is divided into three parts, following a chronological approach. The first, with the aim of establishing a basis for discussion, describes how the Shari’a and the State each developed into mature social systems with distinct characteristics. The second, in focusing on the subsequent periods of colonialism and reform, illustrates how the State came to replace the systems of the Shari’a. The third part delves directly into the problem of conceptual incompatibility, to show that reliance on the mechanism of the State entails a complete break with the system of the Shari’a, and that therefore, the Shari’a can never be brought back through the State.
Part One: Formation
 (i) The Shari’a

Islam means “submission”
, and, as an ideology, is based on submission to God as the ultimate and only legitimate authority. The Quran, as holy revelation, is repository of God’s authority, which therefore also resided in the person of the Prophet. While the core of Islam and the base of the notion of anything as “Islamic” necessarily dates to this period, its brevity limited its contribution to the embryonic level.

  The bulk of the practical development of Islamic identity, including the Shari’a, took place in the centuries which followed, as its hegemonies forged by politics grew into communities in the truest sense of the word, centered around the unifying Islamic ethic.
 Transcending rationality, charisma, ethnicity and geography, commitment to the religious ideal as the only ideal typified Muslim society. It is this commitment, as a totality of norms encompassing every aspect of society, that describes the Shari’a.

During his lifetime, the Prophet’s authority served as the defining force of a fledgling Islamic polity, originally composed of diverse and often incompatible tribes and ethnic groups and united as much by military goals and charismatic leadership as under the rallying cry of the Quran.

 The period following his death was characterised by rapid militaristic expansion that established the Islamic polity over a wide geographical area. Typically, the victorious Islamic armies would settle in garrison-towns outside conquered communities.
 
In these early years, authority was centered in the Caliphs, God’s Deputies, exercised in practice through the first generation of qada, military commander-cum-administrators charged with the additional duty of propogating Islam.
  As society transformed from army to peaceful community, this last duty took increasing precedence. The qada applied Quranic precepts amalgated with existing custom and Caliphal decrees to the resolution of private disputes. One custom so applied was the importance of exemplary behavior (“sunan”) whereby the conduct of distinguished individuals was treated a normative yardstick of societal acceptability. Naturally, the examples of the Prophet assumed increasing importance.
 The work of the early qada not only laid the foundations for a body of positive content attributable to the Shari’a as a definable tradition, but promoted the internalization of religion as law, setting the stage for the next step of Shari’a development.
By the middle of the second Islamic century, the Caliphate had ceased to be the locus of Islam. 
The early Caliphs had caused mosques to be built for religious indoctrination; these, as centers of religious education, now became the heart around which the naturalized generation revolved. The law of Islam has often been described as “jurists’ law
”- law as developed by private specialists outside the hierarchy of government. While true, this definition fails to take into account the fact that from the naturalized generation onwards, the formulation of Islamic law was seen as a virtuous vocation, conceptually divorced from considerations of politics and power. Ijtihad, the facilitation of the appearance of the Shari’a, means “toil” or “striving”.
 “The law was the fruit or crop; the formulator of the law was the husbandman who facilitated the appearance of the crop
…something to be actively constructed by human toilers eager to gain the approval of their Lord for their effort.”
 
The personal nature of ijtihad meant that there would be a multiplicity of opinions on any single issue, subject to the twin problems of authenticity (of its factual base), as well as accuracy (in formulation). While the perfect opinion always existed in potentia, most actual opinions were imperfect.
 Shari’a law, therefore, was understood in terms of the probability that a particular opinion was correct, and complex sciences were developed in tandem with the social institutions in which they were grounded in order to measure this probability.
Theological science assured the authority of revelation.
 The authenticity of the Quran itself was never seriously in question, certain versions having been established as authentic under the earliest Caliphs.
 The authenticity of the sunan of the Prophet was another matter until the rise of the ahl al-hadith, specialists in the collection and validation of sunan. These scholars saw the material text of their work, the hadith, as the sole authoritative representation of the Prophet’s sunan (“the Sunna”).
 Buoyed by the need for an authoritative version common to an Islamic polity spread over several regions, hadith came to be accepted as a necessary indicator of authenticity.

The establishment of hadith overlaid a broader struggle between traditionalism and rationalism within the juristic community. With the installation of the hadith came an emphasis on the centrality of scripture that necessarily transformed the role of ra’y, “reason”, in the process of ijtihad. Human reason was acknowledged to be subservient to revelation; proper ijtihad had to be based on textual authority.
 This development, while practically significant as a hermeneutical principle, was an important development in the jurisprudence of the Shari’a itself, as it established that human reason, no matter how compelling, could never by itself amount to a legitimate source of the Shari’a.
Another such development was to arise from the institution of legal schools. As noted above, ijtihadic activity in the naturalized generation was essentially the individual’s enterprise. The nature of religious education, however, ensured that it did not occur in a vacuum. Nutured in the mosques independently of the central indoctrination, each acknowledged jurist gathered to himself students who would in turn be educated in his personal brand of jurisprudence- his means of measuring the accuracy of ijtihad.

 The student who became a recognised expert in his own right would gather his own students to be taught the jurisprudence of his master alongside his own. 
In time, this tradition developed into the madhab, or school of law
, each with its own systemic, juristic, educational and practice-based doctrines.
 Originally personal, the madhab as an institution became a primarily legal entity, with an accompanying structure and nature that gave it an almost corporate character.
 Within and without the madhab, a complicated hierarchy of authority developed, culminating in the construction of complex legal fictions around the authority of the founder of the madhab that established the founder, and through him the collective body of positive and methodological doctrine that defined the madhab, as solely authoritative.
 Accuracy of opinion came to be measured by the extent to which the individual jurist’s opinion adhered to the doctrine, positive and methodological, of the madhab, and this hermeneutical apparatus was called taqlid.


The acceptance of taqlid meant the acceptance of the madhab as the base of doctrinal authority. The ruler in its role as such, therefore, had little part to play in the determination of the content of the Shari’a. The diminishing role of the ruler in the Shari’a was precipitated in part by political developments: first, the ursurpation of temporal power from the caliphs, then the destruction of the Caliphate as an institution altogether in the 1258AD conquest of Baghdad by non-Muslims.
 Conceptually, Muslims were united under the Caliphate, but in practice they were ruled as empires and sultanates, whose shifting boundaries represented the the writ of rulers who ruled in the name of Islam.
 These historical events necessitated changes in the Muslim conception of the role of the ruler, now seen as a strictly functional entity. Government would be legitimate regardless of its means of appointment and absolute, within certain clearly delineated spheres, but it was restricted in its role as an institution of the Shari’a to ensuring that the fruits of ijtihad, as produced by the juristic community, could be enjoyed.
 
In the main, the ruler could not legitimately intrude upon the lives of individuals except in matters of taxation, the regulation of public behavior, conscription, and the maintenance of public worship.
 While authority resided in the schools, enforcement was the duty of the ruler. This system whereby the ruler was in charge of providing the conditions for the operation of the Shari’a could be abused, as where the ruler refused to accept the authority of particular schools.
 To accept such an arrangement as characteristic of the Shari’a, however, would be to assume that any exercise of power was legitimate, when, in fact, the authority of the Shari’a was completely separate from that of the political ruler.
 Instances where he, whether in person or through his authority as delegated to the qadi, tried to control the content of positive law were always regarded as illegitimate.
 
As employees of the ruler, the qada (“judges”) were naturally bound to apply the Shari’a as determined by the ijtihad of the jurists. On questions of law, they did not interpret, they merely chose.
 The qada were generally required to be jurists themselves, but qua qada, they played no part in developing the law, being bound to apply opinions as measured by the madhab to which they belonged.
 The ruling of a qadi (“ the hukm”) was to be distinguished from the opinion of the jurist (“the fatwa”): while the latter was a statement of the law, the former was a statement having legal significance.
 It was the fatwa, and not the hukm, that was considered by the jurists in ijtihad; and therefore it was the fatwa that ultimately determined the shape taken by the hukm; however, while a litigant could choose to accept or reject a fatwa, he was bound to follow hukm.
The enforcement of the Shari’a had another aspect: Islamic law was not always addressed as an absolute law. The personal and imperfect nature of ijtihad aside, it was often unclear to whom imperatives in divine scripture were addressed. The mere fact that a particular norm or rule was part of the Shari’a did not mean that the Shari’a required it to be enforced.
 Juristic thought left much to the Day of Judgment, when punishment would be perfectly meted out by God himself.
 
The Shari’a, which we call “Islamic law”, roughly translates as “the trodden path to the waterhole”
. I have tried to show that, unlike modern concrete pathways, it was not created overnight, and neither was it at any point a monolithic body of positive rules.

 Instead, it was a living social system that constantly renewed itself via established methods of development from fixed sources, designed to work with the support of clearly defined functional entities. Although tolerant in practice of a multitude of practical interpretations, its defining characteristic was its commitment to the ideal of the absolute, divine, truth.

(ii) The State
In contrast to the Shari’a, the modern state arose from a culture where religious authority- clearly defined, exclusive, and institutional- ultimately lost in a struggle for temporal or political power with secular ruling dynasties.
 The result was the death of the old universal Res Publica Christiana, replaced by monarchs capable of ruling without any authority higher than that represented by their office.
 Riding the tide of secular ascendancy, these monarchs, supporting and supported by advances in communications technology and administrative science, expanded their power by building more efficient channels to the fruits of their peoples’ labour.
 The price of this was increasing reliance on impersonal bureaucratic, military and legal mechanisms, which effectively divorced authority from the personal charisma of the monarch. It was in the context of this shift from religious to personal authority and from personal to rational authority
 that the state took shape, as an unparallelled, tyrannical giant of bureaucracy with a reach that extended to every corner of society; and the arm of this giant was law.
The power of the state was near-absolute, but, divorced from charismatic and religious authority, it found itself in need of justification for its existence. Thus it allied itself with the concept of the nation- the moi commun, or the impersonal, corporate public.
 Each nation was derived from a particular geographical community, nurtured by soil and climate; yet each came to possess a character distinct of its native roots- a character based on ethnolatry and shared heritage.
 As an ideal, the nation commanded both loyalty and idolation; as a base of the individual’s very identity, it was a cohesive force that held communities together in an era of unprecedented individual mobility.
 Identification with the nation transformed the state into a “god on earth”, justifying the use of its power.

Despite its apotheosis, the fact remained that the state’s power was in reality “wielded by pygmies” of fallible men, and therefore susceptible to abuse.
 To deal with this problem, it was necessary to ensure that the individual had no power except as delegated by the state.
  Embodying this separation was the rule of law: “the absolute supremacy or predominance of regular law as opposed to the influence of arbitrary power”
, or “government by law and not by men”.
 The rule of law, in short, entailed a dependency of equality. Taking positive rules as its focus, it required that laws be stable, prospective, clear, and formulated through clear process, and that they should be applied uniformly in every case.

A basic feature
 of such a system was the doctrine of separation of powers, whereby the total power of the government was split up into the three discrete, opposing branches of the Legislative, the Executive, and the Judiciary.
 The first was concerned with the enactment, abrogation and amendment of temporary or perpetual laws; the second with the protection of national security; and the third, with the application of laws to and between the individuals within the authority of the state.

 
As the repository of the state’s sovereign character, the legislative alone was above the law, having the power to change them; this power being subject, by its institutional character, to the amorphous concept of serving the interests of the State.
 How best this should be done, however, was a subject of considerable controversy, especially in the area of criminal law where the will of the State was brought to bear directly on the freedom of the individual. At one extreme, state intervention was justified only to prevent the individual from causing harm to others.

 At the other was the theory that as law should also protect the communal foundations of society, no theoretical limit was possible on the scope of its intervention.
 Common to both was a commitment to the protection of personal liberty as an intrinsic goal of the law, as distinguished from commitment to morality: salus populi suprema lex est, et libertas popula summa salus populi.
 Even at its broadest, law was a statement of consequence rather than of prescription, valid regardless of the view taken of its function.

Giving definition to these statements of consequence was the combined province of the Executive and the Judiciary. While the Executive was charged with administration and enforcement, the Judiciary was the arbiter of legality, entrusted with the sole responsibility for applying and developing the legal hermeneutical apparatus
 that was the state’s inheritance from the European traditions that preceded it, to the practical reality of the acts of both the state and its citizens.

 By doing so, each branch of the state would be confined to its legally defined role,

 the rationale being that no one branch could thereby become all-powerful.
 In separation, however, was also consolidation: though each branch was limited, together they reinforced a totality. Nothing could make something law other than conformity with “lawness”.
 Thus law became a circular system, self-justifying and conceptually autonomous from social need or arbitrary whim. Law, and hence the State, became that which reduced totality to itself- to accept the authority of the State was to accept a new perspective of reality altogether, shaded in terms of what was legal and what was not. 

Part Two: Conflict
(i) Colonialism, Imperialism and Orientalism.

Interaction between the Shari’a and the State began as early as 1535, when Europeans were first granted exemption from the jurisdiction of Shari’a courts, under commercial arrangements between political equals.
 By the 18th century, however, the balance of economic and military power had decisively shifted in favour of Europe.
 The resulting struggle was more than political: as a contest of totalities, the battle of traditions was none the less significant for its resistance to easy definition.
Part One established that under the Shari’a, authority was conceptually separate from political power, and that the same was not true of the State; this was a natural result of the disparate conditions under which they developed. Where a State fell, so would its authority; conversely, where it was imposed on a new territory, so was its conception of authority. Between 1757 and 1914, vast swathes of Muslim territory were conquered by European powers, either swallowed directly by the State or assuming the status of colonies or protectorates.
 Although the conquerors might have been content to collect tax revenue at first, the administrative nature of State power would inevitably assert itself, such as to reorder the social structure of conquered territory in its own terms.
 
In part, the assertion of State authority was motivated by practical reasons, economic and political, as where the continuance of the social order presented a hindrance to the political objectives of the sovereign power which controlled the State.
 In order that the conquerors might deal with their new dominions as desired, change was necessary; and if change through the existing social structures of authority did not suit, the solution was to replace them with structures that did.
 
Another reason was the ignorance of the conquerors, a misunderstanding that stemmed from a deep-rooted if occasionally well-meaning cultural chauvinism. Born to a tradition in which no view was possible but that defined by reference to the State, the conquerors endeavored to understand the Shari’a by shoddy translation rather than on its own terms.
 Consequently, cultural assumptions which attached to concepts in their own context would be mistakenly attributed to those of the Shari’a that were thought to be analogous. For example, believing that authority rested in the ruler as it did in the state, the British of the eighteenth century described “justice” in India as despotic, lacking the stability of the rule of law.
 They assumed, bypassing the hermeneutical processes of validation described above, that the value of texts depended on their age.
 They further assumed that the positive rules which to them most closely represented law were absolute, to be applied in the same way and with the same stringency as state laws.


The rapacity and chauvinism of the European colonizers manifested itself in the form of a 
(ii) The Emergence of Muslim States 

Discuss the processes of codification, of fitting in the Shari’a within the positive content of criminal law; constitutions that purport to apply Islamic law. Trying to fit positive content of the Shari’a within the definitions of the State (see adequate reform methodology)

Part Three: Rebirth

(i) Problems
At this point, several differences between the Shari’a and the State have become apparent. Where the State
Macro

· Authenticity – where the draftsmen, though Muslims professing to set up a Muslim Code, have been so steeped and educated in western ideas of rationality that proclaim to be universal by virtue of their reliance on plain logic rather than any religious reason, automatically implements these concepts, which defeats the purpose of the Shari’a.
· State law, unlike Shari’a, as based on rules.
· The actors are different not only in form but in function.

· Epistomological break created in the colonialist period difficult to mend. In the sense that Muslim intellectuals appear to be on the conservative track- Islamic identity threatened by modernity; though they must adapt to modernity, they are in a sense hampered by the fact that the history of that identity exists. (Precedent- insert Qutb/previous guy quote here) Either one finds a solution through that previous identity or one finds a solution through pure reason, as influenced by  the universalist/rationalist ideas of the West, and the latter, though the course open to most intellectuals today, is difficult to consider Islamic.
· See here “Adequate Reform Methodology
”
· Different nature of legal reasoning.
Similarly, Sir Edward Coke
, Chief Justice of the English Court in the seventeenth century, successfully put forth the case against the King that “the King hath no prerogative, but that which the law of the land allows”; “Magna Charta is such a fellow, that he will have no sovereign”. Sir Coke also decided Dr Bonham’s Case, where the Royal College of Physicians was put on trial for convicting and imprisoning Thomas Bonham for practising without a license. In that case, Sir Coke asserted the supremacy of higher law, stating in obiter that “in many cases , the common law will control acts of Parliament, and sometimes adjudge them to be utterly void: for when an act of Parliament is against common right and reason, or repugnant, or impossible to be performed, the common law will control it and adjudge such an act to be void.”
· Wrenching the positive rules from their broader context- Differences in process. State law not suited to the application of rules as formed by those with temporal power. In a sense, would be taking an overly rosy view to assume that a power discourse never existed in the juristic community, but the constant affirmation of the authority of the divine meant that formulation of the Shari’a 
· Nature of Law as a Power Discourse; repugnant to the Spirit of the Shari’a- which we have seen was first and foremost a form of religious devotion. How to reconcile systems that both proclaim different ultimate and only sources?
· Islamic thought is grounded in the nature of the society as comprised of individuals
: no corporate identity.

· Differing approaches that conflict- for example criminal law and the many other ways where the state exerts its power.

· Can the state tolerate the multiplicity of opinion that is inherent in the nature of the true Shari’a?

· Multiplicity allowed in the spectrum of behavior allowed by the State which requires only a bare minimum. But the Shari’a is about striving to reach the ideal in the application.
· The main problem- the State is the embodiment of an exclusive claim to authority. The Shari’a, as we have seen, recognises only the authority of God, as embodied in the Shari’a through the Quran and the Sunna, which have developed a distinct cultural identity in its manner of application and development. Not only the manner of application but the bases of authority are different.
· Constitutions that proclaim the application of Islamic law derive their power from their status as law
· Implementations of positive law within the framework of the nation-state rather than that of the Shari’a.

· The State cannot bring back the Shari’a- they are by nature two different gods altogether.
· In that sense, they may simply be at cross purposes- the core of the Shari’a, being divine, cannot be touched by the State at all- the state can only be regarded as an illegitimate use of power within the framework of the Shari’a, unless it allows for the application of the Shari’a. In here the state cannot bring back the Shari’a because it is beyond bringing back. As an ideal, as the divine, it exists regardless of the State.

· Therefore, if the state wants to bring back the Shari’a, it must lose its character as a a state- submitting to Islam/God as the highest and only source of all authority.

· In the interim, as a repository of temporal power, perhaps the State can bring back the conditions for the implementation of the Shari’a.
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