Indefeasible Title
· “[A] convenient description of the immunity from attack by adverse claims..” (Lord Wilberforce, Frazer v. Walker)

· Title of the registered proprietor cannot be defeated except by

· Another prior registered interest

· A statutory exception

· Indefeasible Title/Mirror Principle: registry is supposed to be a mirror image of all the interests affecting the land.

Principal Sections

· s46(1)
· does not use the term “indefeasibility”, rather uses “held to be paramount or to have priority”

· “any lack of good faith”: where a person buys from a vendor who did not act in good faith (bona fide or fraud), he requires a good title as long as he himself acted in good faith. Change from common law position where the person can only gain as good a title as his predecessor.
· Property may be held “free from all encumbrances” except in specified situations.

· s47(1)

· “Except in the case of fraud, no person dealing with a proprietor is required to inquire the circumstances which the current or previous proprietor is or was registered.”

· Cures the problem of the non-Torrens system: buyer does not have to inquire into the circumstances under which the vendor became the registered proprietor.

· A person dealing with the proprietor is not affected by notice, actual or constructive. By this the doctrine of equity is changed by the Act.

· Knowledge of any unregistered interest shall not be itself be imputed as fraud

· However in certain circumstances, knowledge coupled with other factors may constitute fraud.

· s157

· reiterates s47

· the fact that the vendor acted in bad faith will not affect the registered proprietor.

Persons Entitled to Indefeasibility

· s 46(1)

· any person who becomes the proprietor of registered land

· s4

· a proprietor is any person who appears on the land register

· who is entitled to an estate or interest in land

· includes mortgagee, chargee and lessee

· s46(3) a volunteer cannot claim any better title than his immediate predecessor.

Immediate vs. Deferred Indefeasibility
· Immediate Indefeasibility: registration based on an invalid document is entitled indefeasibility.

· Deferred Indefeasibility: registration based on an invalid document can be cancelled

· But cancellation will not affect the indefeasibility of any subsequently registered property rights.

· In Singapore, the theory of Immediate Indefeasibility is accepted in the LTA.

· Frazer v. Walker: A & F were spouses. F forged A’s signature and mortgaged the property to the second respondent. As registered mortgagee, he exercised his power of sale and sold the property to the first respondent who became the registered proprietor. The first respondent instituted proceedings for possession of the land. A counterclaimed against the second respondent on the basis that the second respondent’s mortgage was a nullity. Lord Wilberforce held that the second respondent’s title was indefeasible, affirming the immediate indefeasibility rule.
· Cited with approval by several Singapore cases, esp United Overseas Finance v. Sakaya Marie
Exceptions to Indefeasibility

· Overriding interest: s46(1)

· Subsisting easements, rights of way and statutory easements

· Leases for less than 7 years

· etc

· Fraud/forgery: s46(2)

· Fraud or forgery can defeat the title of a registered proprietor.

· A proprietor is tainted not only by his own conduct but that of his agent.

· What constitutes fraud? (under the LTA, not common law fraud)

· The LTA does not define fraud but defines what fraud is not.

· s47: knowledge that an unregistered interest is in existence shall not be imputed as fraud

· Assets Co v. Mere Roihi: Fraud means actual fraud. It must involve actual dishonesty. It does not mean equitable or constructive fraud
· Waimiha Sawmilling: Person knew there was a pending claim in the courts. A caveat on the register was lodged to protect the claim. He obtained a judgment to discharge the caveat. The caveator appealed, and the person knew of this but went ahead to register his own interest.
The court held that there had been no fraud. There was no personal dishonesty. The person had gone through the proper court procedures to protect his interests. It was stated by statute that knowledge persay of an unregistered interest was not fraud.
Fraud meant the cheating of a known existing right; a deliberate or dishonest trick causing an interest to not be registered
· Loke Yew v. Port Swettenham: E was the registered proprietor of land. Out of the land, L had an interest in 58 acres. E sold the land to P. It was found that E refused to sign unless P agreed not to disturb L’s interest. P gave E a document stating that with regards to L, he would make his own arrangements. Subsequently, P tried to eject L.
The court held that the statement was a representation of present intention and undertaking as to the future, made fraudulently to induce E to convey the land. It had been made without any intention of honoring it and was therefore a fraudulent representation. On the facts, the purchase price had been discounted to take into account L’s interest in the land.
PC held that since there was a fraudulent representation by the purchaser, he could not get paramount title.
· Bahr v. Nicolay: B had interests in seaside land in Western Australia. They wanted to redevelop the land, but had no money to do so. After redevelopment, they could secure the grant of the land. So they entered into a financing arrangement with N, whereby they agreed to sell their interests for A$32k. N agreed to give B possession of the land for A$4k a year, and to sell the land back for A$45k when redeveloped. Subsequently, N sold the property for $40k to T. T acknowledged B’s interest in the property and wrote a letter to B recognising their interest.
When B tried to buy back the interest, T repudiated B’s right to buy back the property.
Mason CJ and Dawson J:
· An express trust arose- T held the property on an express trust subject to B’s interest. Alternatively, T’s subsequent repudiation of B’s interest constituted fraud.
Brennan J:
· A purchaser who has undertaken to hold his title subject to a 3P’s interest remains bound by the undertaking. A constructive trust will be imposed on the undertaker.
Wilson and Toohey JJ
· A common understanding wetween T and N. T was bound by B’s interest and therefore a constructive trust arose.
· Relied a lot on cases on binding effect on third parties. Bright’s article suggested that the case should have been analysed on a contractual basis- did T make a contract with N for the benefit of B and if so could B enforce it. Suggested that it would have been enforceable by the Contracts (rights of 3P) Act. Unnecessary to go by way of trust analysis.
· Ho Kon Kim: H agreed to sell a 2/3s of the land she owned for $4.2m to B. B would build 3 houses on the land and H would get one of the houses without any payment. B, with H’s knowledge, raised money from OCBC. Unknown to H, she discharged the OCBC mortgage and remortgaged the property to RHB. H had no caveat on the property. The second mortgage was for a credit facility for B’s company. B then became insolvent. 
H tried to claim 1/3 of the land from RHB which had become the new registered proprietor. 
RHB’s defence was that it had indefeasible title. It knew that one of the houses was meant for H, as was stated on the credit application. There was also an internal memorandum in RHB’s possession which noted H’s interest. The property was valued at a lower price. The agreement between B and RHB noted H’s interest. H sought to invoke the fraud and forgery exception.
In the CA, LP Thean JA said that RHB’s repudiation did not amount to fraud, dishonesty or moral turpitude. However, RHB’s interest was not indefeasible. They had knowledge of H’s interest. The agreement acknowledged, recognised and commited RHB to honour H’s interest. It was also an understanding that RHB would be bound by H’s interest. It was therefore unconscionable for RHB to repudiate H’s interest. It therefore held the property on constructive trust for H.
Appears that LP Thean was more persuaded by Brennan, Wilson and Toohey’s argument rather than by Wilson J’s express trust constituting fraud.
· could also be argued on basis of agreement by RHB and B for H’s benefit which H can enforce by Contracts Act or equitable exception to the doctrine of privity. (but in the banking industry, it is common to exclude the operation of the contracts rights of parties act. If so- Beswick)
· Butler v. Fairclough: R owned a piece of property. He created a security interest over it and charged the property to P. P then lodged a caveat on July 7. R then sold the property to D, who applied for a transfer of registration on July 12. P and D met to settle the matter. At the meeting, there was some indication that the lawyers felt that P had priority by reason the caveat. They then agreed that P would have priority. 
It was alleged that there was an agreement that a writ would not be lodged on the defendant who would not ask for transfer.
However, under the LTA, a caveator needed to ask for an order of court to stay the order to transfer an interest. The caveat lapsed and the D relodged the transfer for registration. The registrar failed to give notice to the plaintiff and the registration went through.
P’s case was that there was an agreement between the parties for P to refrain making an application to court. D would then withdraw the transfer for registration. D had breached this agreement. 
The court held that P’s best case was for damages for breach of agreement. Not every breach of contract amounted to fraud. In the first place they were not convinced that there was a contract of compromise.
· Example of a case where the fraud exception was invoked unsuccessfully.

· However, had there been a contract, could the plaintiff have asked for specific performance?

Summary of Torrens Fraud

· Dishonesty (Waimiha Sawmilling)
· Knowledge per se not Fraud: s47 LTA
· Dishonest Trick (Waimiha)
· Moral Turpitude

· Notice with acknowledgement and lower price.Bahr, Loke Yew
· Fraudulent Misrepresentation: representation which had no intention to keep (Bahr, Ho Kon Kim)
· Mere breach of contract not fraud: Fairclough
· Whose fraud must it be?

· UOF v. Yew Siew Ken:  J was Y’s solicitor. J forged Y’s signature and mortgaged Y’s property to UOF. In such a transaction it was quite common for a solicitor to act for both parties. Subsequently UOF sued for repayment of the loan which had been taken by J purporting to act for Y. It asked for vacant possession.
Held that since J acted as solicitor for UOF and therefore as agent for UOF, UOF’s title was defeated by his fraud or forgery, although they were not themselves directly involved in any fraud or bad dealing.
· UOF v. Sakayamary: S, a lawyer’s clerk, tricked the administrators of R (the original owner who died) into signing documents which caused the property to be mortgaged to UOF. The lawyer who hired S purportedly acted for both parties in the transaction. Subsequently UOF competed with R’s administrators for the property. UOF argued indefeasible title. 
It was held that S’ fraud was aided and abetted by the lawyer. Since the lawyer acted on behalf of UOF, their actions were imputed to the plaintiff and therefore UOF did not have indefeasible title.
· What is the relationship between good faith and fraud?
· s46(3) LTA: only a purchaser can get indefeasible title

· s4 LTA: a purchaser is defined in terms of good faith and valuable consideration

· The issue here is whether good faith under the LTA is equivalent to the general law equitable concept. However, this is unlikely, because it would then defeat the LTA’s provision which states that mere notice would not defeat the purchaser’s title.

· Therefore, “good faith” likely means the absence of fraud.

· Power to Rectify

· s159, Registrar may rectify

· s159(2)(a)

· misspelt name

· wrong description of land

· wrong description of boundaries/land area

· s159(5)

· any person having dealt on the faith of the register, who has suffered loss or damage may be entitled to compensation from the assurance fund.

· The practice is that the power to rectify here is exercised only in respect of errors made by the Registrar. (an administrative provision for the benefit of the Registrar)

· s160, Courts may order recitification

· Where two or more persons by mistake are registered as proprietors of the same estate

· Where the court is satisfied that any registration or notification of an instrument has been obtained through fraud, omission, or mistake.

· Where the instrument that has been registered is in contravention of the Residential Property Act (which precludes foreigners from purchasing certain sort of properties.)

· s160(2): The register shall not be rectified to affect a registered proprietor in possession, unless

· the proprietor was privy or party to fraud, or

· the fault on the register was caused by the act, neglect or default of the proprietor.

· Problems:

· Wider than s46.

· Suggests that the fraud of a third party may affect title.

· Imports the concept of negligence into the LTA, which is foreign to the Torrens System.
· Against the entire spirit of the Torrens System

· Therefore, it is difficult to interpret s160 in light of s46

· Imports the concept of “proprietor in possession”

· Not found in s46

· In certain jurisdictions, a person in possession may get an overriding interest, but s46 does not provide for this.

· Wider than the fraud or forgery exception

· Courts entitled to rectify if there is a mistake or omission.

· Suggested that a restricted approach should be taken of s160 because a literal interpretation would be problematic to reconcile with s46.

· Courts should be wary in invoking this power.

· Otherwise s46 becomes redundant.

· UOF v. Sakayamary: court invoked power to rectify.
R/P were the administrators of the estate of Rajamoney. Under s35(2) of the CLPA the administrators had to obtain leave of court to sell the land. This was not done. Therefore, because of this, the court had the power to rectify the register.
· cf s46(1) of the LTA: “any failure to observe any procedural requirements of the Act” shall not affect indefeasible title.

· If Sakayamary is correct, this further detracts from the purpose of the the Torrens System.

· The wider the power to rectify, the less indefeasible the title of the registered proprietor.

· Personal Equity
· Frazer v. Walker (Lord Wilberforce):
Indefeasibility does not preclude the right to bring against a registered proprietor a claim in personam, founded in law or in equity.
· There must be a right to bring a personal action against the registered proprietor.

· Even within the scheme of the Torrens System, a personal action will be enforceable against the registered proprietor.
· Problems:

· This “exception” has been expanded apart from contracts.

· Bahr v. Nicolay and Ho Kon Kim could be explained on a personal equity basis.

· Arguable that the Bahrs could have asserted a personal equity against Thomson because of his conduct.

· Similarly, Ho Kon Kim could be argued on the grounds that RHB assumed a personal equity in Ho’s favor because of the lower price and notice of her interest.

· Mercantile Mutual Life Assurance v. Gosper:
Where no third party’s rights have intervened, the register can be brought into conformity with the personal equities that exist between the parties.

· To invoke the personal equities exception, third party’s rights must not intervene.
· Mrs Gosper the sole registered proprietor. Her spouse forged her signature and increased the amount of mortgage encumbering the property. The increase in the mortgage was paid out to a company controlled by the spouse. The court was unhappy about the fact that the mortgagee dealt at all times with Mr, not Mrs Gosper, that she was treated as “a mere appendage to her husband”- he never wrote or spoke to her, and all negotiations were done by Mr Gosper.
· When Mrs Gosper found out, she tried to assert a personal equity against the mortgagee. But the mortgagee was not a party or privy to the forgery, which was wholly the fault of her spouse.

· Mahoney JA said that on the facts a personal equity had arisen on the facts. The mortgagee had produced a certification of title to the Registrar for procuring a forged variation of the mortgage, without authority to do so. This constituted a “personal equity” that could be asserted against the mortgagee.

· Not very satisfactory and often criticised. The personal equity was premised on very slender grounds. The mortgagee was not party to the fraud or forgery. If it could not affect the registrar’s decision, how could the fact that the mortgagee had sent the application for registration affect the registration?

· Better analysed on basis of undue influence? Following Etridge, could be held that the mortgagee by not following the steps therein laid down in procuring the mortgage variation, had constructive knowledge of undue influence or fraud. Mrs Gosper might have used the doctrine to impeach the contract between Mr Gosper and the mortgagee.
· Oh Hiam v. Tham Kong: 
The sale was intended to cover “rubber lands”, but by mistake a house was included in the conveyance. This was obviously so because the vendor’s immediate family lived in the house.
The Privy Council intervened by using equity by way of a remedy in personam.
Suggests that where a contract can be vitiated by a common mistake, it could also amount to a personal equity capable of defeating the indefeasibility of a registered title.

· But what is personal equity?

· First, no third party’s rights intervening: the right is personal and therefore cannot be invoked as against a third party.

· Could be premised on 

· Unconscionability

· Registered proprietor’s conduct

· Agent’s behavior

· Negligence

· Is negligence by itself sufficient to establish a personal equity

· Mercantile Mutual Life Assurance.
· Rectification
The Assurance Fund

· Torrens is a system of title by registration.

· Not a system of registration of title.

· Basic concept is that once registered, the title is indefeasible

· The state guarantees the title.

· s151 LTA: Registrar sets aside a proportion of fees received for the Assurance Fund
· s155 LTA: the fund will be used for the compensation of persons who have suffered a loss due to the omission, mistake, or misfeasance of the Registrar.

· s151(5) LTA: the fund will not be used for the compensation of someone who suffered a loss due to the breach of a proprietor of any trust.

· Limit to compensation.
