Judicial Cooperation in Civil Matters Between the Member States of the European Union

A. Introduction

Aiming the unification and harmonization of the Europe, European Union aspires to enhance cooperation in every issue concerning Europe to the highest level.  Moreover, appearing as a giant economic power in the global arena since its foundation and enlargements, European Union aims to extend the economical relations among the Member States.  For these ends, harmonization of the private laws of the Member States of the Europe is an inevitable step.  

Since the very beginning of the European Union’s apparition in the world scene, the Member States had stated in several occasions the need of an improved judicial cooperation in civil matters.  Moreover, some countries had gone further by expressing the need of a European Civil Law.  Today, the discussions and projects on the judicial civil matters of the Europe has not come to an end, and it is for this reason that the importance of the subject remains stable, maybe augmented but definitely not decreased.  Keeping in mind the recent historical steps taken especially in the post-Maastricht period, which lead the European integration to a more deepened level, and seeing the most persuasive result of these steps as the signature of the Constitution of the Union by the States, it seems as the development of the judicial cooperation in the civil matters among the Member States of the EU will be one of the most important subjects, which may conclude with the signature of an European Civil Code in the future.
Thus, in our work, we will be starting first with the historical progress in the judicial co-operation between the Member States of the Union in civil matters(B), then talk about today’s system(C), and in the end we will discuss what can be the future of this co-operation for a better Europe(D).
B.  History of the Judicial Co-operation in Civil Matters Between the Member States of the European Union

In the past, till the end of 19th century, there was not any particular difference between the European countries in the subject of private law.  But this issue has become more essential and actual in the plane of European Union
.  However, after the foundation of the European Community, the need for the judicial co-operation in civil matters was clearly seen, and the Member States started to take steps in order to improve this mentioned co-operation in every extend.

The judicial cooperation in civil matters has been expressed as an objective for the first time in the Treaty of European Community (Treaty of Rome) in 1957
.  The Treaties of Rome were signed in order to establish the European Economical Community and EURATOM.  The establishment of the European Economical Community desired indispensably more co-operation in the private law, and therefore called for more judicial co-operation in civil and commercial matters among the Member States.  Afterwards, with the Convention of Brussels (1968) 
 the 6 Member States who were the signatories of the Convention engaged to ensure common rules on jurisdiction and enforcement of judgments in civil matters.  However, the slow development of the co-operation is solid enough to be anticipated by anyone.  While they were just expressing an objective for the co-operation in 1957, after approximately 10 years, the States were engaging themselves to respect common rules to guide and ameliorate this co-operation.  Setting up the first common rules on the field was the hardest step to be taken, and this is why the Convention of Brussels was so vital in this co-operation.  Afterwards, judicial co-operation in the civil matters saw a rational development as the years went by.  

The judicial cooperation in the civil matters envisaged its biggest development, in 1989, when the European Parliament released a resolution to create a unique European civil law
.  A similar decision was taken further in 6 May 1994
.  This was a major step, which was even more than just a co-operation in the field but also was the expression of a desire in order to unify the judicial civil laws of the Union.  Even though, it was just a proposition of the European Parliament who had minimized powers in the mentioned years and did not have any binding effect neither on the Commission nor on the Council, this resolution was fruitful for the forming of a conscience that European Union needs the unification of the civil law.  After the mentioned resolution, various professionals on the subject started to contribute or to criticize these efforts.  However, the important point is that, within the European Union, active discussions on the subject accelerated.  As a result of these discussions, in the Maastricht Treaty (1993)
, judicial cooperation in the civil matters was considered as an area of common interests for Member States.  There were also other Conventions aiming to improve the judicial cooperation in civil matters. In general these Conventions all together worked on the solvency, judicial and extrajudicial documents and matrimonial matters between the 1995 and 1998
.
C.  Actual Situation of the Judicial          Co-operation in the Civil Matters Between the Member States of the European Union and the Current Efforts to Improve the Co-operation

Coming up to the most recent years, the climax point of the judicial cooperation in civil matters in the last years, was the Amsterdam Treaty (1997) 
.  Treaty of Amsterdam has linked this subject to one of the most important politics of the Union, to the free circulation.  In 1999 European Council previewed a programme called Tampere programme
 whose aim is to ensure mutual recognition for an increased convergence in civil matters. Today, the Tampere programme is seen as the main source of the discussions on the co-operation in civil matters since it possesses the basic principles of the field.  And the conclusions of the Tampere summit guided the professionals to discuss in the actual days, how European Union can increase the level of this co-operation for a more unified and a better working Europe.  The Justice and Home Affaires council passed a similar programme
 in December 2000 that aims to realize the mutual recognition in civil matters.  During the 2000s, most of the developments on this field are about three principal aspects: mutual recognition, harmonization of the nation laws and simplification of the judicial procedures.

For reinforcing the communication between judicial authorities, auxiliaries and judges, regulations of 29 May 2000 and 28 May 2001 were released.  These regulations are the direct results of the discussions started at the end of the 80s.  With the implementation of the simplest principles of the discussions, at the end the judicial co-operation in civil matters saw some solid measures for its increasement. Improving the communication between the judicial authorities, auxiliaries and the judges is one of the key issues of the formation of the co-operation, and the augmentation of the effectiveness of this co-operation is still being worked upon by the Member States of Union.  The second regulation mentioned above also provides a judicial information system which will enlighten the judicial authorities from the different countries of the European Union in their domains, and this enlightenment and information system contributes today immensely to the co-operation among the officials of the States.
The result of the Tampere Programme (already explained above) was declared on June 2nd, 2004 in Finland
.  According to the statements, the success of the programme was clear.  Moreover the important obstacles to achieve the “original ambition”, which is the objective of the mutual recognition, were “institutional constraints” and “lack of sufficient political consensus”.  This programme generally enforced the mutual recognition by abolishing the exequatur procedure in family matters
 and by ensuring the European enforcement order for simplifying and accelerating the execution of a judgment. 
Furthermore, today, several other directives and regulations exist for regulating subjects like protection of consumers, the right of propriety, the right of intellectual propriety, right of contracts, marriage, taking of evidence, legal aid which are related to the civil law of the states. And the appropriate implementation of these directives and regulations to the national laws of the Member States, and more importantly, their full application to the concerned parties within the national borders of the Member States are the critical issues where the importance of an improved judicial co-operation in the civil matters unarguably appears.
The discussions on the unification of a European Civil Code in the past years had taken place especially in Germany, in Italy and in the Netherlands. In those countries there are even periodicals devoted to the Europeanization of private law: the German Zeitschrift für Europäisches Privatrecht (ZEuP) 
, the Italian Rivista di diritto europeo and the trilingual European Review of Private Law, which is published in the Netherlands.  These countries, and especially Germany, are the main contributors to the judicial co-operation in civil matters.  Moreover, France is also supporting an improved level of co-operation in theory and in practice by funding the judicial information systems of the European Union.  The new Member States are currently not determined to actively participate in these discussions because they are working at the moment on their full adaptation to the system primarily in the economical aspects.  However, these States are also supporting the idea of an improved level of coordination.
However the limits of the participation of the Member States in the judicial co-operation in civil matters are serious problems for the achievement of these goals found in the discussions that several countries are carrying on.  The primary problem is that several States choose not to co-operate more than a limited level in the civil legislation because of their nationalist views on the field.  Denmark, by a general reservation to the Amsterdam Treaty, does not cooperate in civil matters.  Moreover, The United Kingdom and Ireland are free to choose whether or not to participate in this legislative work; however up to now, their decision has been more positive than Denmark.  The participation of the United Kingdom of Britain and the Northern Ireland and the Republic of Ireland is very vital because these two Member States of the European Union belong to the common law system, which is in many occasions much more different than the Continental Civil Law Systems.  By participating in the realization of European legal instruments, these two countries, contribute in a very special way, to the success of European civil legislation.

D.  Questions for the Future that European Union Aims to Respond for an Improved Judicial Co-operation in Criminal Matters Between the Member States

Seeing the historical development and the current limits of the co-operation, the European Union shall develop judicial cooperation in civil matters on several principles in order to progress to the further levels, even to a “European Civil Code”.   As most of the European Countries started to unify as an economical power under the umbrella of the European Union, it became inevitable to unify in the field of law; and the reasons for the presence of the national laws of the member states became discussable
. What Europe shall be working on is to improve the principle of mutual recognition of judgments and decisions in extrajudicial cases. This kind of cooperation has to include the adoption of measures for the approximation of national laws having cross-border implications. Moreover, the compatibility of the rules of the jurisdiction of the Member States, the cooperation in the process of taking of evidence in the civil procedures, a higher level of access to justice and to the information systems in this field, and the training of the judiciary and judicial staff based on European common principles are indispensable in order to improve this co-operation in the near future.
In the longer term (five years), there are plans to draft new legal instruments governing, among other things, the law applicable to divorce, jurisdiction and the law applicable to matrimonial property regimes and to succession, and the compatibility of civil procedures.  Moreover, while Europe will be working on these issues, it shall concentrate especially on simplifying the legal procedures and making them easier to understand by everyone and promote the transparency in the systems which will automatically contribute to the progression of the co-operation.
Another important point for the development of the judicial cooperation in Civil Matters in the future is related to the free movement right of the European citizens.  The idea and also necessity of judicial cooperation in civil matters are extremely related to the application of free circulation and unique market. Because of this freedom given to the citizens of the European Union, ensuring a judicial system that all of the European citizens are dependant is necessary for the justice in this free area that regulates conflicts between citizens who live in different countries. Despite all of the citizens of the European Union can travel and stay anywhere in the Union territory, a common civil judicial system does not exist. In order to create and ensure that objective, Mutual recognition (in some aspects, this goal is achieved) is considered as a primary goal and all of the members should ensure a complete recognition that would concern all of the subjects of the civil and commercial law. This total recognition of each other means a unique civil and commercial law which is superior to each national law. In these circumstances, is applying a unique civil supra étatique law which is primary, possible and acceptable when we think about the actual structure of the Union in which the states are still primarily attached to their sovereignties.
The community law is now primary in the Union. That means that each point of national law systems which is not convenient to the community law is not applied by judges. By this primacy of the community law, aspects regulated by community law are commonly existent in each National Law systems. It is clear that the community law is even above the Constitutions. The community law is made by the cooperation of European council, commission and the European parliament. Is it juridical acceptable that the Community Law that is not created completely by a parliament representing the entire society of the Union, stands superior to Constitutions about which extremely rigid rules are applied for protecting sovereignty of the people?
As a complete solution, is it possible that a unique civil and commercial law could be created and implemented? What would be the reaction of national governments and societies in such cases?
On the other hand, even though these unification attempts of a European Civil Code could not be succeed so far, these works receives serious critiques, too
.

E.  Conclusion

As a result of the historical and recent developments in the area of the judicial co-operation between the Member States of the European Union, more questions are being asked and discussions are being held as Europe faces new problems in civil matters.  And as the European Union enlarges and integrates more States under its umbrella, it becomes more vital for Europe to harmonize the civil legislations directly related to the citizens of Europe.  Moreover the slow but solid development of the events shows that the Member States start to compromise under certain principles in the civil matters.  As a matter of fact, as the Member States take more steps in the future for the improvement of the co-operation, it seems inevitable, one day, to draft and ratify a unique European Civil Law for the European Union.
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