Judicial Cooperation in Criminal Matters Between the Member States of the European Union

A. Introduction

Judicial Cooperation is a very vital part of the international relations, and when the topic is the judicial cooperation in the European Union, it gets even more critic because of the sui generis character of the EU.  Not anymore a simple confederation, neither yet a complete federation, European Union aims cooperation in economic, politic and judicial affairs.  And the cooperation in the judicial affairs is seen as the most difficult one to establish, especially in the Criminal Matters.  However, the need for this kind of cooperation is now indispensable within the European Union.  After the right of free transport of the man within the European Union Member States, people can transport themselves from one State to another in hours, and there is no guarantee that these people are not criminals of various offences.  Aiming to create an area of freedom, security and justice, European Union shall establish a European Criminal Justice System for the surveillance and apprehension of the offenders.  EU measures on judicial cooperation are aimed at achieving various goals. The will is to form a common justice: to simplify the access to justice; to put into force instruments in order to protect the victims' rights; mutual recognition of judicial decisions in criminal matters; greater regulatory convergence in the legislation of the Member States regarding the definition and punishment of serious crimes.  As we have previously underlined, this is vital now more than ever because of the free transportation of the men.  European Union was determined for the achievement of an area of freedom, security and justice, including judicial cooperation in criminal matters until May, 2004.  However, one can not defend that the European Union accomplished to implement these principles.  Moreover, it will be an exaggeration to affirm that the total judicial cooperation in criminal matters among the Member States – or with the neighbor States like Switzerland – is established.   This is due to the great sensitivity of the subject.   The powers of the European Commission, the European Parliament and the Court of Justice have been definitively limited. The implementation of the programmes on the field is very different from the implementation of Community policies. Under the Treaty of Maastricht, the justice affairs lacked the effective legal instruments such as "directives" or "regulations" which exist for Community policies. It used only instruments that were specific to the third pillar where unanimity of the Member States is needed.  With the entry into force of the Treaty of Amsterdam, civil law matters, asylum and immigration became community matters, however judicial cooperation in criminal matters remains within the third pillar.
B.  History of the Judicial Co-operation in Criminal Matters Between the Member States of the European Union
As the Single European Act came to effect in 1987
, the Member States of the European Communities started to form bilateral agreements on subjects dealing with judicial cooperation in criminal matters.  Following the Single European Act the Member States of the European Communities worked on subjects such as the transfer of the sentenced persons, double jeopardy, and transfer of proceedings in criminal matters and enforcement of foreign criminal sentences.  Although these efforts were far away from realizing a European Criminal Justice System, they were the first steps to increase the relations in the concerned field.
Later, the Treaty on European Union
 in 1992  saw a separate title in the name of justice and home affairs and within the title,  the “Third Pillar” of the European Union, it was affirmed that judicial cooperation in criminal matters is an issue of common interest for the European Union.  However there were visible lacks of the system, the main legal instruments (Conventions) have to be ratified by all the European Member States in order to enter to force.  And this procedure was seen to be the greatest obstacle on the way of reaching legal instruments to fight against criminal activities in cooperation within Europe.

The Treaty of Amsterdam
 had the aim to overcome the existing deficiencies of the system that could not be solved in Maastricht.  In May, 1999, the entrance of the Treaty of Amsterdam into force saw the new legal ways to improve the approximation of laws of the Union’s Member States.  However, today, the Treaty of Amsterdam is being criticized by certains because of the lack of the solid steps through establishing judicial cooperation in Criminal Matters.   However, one can not deny the importance of the Amsterdam Treaty on the subject.  Seeing the elimination of border control within the European Union has simplified the free movement of the European Citizens, but at the same time, has also made it easier for criminals to operate their crimes from different States, and to move in and out of the States as they commit crimes because of the law enforcement authorities and criminal justice system within the European Union has always been limited to the boundaries of the States.  On the other side, the most important issue of the Amsterdam Treaty is that, the new legal instruments forced by the Treaty do not need any ratification of the Member States in order to enter into force, which was the main lack of the system of the Maastricht Treaty.
Afterwards, as a result of all these works on the field, in October 1999, European Union European Council adopted a programme to augment judicial cooperation in criminal matters which is called the Tampere Summit
.  This was the first time where European Council was determined to meet specially to produce solutions to improve the system of the justice and home affairs; in fact it was named the Special European Council on Justice and Home Affairs Matters.  The European Council passed a strong conclusion to strengthen the European Union’s will to overcome the problems about prosecuting cross-border crimes and to define the progress of the Union in the areas of freedom, security and justice at the top of the political agenda.  The main message within the conclusions of the Council presented the intention of the Union to found a law enforcement structure which is simple, effective and easily comprehensible by the European citizens.  And at last, but not the least important, the Council underlined that the principle of mutual recognition should become the main principle of judicial cooperation in the European Union and demanded therefore from the Commission and from the Council to shape up a programme for defining the measures that shall be taken to implement these principles.
C.  Actual Situation of the  Judicial          Co-operation in the Criminal Matters Between the  Member States of the European Union and the Current Efforts to Improve the Co-operation

The current situation is that judicial cooperation in criminal matters can only exist between Member States where there exists a bilateral Convention between the concerned parties.  If no such Treaty is available, the prosecuting authorities can not exercise the jurisdiction in the criminal matters and can not obtain any help from the courts and judges for the extradition of the criminals.  The necessity lies therefore to realize reciprocal Treaties between States, however seeing that not every State has such Treaties or the new Member States can not adopt immediately these kinds of conventions between all the others States this is not an effective way of forming a European Criminal Justice System.  However, the progress on the issue is visible.

Today, European Union is progressing more than ever toward a single area of justice in order to face the challenge of the threat of the international crimes.  Following the historical developments of the field since the European Single Act, and more importantly, the adoption of the Amsterdam Treaty officially stating the creation of a common area of justice as a goal of the European Union, the latest developments are being constructed on four levels.  
· As a first step, European Union Member States are ready to agree for the definition of offences and the sanctions of the certain types of offences, especially when they are committed in transnational aspects.

· Second, just like the importance of the mutual recognition of national standards in achieving the European single market, now, the mutual recognition of decisions taken by national judges is becoming very vital for the judicial cooperation in criminal matters.  
· Moreover, new instruments to simplify the judicial cooperation in practice have also been adopted, and are effectively in use today.  
· And lastly, the European Union is starting to be accepted as a specific partner on judicial cooperation in the international scene.
The main instruments to realize the aim of a European Judicial System
 which were designed at Tampere in 1999, now start to find their bases in the structures of the European Union mechanisms because of the urgency of the situation concerning the transnational crimes.

The positive stance of the European Union on the matter is also visible on the an important communication (26 July 2000)
 of the Commission presented by Justice and Home Affairs Commissioner Antonio Vitorino, which calls for the mutual recognition regime “as direct and simple as possible” in the field of final decision in criminal matters, among the Member States of the European Union.  Efforts of Vitorino is to overcome the slow and uncertain system of the “request” principle, according to which, a member State makes a request to another who decides to or not to comply with the request.  He also presents the principle of “mutual recognition” of the Single Market
  in the area of judicial cooperation.  Finally, the communication suggest the works on the mutual recognition of final decisions in criminal matters can be proceeded in packages possessing same kind of questions in order to overcome the problems occurring because of the largeness of the subject and the number of the crimes and sanctions.  This communication is one of the most solid and simple one in the area of the judicial cooperation which guides today’s deliberations in a more systematic and effective way.  However there still exist lacks of principles to form a European Criminal Judicial System who waits to be worked upon and solved in the future for complete cooperation the criminal matters.
The most actual and important part of the developments is the “Eurojust” which is established by Council Decision February in 28th, 2002.  Eurojust is an organization responsible of promoting the judicial co-operation and co-ordination in European Union among the Member States.  Eurojust is competent of adopting certain measures for improving the coordination of investigations and prosecutions covering the territories of two or more Member States.  The main objectives of the Eurojust are;


”- To stimulate and improve the co-ordination, between the competent authorities of the Member States, of investigations and prosecutions in the Member States;

- To improve co-operation between the competent authorities of the Member States, in particular by facilitating the execution of international mutual legal assistance and the implementation of extradition requests;


- To support otherwise and competent authorities of the Member States in order to render their investigations and prosecutions more effective.” 

As the judicial cooperation in the European Union and among the Member States will improve by the acceptance and the sharing of common interests of the Member States because of the statute of the Third Pillar indicating that all decision process on the issue shall be accepted in unanimity, the positions of the Member States become very vital on the issue.
Portugal and Spain believes that in the area of judicial cooperation in the criminal fields, the Member States shall be closer in the intergovernmental scene.  Spain wants at least for a certain period that this cooperation rests in the third pillar and the decisions shall be voted in unanimity because of the grand importance of the subject.  However in the future, Spain desires for a much closer cooperation with improvements in the legal instruments (majority ratification of the decision).

French, Belgian, Luxembourg, Sweden and Dutch views are to extend visibly the Commission’s right of initiative on judicial cooperation and extension of the majority voting on the issue.  Belgium also supports the extension of the Court of Justice and implementation of the obligatory powers to the Court of Justice for a deepened judicial cooperation.
United Kingdom is the member State who is less willing for the augmentation of the cooperation in the judicial affairs, although UK government believes harmonization of the rules what counts crimes or not to ensure that criminals cannot escape justice because of moving from a State to another, the government is not favorable to give a lot of competences to the European Union like criminalizing conducts which are not crimes in the United Kingdom.  The conservative position is willing even less for a closer cooperation because they believe the augmentation of the powers of the European Union justice system will remove important powers of the British judiciary system.  However, the liberal democrats are in favor of the creation of a European Criminal Law and the mutual recognition of other Member States’ legal bodies.

Although Austria considers that certain policies under the third pillar should be communitarized, Austria believes that judicial cooperation in criminal law matters shall stay under the Third pillar with an intergovernmental approach.  Austria does not believe that the Community institutions, instruments and procedures are yet strong to deal with this issue with a supranational aspect however agrees that extension of the majority voting on actions against organized crime is acceptable.

Although, States’ positions change between each other, it is vital that at least, all the States are engaged to improve the level of cooperation among each other in this field.  However, the questions for the future are still on the table, waiting to be answered by the professionals and the politicians of the Europe.

D.  Questions for the Future that European Union Aims to Respond for an Improved Judicial Co-operation in Criminal Matters Between the Member States
The main issue in judicial cooperation in European Union is the jurisdictional solidarity.  Theoretically, it shall not be allowed for a person to escape criminal guilt just by leaving the State, and therefore moving out of the jurisdiction, where he committed the crime.  So it is vital to find the different ways in which the European Union can extend this judicial co-operation that it is trying to build for more than 10 years.

Moreover there is an urgent need for a European code of serious criminal offences, leaving the war crimes aside for the moment, for the realization of a better and easier cooperation in the field.  The crimes of drug trafficking, trafficking in women and girls for prostitution and slavery, sale and abuses of children, child prostitution and child pornography are the crimes which rise globally, and cause serious tension within the society, so immediate reaction to these crimes is needed.  Europe can form a stance within itself against these crimes easily because of their character inarguably unacceptable.  However, the criminals escape from the States where they committed these crimes, to the States where there exist no Treaties of judicial cooperation, so that they can enjoy all the money they got through these crimes.  Without judicial cooperation it is not possible to bring to justice these criminals and their wealth.  
Furthermore, there stands the need for more cooperation to combat international terrorism, which is defined as the most important problem threatening the world peace.  The events of September 11th in the USA have highlighted an international need for co-operation in combating serious crime, in particular terrorism, and have acted as a spur for a rapid acceleration in the EU agenda on police and judicial co-operation in criminal matters as outlined in the EU “road map” against terrorism. 
  Becoming a global power, day-by-day, the European Union wishes to establish better ways to form a sole and effective voice in this problem. 

However there still rest other fundamental questions about how can conflicts of jurisdiction among the Member States to be avoided.  It is urgent that the politicians decide on the ways that the European Union concludes on the matter of the final decisions being eligible for mutual recognition.  Furthermore, it is essential that the authorities in practice become aware of final decisions in criminal matters taken in other Member States; therefore the Network of the Judicial Civil Matters in the European Union shall become more open and transparent, and easy-to-use for the third parties.  Also, some stresses out the fact that, while EU integrates itself more in the criminal fields, it shall always keep in mind the vital balance between the basic rights of freedom and security.  For example, in the specific sector of police and judicial co-operation in criminal matters, personal data files are set up and information is exchanged.  It is indeed essential to strike the right balance between public security and the protection of individuals' privacy. The general principle has been set that there should be no clause for discrimination and that protection of personal data is guaranteed. 

Before concluding, the interesting aspect of the field is that, how will EU will manage to balance the differences of the criminal laws of the Member States because in some extend, they seem to be unharmonizable.  However, A European Law or Framework Law shall establish measures to: for example, "prevent and settle conflicts of jurisdictions between Member States." A very interesting idea. In Britain, there is a law that you drive on the left; in France, there is a law that you drive on the right; these are criminal laws with significant potential impacts on inter-State travel. Is this a conflict of jurisdiction between the Member States? I don't know; you don't know; no one will know until some judge begins to interpret them, but I can guess that the ECJ faced with such cases will take conflicts of jurisdiction to include differences. This is because they will look at the preamble and see that the approximation of criminal laws is one of the purposes of the Constitution and the purposes guide the reading of the innards of the text. 

Finally, the final question rests on the issue that the Member States shall make a choice between;

a) the status qua of the Cooperation of the Judicial Affairs in the Criminal Matters place in the 3rd pillar with an intergovernmental aspect, or 
b) Communitirazing it for a more effective and simple cooperation within the European Union in the field.  

E.  Conclusion

Seen the objectives of a close judicial cooperation at the judicial and the practical level between the Member States of the European Union as to combat the serious crimes, corruption, drug trafficking, terrorism and more largely, a more secure and reliable Europe, European Union shall take courageous steps to force this collaboration in the criminal matters.  An European Judicial Cooperation is critically needed to create a more just and safe Europe, to create uniformity in the extradition laws – to enhance and facilitate the proper arrest, detention and extradition of criminals, to promote an European criminal code for serious crimes and to develop and European judicial relation to uphold the Rule of Law.

For these aims which will create a “better Europe”, Member States have to make choices between their national criminal laws or codifying a European Criminal Law.  Of course this will take time, and can not be achieved within one day.  However starting from compromising on serious criminal matters in order to combat them in Europe can be a valid step for the future to construct the European Criminal Justice System.  The Member States who are more conservative can transfer their competences slowly, but this shall not be seen only as a negative effect.  In fact, the slowness of the process will contribute to the success of the programme because the experts and professionals will have much more time to find compromises, and better instruments to unify the criminal judicial system in Europe.
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