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(I)
Introduction
The first thing that a person who studies in the field of antitrust law should decide is what function she attributes to this field of law and what sort of goals she expects this legal regime to achieve. Therefore, in order for any analysis under antitrust law to be healthy, a solid and consistent definition of antitrust law should be kept in mind. 

A good definition of antitrust law can only be given by emphasizing the fact that this field of law contains a search for legal tools to establish and maintain social welfare. In light of this mandate, my definition of antitrust law which should be kept in mind for the purposes of the analyses contained in this paper would be as follows: Antitrust law is the ongoing search of mankind for a legal device that would secure consumer welfare by fostering the process of competition which provides for economic efficiency in the production and distribution of goods and services.


Furthermore, the spirit of search mentioned above should also create a climate that is convenient to mold the young antitrust law regimes, especially in developing countries. Handling of concerted practice investigations and related proof matters in Turkey by the Turkish Competition Authority
 is one of such areas where the spirit of search and improvement is urgently needed. Therefore, this paper is prepared to contribute to the search regarding the handling and proof of concerted practice allegations in the current Turkish competition law application. 

The reader should note that the proof of concerted practice allegations under the Turkish Competition Law regime includes a very interesting peculiarity; the presumption of concerted practice. As it will be explained and analyzed below in greater detail, once the parallel behavior in a market between the investigated enterprises is established by the Turkish Competition Authority, the presumption of concerted practice in the Turkish competition law places the investigated enterprise under the burden of proof of economic and rational reasons for such parallelism. Most of the problems in the current approaches to the matter of concerted practice under Turkish competition law regime are mere results of misinterpretations of the presumption of concerted practice. Therefore, despite the fact that Turkish Competition Law is based on the E.U. Competition Law to a wide extent, this fundamental difference will allow us to use only limited analogies from the E.U. and U.S. antitrust law experiences. That said, we will benefit greatly from some sources in both regimes as they will clarify the big picture which is sometimes lost in the current concerted practice applications of the Turkish Competition Authority. In addition to the analogies drawn from E.U. and U.S. antitrust law experiences, we will focus on the handling of a contemporary concerted practice investigation by the Turkish Competition Authority
 in order to better illustrate some of the problems mentioned in this paper.

(II) 
Proof of Concerted Practices Under the Turkish Competition Law Regime
(1)
The Presumption of Concerted Practice in Turkish Competition Law
Article 4 of the Act Numbered 4054 on The Protection of Competition
, both at its title and in its content, clearly differentiates concerted practices from agreements and provides for a special mechanism favoring the Turkish Competition Authority in the proof of concerted practices. According to Article 4, “Agreements and concerted practices of the enterprises and decisions and practices of the associations of enterprises the object or effect or the possible impact of which is, directly or indirectly, to prevent, distort or restrict competition in a certain market for goods and services, are unlawful and prohibited.” 

After setting out the general rule, Article 4 further contains some examples of such practices and then stipulates what is known in the Turkish Competition Law application as the presumption of concerted practice: “In cases where the existence of an agreement cannot be proved, if the price changes or the balance of supply and demand or the areas of activity in the markets of the enterprises concerned are similar to those of the markets where competition is prevented, distorted or restricted, this constitutes a presumption that the enterprises concerned are engaged in a concerted practice. Each such party thereto may avoid liability if the contrary is proven on economic and rational grounds.” Part of the current problem in the application of the presumption of concerted practice is a mere result of the fact that the above provision is quite unclear as it is. Although there is some inevitable loss of meaning in this unofficial English translation which is also used by the Turkish Competition Authority, the conditions under which the presumption of concerted practice can be used by the Turkish Competition Authority are not much clearer in the original Turkish text of this provision either. 

The presumption of concerted practice, which is a provision not existent in the E.U. Competition Law, shifts the burden of proof from the Turkish Competition Authority to the investigated enterprise where certain conditions are available and properly demonstrated by the Turkish Competition Authority in an investigation.
 According to the relevant provision, enterprises operating under those circumstances may prove that they were not involved in concerted practices by using “economic and rational” grounds if they are investigated by the Turkish Competition Authority. 

Apart from the analyses directly dealing with the necessity of having a presumption of concerted practice as a policy preference, the main problems to be solved in the application of the presumption of concerted practice in Turkish competition law are what the conditions of presumption of concerted practice are, and when the Turkish Competition Authority should be deemed as having demonstrated the availability of those conditions properly. In view of its significance in the application of the presumption of concerted practice as a condition to be established by the Turkish Competition Authority, we will elaborate on the current perception of the concept of “parallel behavior” by the Turkish Competition Authority in Section 2 / (a) below.

As a result of the presumption of concerted practice, the Turkish Competition Authority may see it sufficient to prove the parallel behavior in demonstrating an infringement of Article 4 of the Turkish Competition Act by means of concerted practice. Therefore, it is not necessary for the Turkish Competition Authority to prove that the parallel behavior of the parties have created a competition circumstance that is different than the competition that would have been available but for the parallel behavior. In view of the fact that, from time to time and depending on the structure of the market, market behavior is parallel in competitive markets as well, the presumption of concerted practice brings with it a significant probability of condemning conduct that is not anti-competitive. We shall further deal with this issue in Section 3 / (b) / (ii) below.

This approach to the proof of concerted practice matters also constitutes a fundamental difference between the E.U. Competition Law and the Turkish Competition Law. If we take a quick look at the approach of the E.U. Competition Law to this matter, it can be seen in the decisions of the European Court of Justice
 that parallel behavior can only be condemned under E.U. Competition Law if the E.C. Commission is able to prove that the acts regarded as parallel behavior also result in conditions of competition that are different than the conditions that would be seen under “normal” circumstances.  Whereas, as a result of the presumption of concerted practice, Turkish Competition Authority may see establishing parallel behavior sufficient to shift the burden of proof to the defendant without engaging in a discussion of “competitive effects of the acts regarded as parallel behavior”.   

It would be useful to continue with a clarification of the definition of parallel behavior in the “presumption of concerted practice” paragraph of Article 4 of the Turkish Competition Act, and a clear diagnosis as to the heart of the problem:   

(2)
The Current Interpretation and Use of The Presumption of Concerted Practice in Turkish Competition Law and Problems Relating Thereto
(a)
Definition of “Parallel Behavior” in Article 4 of the Protection of Competition Act Numbered 4054 
At this point it is crucial to see that the Competition Authority can benefit from the presumption of concerted practice only if a parallel behavior in the relevant market can be demonstrated properly. Therefore, it is important to clarify what is understood as parallel behavior in Turkish Competition Law. Fortunately, the approach of the Turkish Competition Authority to this definition is in harmony with the definition of parallel behavior in the E.U. Competition Law. The types of parallel behavior covered in Article 4 of the Protection of Competition Act Numbered 4054 and those that have been demonstrated in the past investigations of the Turkish Competition Authority can be grouped in mainly two categories:

(i)
Parallel Behavior in the Pricing of Goods and Services

According to the current interpretation of Article 4 of the Protection of Competition Act Numbered 4054 by the Turkish Competition Authority, it is necessary to analyze the price movements in the goods sold by the enterprises in the relevant market and the level of price in certain time periods. Therefore, in order to demonstrate parallel behavior in pricing, it is necessary to demonstrate that (i) the competing enterprises in a market increased the price of their products at the same date or at very close dates, and at the same rate or at very close rates, and that (ii) the prices of the products of those competing firms are the same or very close at certain periods of times. This interpretation of the parallel price behavior also seems in harmony with the importance given to the above mentioned aspects in the E.U. Competition Law for establishing parallel behavior in pricing.

(ii)
Parallel Behavior to Share the Relevant Market
If the alleged concerted practice relates to sharing the market rather than the pricing of the product, according to Article 4 of the Protection of Competition Act Numbered 4054, it would be necessary for the Turkish Competition Authority to show that “the areas of activity in the markets of the enterprises concerned are similar to those of the markets where competition is prevented, distorted or restricted”. This definition of Article 4 is, in my opinion, of little help.

The issue of demonstrating a parallel behavior for sharing the market, especially in view of the tools to be used for demonstrating such a parallel behavior, significantly differs from the demonstration of parallel behavior in pricing. The most fundamental difference between those two analyses is the absence of an objective, measurable, demonstrable and easy-to-compare tool such as “price”, in the analysis of whether parallel behavior to share the relevant market is existent or not. According to the interpretation of Article 4 of the Protection of Competition Act Numbered 4054 by the Turkish Competition Authority, in order to demonstrate a parallel behavior to share the relevant market, it is necessary to analyze the commercial behavior of the parties in each other’s territory, and evaluate their willingness to utilize existing competition potentials and to create new competition platforms.
 

In my opinion, such an analysis can only create meaningful results by a detailed investigation and evaluation of (i) the distribution of the areas of operation of the respective enterprises, (ii) changes in such distribution, (iii) the possibilities of parties to increase market share, and (iv) whether such possibilities are chased and utilized or not.  

(b)
The Main Problem Concerning The Current Way of Utilization of The Presumption of Concerted Practice By The Turkish Competition Authority In Concerted Practice Investigations 

 

The main problem in the use of the presumption of concerted practice by the Turkish Competition Authority results from their tendency to forget why this difference between the E.U. Competition Law and the Turkish Competition Law has been created at the first place. This peculiarity concerning the proof of concerted practices, which constitutes a fundamental difference between the E.U. Competition Law and the Turkish Competition Law, is primarily brought to prevent situations where a clear and naked restraint on competition goes unpunished because of the imbalance between the inexperience of the Turkish Competition Authority in investigations and the difficulty of proving concerted practices. 

To that end, the importance of proper use of this difference between these two competition law regimes cannot be overemphasized. If the Turkish Competition Authority interprets the presumption of concerted practice –which is already quite a conventional weapon provided to it by the law- even broader than it should be interpreted, concerted practice investigations cannot serve to the purposes of competition law that were briefly outlined in the introduction paragraphs.

Unfortunately, in the current investigations of the Turkish Competition Authority, the investigated enterprises and attorneys defending them frequently find themselves under an unacceptable “burden of proving innocence” due to the lack of attention of the Turkish Competition Board to the understanding that establishing parallel behavior is the precondition of utilization of the presumption of concerted practice. Although it may be quite easy to prove innocence in “some” of such cases where the defendant is truly innocent, this would not change the fact that such misinterpretation of the presumption of concerted practice would create a significant platform of risk and illegality within the Turkish competition law regime. For example, the Turkish Competition Authority would be illegally taking the risk of punishing those enterprises with insufficient legal support although finding the truth is the primary duty of the Turkish Competition Authority.
 Similarly, such non-diligent use of the presumption of concerted practice would contradict with the fair understanding and expectation that the mere investigation of an enterprise has to be based on sufficient legal bases since such investigation brings with it reputational hazards independent from the ultimate outcome of the investigation.
 Apart from these issues, it should be kept in mind that not all of the cases where the defendant is innocent would be easy for the defendant to prove otherwise when accused with insufficient tools. This is the primary raison d’etre of the “presumption of innocence” principle, and the concept of “burden of proof” in modern legal regimes. 

If we take a look at how the modern competition law regimes deal with the role of establishing parallel behavior in concerted practice investigations, it can easily be seen that the opportunity of shifting the burden of proof to the defendant by a mere demonstration of parallel behavior is already a great luxury provided to the Turkish Competition Authority by Article 4 of the Protection of Competition Act Numbered 4054: 

Under U.S. Antitrust Law, although it is regarded as a factor to be weighed heavily,
 it is long since established that not even proof of “conscious parallelism” suffices to establish a violation of the Sherman Act. The U.S. Supreme Court held in the Theatre Enterprises
 decision that “…this Court has never held that proof of parallel business behavior conclusively establishes agreement or, phrased differently, that such behavior itself constitutes a Sherman Act offense. Circumstantial evidence of consciously parallel behavior may have made heavy inroads into the traditional judicial attitude toward conspiracy; but ‘conscious parallelism’ has not yet read conspiracy out of the Sherman Act entirely.” In light of another decision demonstrating that parallelism alone is insufficient to get to the jury under U.S. antitrust law, even the highest degree of parallelism seems to be insufficient alone under U.S. antitrust law to condemn parallel behavior as concerted practice. 

Similarly, under E.U. Competition Law, as we briefly mentioned above, the European Court of Justice already accepted in one of the leading competition law cases
 regarding the “concerted practice” issue that, whilst parallel behavior between undertakings did not in itself constitute a concerted practice,
 it could amount to strong evidence of such a practice if it led to conditions of competition which do not correspond to the normal conditions of the market. As explained above, the effect of the presumption of concerted practice in Turkish competition law is quite different since the Turkish Competition Authority is not under the burden of proving either that the parallel behavior was conscious or that it led to conditions of competition which do not correspond to the normal conditions of the market in order to condemn a practice. The mere establishment of an appearance of parallel behavior in a relevant market is sufficient to shift the burden of proof to the investigated enterprises. Thereafter, they will face consequences of violating Article 4 of the of the Protection of Competition Act Numbered 4054 if they fail to explain the reasons of such appearance on economic and rational grounds.

At this point it would be also helpful to see that the national competition law regimes of member states of the European Union have not dealt with the issue much differently than the rest of the modern competition law regimes. As an example to different national regulations even subsequent to the Dyestuffs decision
 of the European Court of Justice, the Defense of Competition Act
 in Spain, although closely tracking the EC model, included “consciously parallel practices” as prohibited practices. Similarly, yet for a very specific type of conduct, The Commercial, Financial and Economic Chamber of the Cour de Cassation
 accepted on October 8, 1991 that the existence of an agreement could be established by the “parallelism of behavior” between oil companies that practiced “rigorously consistent” pricing policies among competitors.
 Therefore, even as compared to these examples where there is a divergence from the EC Model in the proof of concerted practices, the standard brought by Article 4 of the Protection of Competition Act Numbered 4054 seems to be much broader.           


In my view, it is not possible to justify or explain the current way of utilization of the concerted practice presumption by the Turkish Competition Authority in light of the general principles of modern competition law regimes and under the mere wording of Article 4 of the Protection of Competition Act Numbered 4054. The current use of the presumption of concerted practice by the Turkish Competition Authority is so broad that the investigated enterprises in current concerted practice investigations are even expected to give defense to mere allegations of their competitors or allegations of other actors in the relevant market. 

For example, the manufacturers of bread yeast in Turkey had to defend themselves against an allegation of “collectively dropping the ‘activity level’ of bread yeast seasonally in order to increase sales” although this was a mere allegation of one of the major customers in the relevant market. 
 The Turkish Competition Authority, without verifying any aspect of such allegation, and without establishing any aspect of parallel behavior either, expected defenses for this allegation from the manufacturers on the basis of the presumption of concerted practice. Considering the fact that it would be perfectly legal for any independent manufacturer to change the “activity level” of its product independently, this use of the presumption of concerted practice in the absence of (i) any data or analysis supporting the allegation of one of the actors in the relevant market, and (ii) a showing of parallel behavior among the bread yeast manufacturers was exceeding the legal limits and purpose of the presumption of concerted practice. As a result of the misinterpretation of the presumption of concerted practice by the Turkish Competition Authority, the manufacturers were placed under the burden of proving their innocence against an allegation that is technically not even at a level of seriousness worth placing an enterprise under the threat of punishment.
 

It seems that the burden of providing defense to allegations of such nature arises solely from the fact that those allegations are conveyed by the Turkish Competition Authority, albeit without further investigation concerning the matter. Obviously, this approach to the concerted practice presumption also affected and continues to affect the outcomes of the concerted practice investigations conducted by the Turkish Competition Authority. In its more than 3 years of history, the Turkish Competition Authority has fined many enterprises on the basis of “concerted practice” although some of such cases neither contained a demonstration of parallel behavior nor sufficient direct evidence. 

 Our sample case in this paper was also subject to this approach of the Turkish Competition Authority: The Turkish Competition Authority fined a manufacturer company in the “bread yeast” market in Turkey together with many other companies on the basis of concerted practice, making use of the concerted practice presumption. 
 In addition to the fact that parallel behavior was not established in this case, as also acknowledged by the Turkish Competition Authority during the investigation process, there was not more than one single indirect and handwritten note used as evidence against the mentioned company. Although they would be necessary only if the Turkish Competition Authority had fulfilled its burden of establishing parallel behavior, the rational and economic explanations were also readily available and provided by the investigated parties in this case: The Turkish Competition Authority and the investigated parties were in agreement as to the fact that the relevant market was an oligopoly market where the manufacture and sale of a homogenous product was concerned.
 Currently, on appeal at the High State Council to the decision of the Turkish Competition Authority, the issue of whether concerted practice presumption can be used without the existence of both a demonstration of parallel behavior and submission of sufficient direct evidences to prove concerted practice is still a matter of controversy between the defense and the Turkish Competition Authority.

(3)
The Proper Use of The Presumption of Concerted Practice 
In light of the explanations above, I believe that the Turkish Competition Authority is currently applying the presumption of concerted practice with an incorrect interpretation, and is therefore not acting in compliance with any standard of proof that may be applicable in an investigation under competition law. Once this is established, it is important to elaborate on the proper use of the presumption of concerted practice: 

(a)
Is There A Proper Use of The Presumption of Concerted Practice At All?: The Presumption of Concerted Practice Under the Constitution of The Republic of Turkey And The European Convention on Human Rights
At this point, the first question that emerges is whether there is at all a proper use of the presumption of concerted practice. In other words, is the presumption of concerted practice a legal norm that has to be disputed as it is? The answer to this question should be searched both in terms of policy preference and with an analysis of the provision in question under the Turkish Constitution and under the European Convention on Human Rights dated November 4, 1950. Issues relating to competition policy shall be separately covered below under Section  II / 4.

As for the analysis of the latter issue, according to the second paragraph of Article 6 of the European Convention on Human Rights, “Everyone charged with a criminal offense shall be presumed innocent until proved guilty according to law”. Similarly, Article 38 of the Constitution of the Republic of Turkey governs that “No one shall be held guilty until proven guilty in a court of law”. In my opinion, the presumption of concerted practice in the Turkish competition law regime
 has to comply with the above provisions. 

The only challenge as to the statement above may be raised from a viewpoint that fines imposed under Turkish competition law are not directly a part of the criminal law. In other words, the punishments in Turkish competition law are solely administrative, not criminal.
 This fact, which is similar to the EU competition law and different from the U.S. antitrust law, may lead to arguments that the legal norms mentioned above deal with criminal procedures and therefore should not be applied to Turkish competition law. In order to develop a sound approach to such argument, the nature of competition law and such fines should be analyzed properly: 

First of all, in connection with the above discussion, it should be highlighted that investigations under competition law are considered to have a penal or at least quasi-penal nature even under the EU competition law.
 Advocate-General Darmon refers to this classification in the famous Woodpulp Case
 by referring to a decision of the EC Commission in the competition law field as an exception to the idea that a general application should not be expected to contain the reasons why it is adopted. Advocate-General Darmon explains the reason of this exception by stating that an EC Commission decision in the competition law field has a penal aspect to it since it requires a merchant to pay fine. The penal character of the decisions in the EU competition law is also confirmed by Advocate-General Vesterdorf in his opinion in the Polypropylene decision
 stating that some types of competition law investigations contain a penal aspect which naturally requires a high standard of proof.

Since there is no difference between the Turkish competition law and the EU law in terms of the character of the punishment, it would be safe to assert that the same approaches should be valid concerning the penal character of the investigations under Turkish competition law in so far as they require a merchant to pay a fine. Therefore, the question as to whether the presumption of proof stipulated in Article 4 of the Protection of Competition Act Numbered 4054 is subject to Article 38 of the Constitution of the Republic of Turkey and Article 6 of the European Convention on Human Rights should be answered affirmatively.

Once this is established, we can analyze the core of the problem: Is the presumption of concerted practice violating Article 38 of the Constitution of the Republic of Turkey or Article 6 of the European Convention on Human Rights?

In numerous cases
 it has been accepted by the European Human Rights Court that reliance on a presumption of fact or law and requiring the accused to prove a defense may only be justified in cases where otherwise a burden of proving a negative would be imposed on a prosecutor. These decisions are important both as they indicate to a very specific exception where presumptions of fact or law placing the accused under the burden of proof are admissible, and since they clarify that proof of a negative cannot be expected from no one. 

The plain text of the presumption of concerted practice in Article 4 of the Protection of Competition Act Numbered 4054 both is not restricted with the exception, and it also brings with it a significant probability of placing the defendant in a position where proof of a negative is expected from her.
 Therefore, if approached solely in light of the plain readings of the concerned legal norms and the interpretation of the “presumptive innocence principle” to date, the question above is highly likely to be answered affirmatively. 

Notwithstanding these explanations, while answering the main question above, the peculiarities of competition law should not be forgotten. As the methods of analysis of competition law is widely liberated by the tools of economics, admission and use of presumptive evidence in this particular field of law should be considered natural to a certain extent. Although the extent to which presumptive evidence is admissible is very aggressively tested in the wording of the presumption of concerted practice, provided that it is used diligently and within its legal boundaries, the presumption of concerted practice itself does not violate the “presumptive innocence” principle of Article 38 of the Constitution of the Republic of Turkey or Article 6 of the European Convention on Human Rights. 

In view of the significance of economic analysis in competition law investigations, establishing parallel behavior in a certain market is a “step” in an investigation which may properly transfer the burden of proof to the investigated party. Notwithstanding the foregoing, in such a mechanism where the limits of the “presumptive innocence principle” are tested, it is important to make sure that (i) the economic and rational explanations of the investigated party are given the due importance and consideration, and that (ii) some of such economic and rational explanations are considered by the Turkish Competition Authority at its own initiative.

The first element above is sufficiently clear. In order to establish a healthy proof mechanism that also accommodates a presumption of concerted practice, it is necessary to elaborate on the meaning of the second element. The situations where some of the economic and rational explanations should be considered by the Turkish Competition Authority at its own initiative are explained below:   

(b)
The Proper Use of The Presumption of Concerted Practice And Duties of The Turkish Competition Board While Using The Presumption of Concerted Practice

(i) 
The Limited Role of The Presumption of Concerted Practice In Investigations Concerning Concerted Practices to Share The Market 

It is explained under Section 2 /a /ii in detail that an analysis to demonstrate parallel behavior to share a market can only create meaningful results by a detailed investigation and evaluation of (i) the distribution of the areas of operation of the respective enterprises, (ii) changes in such distribution, (iii) the possibilities of parties to increase market share, and (iv) whether such possibilities are chased and utilized or not.  

In connection with that conclusion, different from the main problems concerning the application of the presumption of concerted practice in general which were dealt with above, the Turkish Competition Authority has to be careful about one other problem in the application of the presumption of concerted practice to allegations of parallel behavior to share the market: 

As it can be seen easily, the analysis necessary for the Turkish Competition Authority to demonstrate parallel behavior to share the relevant market and shift the burden of proof to the investigated party would in most cases require such detailed investigations and evaluations that the Competition Authority would, from the very beginning, need to discover and analyze the essence of any economical and rational defenses and explanations that might have been submitted by the investigated party after being placed under the burden of proof properly. Therefore, in my opinion, in so far as the allegations of concerted practices to share the relevant market are concerned, the presumption of concerted practice would either function as a very dangerous tool to place the burden of proof on the investigated party without proper demonstration of parallel behavior, or it would not function at all.

(ii)
The Effect of The Peculiarities of The Investigated Market on The Application of The Presumption of Concerted Practice

Another issue that the Turkish Competition Authority must be careful about is that the presumption of concerted practice should not be interpreted in a way to revoke their responsibility of taking into consideration the natural economic consequences of the peculiarities of the investigated market before bringing a full investigation against an enterprise. The Turkish Competition Authority, especially in those cases where it cannot clearly assess the effect of the peculiarities of the investigated market on the application of the presumption of concerted practice, should decide not to initiate an investigation directly but to initiate a preliminary inquiry in order to decide whether or not it is necessary to initiate an investigation.
 That way, at the early stage where the necessity of bringing a full investigation is decided in light of the preliminary inquiry report, the Turkish Competition Authority can prevent unnecessary investigations if the preliminary inquiry report yields no data or evidence other than obvious economic factors that create the parallel behavior appearance in a market. 

This issue can be discussed under a plain and striking question: Should the Turkish Competition Authority interpret the presumption of concerted practice as a legal tool authorizing it to investigate any and all cases of parallel behavior and place the defendant under the burden of proof?  At first, it seems as if bringing an investigation in any given case of parallel behavior would create no harm since defendants are provided with the opportunity of presenting economical and rational defenses under Article 4 of the Protection of Competition Act Numbered 4054. Therefore, according to their interpretation of the presumption of concerted practice, the Turkish Competition Authority has proceeded with full investigations in cases of parallel behavior even at times where it could be clearly seen from the beginning that the parallel behavior is a mere result of the structure of the market.

The “bread yeast manufacturers investigation”
 of the Turkish Competition Authority also contains a good example of this approach: In this investigation, the Turkish Competition Authority first brought a full investigation against five bread yeast manufacturers of Turkey alleging; among other things; that they commit a concerted practice while setting the price of the product at the manufacturer level. Benefiting from the presumption of concerted practice, the Turkish Competition Authority used the mere parallel pricing data gathered from the relevant market as a sufficient tool to transfer the burden of proof to the investigated enterprises, and it expected written defenses from these five manufacturers regarding this allegation. 

Defendants then underlined the facts that (i) the relevant market is an oligopoly market, and that (ii) bread yeast is a homogenous product with no brand loyalty and absolutely no chances of competition on the grounds of quality. Both of these facts were already seen and accepted by the Turkish Competition Authority in the preliminary inquiry report and in the document that brought the full investigation demanding their written defenses from the related enterprises. Subsequent to the first written defenses of the investigated manufacturers, the Turkish Competition Authority withdrew the allegation of “setting prices at the manufacturer level by means of a concerted practice” since there was no sufficient supplementary evidence indicating to the existence of the alleged concerted practice. 

The withdrawal of the allegation was due to the notion that prices in a market where there is an oligopoly selling homogenous products would naturally form at almost identical levels since each firm in such a market would know “that the other firms would notice their own loss of sales, identify the cause, and probably react by reducing their costs as well.”
 “Thus, even without direct communication, such firms may be able to reach and maintain the monopoly price through mutual coordination. They need only observe each other in the market place and act consistently with the group interest.”
 The allegation was withdrawn since there was an economical and rational explanation to the parallel behavior appearance. The effect of the presumption of concerted practice that allowed the Turkish Competition Authority to presume the fulfillment of the duality requirement was therefore cancelled by the economical explanation.

In bringing a full investigation against the bread yeast manufacturers with the allegation of “setting prices at the manufacturer level by means of a concerted practice” on the basis of the mere price parallelism in an oligopoly market subject to the sale of homogenous products without any supportive evidence, the Turkish Competition Authority clearly demonstrated that the presumption of concerted practice is interpreted in a way to revoke or delay their responsibility of taking into consideration the natural economic consequences of the peculiarities of the investigated market before bringing a full investigation against an enterprise. I cannot agree to this interpretation.

I acknowledge that the use of concerted practice in the manner demonstrated in the above example does not give as great harm to the purposes of competition law as using the presumption of concerted practice without establishing its preconditions. Ultimately, in this controversial allocation of responsibilities, the defendant is still given the chance of proving the reasons of parallel behavior with economic and rational defenses. Therefore, the use of the presumption of concerted practice in the above manner is not as dangerous for the purposes of competition law as using the presumption of concerted practice without establishing its preconditions which would frequently cause an impossible task of proving a negative at the part of the defendant.

Nevertheless, it is still quite important to recognize that every investigation has to begin with the serious doubt of the Turkish Competition Authority as to whether there exists a violation of the competition law. A full investigation against an enterprise should be brought only in the existence of findings sufficient to indicate that the allegation is serious enough to place an enterprise under the threat of punishment and under the reputational burdens of being investigated. 

The sufficiency of such findings to initiate a full investigation should be decided on a case-by-case basis by the Turkish Competition Authority. While making that decision, to the extent it is possible to find such facts at the stage of deciding on whether to proceed with a full investigation, the Turkish Competition Authority is obliged to take into consideration the availability of facts that are already accepted as economical and rational explanations of parallel behavior under modern competition law regimes. For example, the Wood Pulp decision of the European Court of Justice
 also teaches that conscious parallelism in itself is not normally sufficient to prove a cartel, at least where parallel behavior can be plausibly explained by the market. To that end, the decision of the U.S. Supreme Court in Matsushita
 provides a similar mandate from a U.S. antitrust law perspective: “Conduct that is as consistent with permissible competition as with illegal conspiracy does not, without more, support even an inference of conspiracy”.  Similarly, the contemporary academic studies in the fields of industrial organization
 and U.S. antitrust law,
 recognize that the markets with an oligopoly structure should be approached with caution in antitrust law. 

Therefore, the presumption of concerted practice should not be interpreted as a legal mandate that allows the Turkish Competition Authority to proceed with a full investigation in each case with a uniform type of finding (i.e., parallel behavior). What is sufficient to bring an investigation in a certain market concerning a certain product may not be sufficient in a differently structured market concerning a product with different peculiarities. For example, gathering data as to parallel pricing may be sufficient to bring an investigation under Turkish competition law in a highly fragmented automotive products market whereas the same data may necessitate the availability of further supportive evidence to open a full investigation if collected in a highly concentrated cement or bread yeast market. 

The presumption of concerted practice should mainly function once an investigation is brought properly. It should not function as a legal tool that renders obsolete the analysis concerning the sufficiency and seriousness of a concerted practice allegation to result in a full investigation. By the same token, the Turkish Competition Authority should take into account the economic and rational explanations that are already available at the stage of deciding whether to bring an investigation. The aim of the presumption of concerted practice is to support the position of the Turkish Competition Authority in those concerted practice investigations where proof would be highly unlikely had economic data not been an admissible form of presumptive evidence. It is not to cause full investigations in all of the parallel behavior cases regardless of the conditions of the relevant market and product.

(iii) 
Primary Goal and Duty of The Turkish Competition Authority Is Finding The Truth 

The presumption of concerted practice should be used diligently, even in those investigations where the parallel behavior is established and where the parallel behavior is not a consequence of an obvious market dynamic that can be identified at first sight. Presumption of concerted practice should be used by the Turkish Competition Authority to the extent it is believed to serve the purpose of finding the truth about an allegation of competition law violation. 

The fundamental principle that we aim to assure in this paper is that, despite the existence of a presumption of concerted practice, the primary goal and duty of the Turkish Competition Authority still remains to be finding the truth, which does not necessarily require finding a violation.
 Under this principle, just like the function and utility of all presumptions in competition law, the presumption of concerted practice has to be questioned in each case by the Turkish Competition Authority since a presumption is bound to miss the correct result in some cases. 

For example, even in a case where the presumption of concerted practice is used totally in compliance with its legal purpose, for the sake of punishing only those acts that constitute a violation of Article 4 of the Protection of Competition Act Numbered 4054, the Turkish Competition Authority should not be reluctant to investigate whether there exists an economic or rational explanation to the appearance of parallel behavior. This self-questioning attitude may make a great difference in cases where the economic explanation to the parallel behavior is not easy to see at the first analysis but is suggested by the evidence collected during the investigation. At those times, the Turkish Competition Authority should be ready to focus its investigation on possible economic and rational reasons of parallel behavior even in if such an issue is not raised by the defendants. 

The Turkish Competition Authority is the only body that can identify those cases where there is a risk of missing the correct result due to the utilization of the presumption of concerted practice. As it is the primary duty of the Turkish Competition Authority to enforce competition law in Turkey properly, and to find the truth in each investigation, the Turkish Competition Authority cannot solely rely on the defenses of the investigated enterprises in identifying those cases where the presumption of concerted practice leads to the wrong result. 

“If an accused bears the burden of disproving an essential element of an offense, it is possible for a conviction to occur despite a reasonable doubt of his guilt.”
 A presumption, no matter how limited its area of use is, always puts the accused under the burden of disproving an essential element of an offense. “When that possibility exists, there is a breach of the presumption of innocence.”
 Some competition law regimes, from the very beginning, refuse to use a presumption concerning matters of proof and prevent taking the fundamental risks mentioned in this paper by placing the plaintiff under the burden of proof for inference of conspiracy.
 The purposes of competition law remain to be the same even in other regimes where this is not done. Therefore, as the Turkish Competition Authority has the duty of abolishing the possibility of a conviction to occur despite a reasonable doubt, it has to refrain from settling for what the presumption of concerted practice suggests rather than fully searching for the truth. Otherwise, the use of the presumption of concerted practice by the Turkish Competition Authority would lead to a breach of their most fundamental duty (i.e., finding the truth) together with one of the most fundamental legal principles (i.e., presumption of innocence). 

(4)
Conclusion: An Approach to The Presumption of Concerted Practice As A Policy Preference
In view of the significance of economic analysis in competition law investigations, establishing parallel behavior in a certain market may properly transfer the burden of proof to the investigated party. Nevertheless, in such a mechanism where the limits of the “presumptive innocence principle” are aggressively tested, it is important to make sure that (i) the economic and rational explanations of the investigated party are given the due importance and consideration, and that (ii) some of such economic and rational explanations are considered by the Turkish Competition Authority at its own initiative.

In my opinion, although it is not directly in violation of the “presumptive innocence principle” if it is utilized properly, the presumption of concerted practice in the Turkish competition law regime creates serious complications in its application and brings with it risks so serious that are not worth taking as compared to the benefits of the presumption of concerted practice in reaching the purposes of competition law. 

The presumption of concerted practice also constitutes a contradiction with where the modern competition regimes are going. It is difficult to justify the presumption of concerted practice in Article 4 of the Protection of Competition Act Numbered 4054 in view of the fact that modern competition regimes are seeking for ways of abandoning per se analysis and other types of presumption-based analyses
 in various areas of competition law. Although these developments are not taking place in areas that are most fundamentally “per se” such as price fixing, they still indicate to the increasing tendency in antitrust law to analyze merits and competitive effects of market behavior rather than proceeding on the basis of presumptions.  The reasoning of the U.S. Supreme Court while overruling in 1997
 its own decision in 1968
 of evaluating vertical maximum price fixing as a per se violation of Article 1 of the Sherman Act is a good example to this contemporary trend. Many other decisions of the U.S. Supreme Court clearly demonstrated its cautious approach to the issue of condemning practices as per se violations of law.
 

Despite these developments in the competition law field, the young competition law regime established in Turkey contains a mechanism whereby presumptive evidence is admissible to the maximum possible extent. The only explanation that comes to mind from a policy standpoint is that this provision is placed in the Protection of Competition Act Numbered 4054 in order to secure the applicability of the prohibitions of Article 4 to concerted practices in the transition period where the Turkish Competition was understaffed and inexperienced. 

Nevertheless, after more than 3 years of competition law enforcement history in Turkey, the increasing tendency of the Turkish Competition Authority to use this presumption even beyond its legal limits leaves no doubt that, rather than establishing a previously non-existent competition culture, this presumption gives harm to the purposes of competition law since it causes legal uncertainty by promoting unjustified, unforeseeable and excessive interventions of the Turkish Competition Board to the markets.     
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� Pursuant to Article 1 of the Communique No. 1997/5 on the Conclusion of the Organization of the Competition Authority, the Turkish Competition Authority was officially organized as of November 5, 1997.


� Decision of Turkish Competition Board dated June 27, 2000 numbered 00-24/255-138 in the “bread yeast manufacturers investigation” opened with the decision dated May 20, 1999 numbered 99-24/208-121.
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