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No. 93-5408

____________________.

In The Supreme Court of the United States

October Term, 1993

IN THE MATTER OF THE APPLICATION OF

IAN BRUCE JOHNSON FOR 

ADMISSION TO THE BAR OF THE STATE OF KANSAS

IAN BRUCE JOHNSON, 

Petitioner

v.

STATE BAR OF KANSAS, 

Respondent
________________.

ON PETITION FOR A WRIT OF CERTIORARI TO THE

SUPREME COURT OF KANSAS

________________.

RESPONDENT'S BRIEF IN OPPOSITION

***.
[at p. 2:]

This appeal is from the Kansas Supreme Court's order accepting the State Board of Law Examiners' recommendation to deny Petitioner permission to take the Kansas Bar Examination.  On November 9, 1992, The Kansas Board of Law Examiners held a formal evidentiary hearing to inquire into the character and fitness of Petitioner to practice law in Kansas. (R. IV.)  On December 17, 1992, the Board unanimously recommended to the Kansas Supreme Court that Petitioner failed to show by clear and convincing evidence that he possessed the requisite fitness and character to be allowed to sit for the Kansas Bar Examination or practice law in the State of Kansas.  (R. V, 536).  Petitioner filed Exceptions to the Board's recommendation, as well as Amended Exceptions. (R. V, 543-551; 556-565).

On February 10, 1993, the Kansas Supreme Court accepted the Board's recommendation and denied Petitioner permission to take the Kansas Bar. (R. V, 566).
***.
[At  pp. 8-11:]


On November 9, 1992, the Kansas Board of Law Examiners held a formal character and fitness hearing during which petitioner offered the testimony of his employer, Patricia Riley, an attorney in Topeka, Kansas, Dr. Urdaneta and himself.  (R. IV.)  Excerpts from the November 9, 1992, Board minutes summarize the testimony in part as follows:

"Dr. Urdaneta stated that at this time he considered Mr. Johnson to be stable and reliable.  Mr. Johnson's judgment has improved and he can bring up concerns when they begin to exist." (R. V, 539.)

"Dr. Urdaneta's diagnosis was that Mr. Johnson is bi-polar with preoccupations evidencing no medical symptoms and currently is in remission."  (R. V, 539.)

"In cases like Mr. Johnson's one may expect three to four major occurrences when an individual is not being treated.  An aging person can expect more occurrences unless properly treated.  A patient responds to verbal and medicinal intervention; it has been shown that total breakdown is not probable with treatment; the chance of someone's using poor judgment is low if appropriate treatment is followed and maintained." (R. V, 539.)…
"Mr. Johnson sees Dr. Urdaneta once or twice a month for one-half hour to one-hour but at times has gone several months without consultation.  When asked if Mr. Johnson's work at Weathers and Riley [law firm] has increased his stress level, the Doctor said yes, but that Mr. Johnson's judgment and ability to cope had continued to improve."  (R. V, 539.)

Dr. Urdaneta suggests that Mr. Johnson needs to commit to treatment on a regular basis for at least two years and after that, to some type of therapy for a longer period.  Since his life is changing, Mr. Johnson I gaining more responsibilities in the area of [sic., he is] exploring [law] and will require additional help." (R. V, 540.)

"Mr. Johnson's diagnosis of bi-polar is chronic with hypersexuality being a symptom of the bi-polar disorder."  (R. V, 540.)…
"Dr. Urdaneta testified provided that the fantasies continued to exist, Mr. Johnson is personally able to control these activities; without treatment there is a likelihood of increased problems.  Dr. Urdaneta believes that Mr. Johnson is in control of his situation and there is enough reliance that he will seek help at the start of any additional problems." (R. V, 540.)…
***.
[At pp. 11-12:]
The Board's decision, by unanimous vote, was to recommend to the Kansas Supreme Court that petitioner's application be denied.  (R. V, 541.)  In support of its recommendation, the Board made the following findings:
"1.  Applicant has previously applied to take the Kansas Bar Examination in 1985.  The application was deemed abandoned and denied because Applicant was charged with criminal acts in Lawrence, Kansas, which resulted in being paced in the Topeka State Hospital for a period of time resulting in probation from the sentence of the Douglas county District Court.
"2.  The documentary evidence shows that Applicant has had previous instances of prosecution for unlawful touching of females in the State of Iowa in the years prior to 1985.
"3. Applicant is presently under treatment of Dr. Urdaneta.  He needs continued treatment for a period of two years and requires therapy for a longer period.

"4.  Applicant is diagnosed as chronic bi-polar with his hypersexuality a symptom of his diagnosis.

"5.  Applicant's current employer, Weathers and Riley, are satisfied with his services as a paralegal.  They would not employ him as an attorney in their office because of his timidity, lack of social skills and inability to effectively interact with people.  The law firm has informed female employees of their office of the Applicant's past problems.  The firm does not question his honesty, reliability, and integrity and would recommend Applicant be admitted to the Kansas Bar.
"6.  The summary of the evidence which is made a part of the minutes of the Board is attached hereto and made a part of the findings of the Board." (R. V, 535-536.)
Petitioner filed Exceptions to the Recommendations of the Board of Law Examiners on December 23, 1992.  (R. V, 543-551.)  On January 8, 1992, he filed Amended Exceptions. (R. V, 556-565.)  On February 10, 1993, the Kansas Supreme Court accepted the Board's recommendation and Petitioner was denied permission to take the Kansas Bar Examination. (R. V, 566.)

***.
 [At p. 18:]

The Kansas Board of Law Examiners identified a number of factors in determining that the Petitioner did not possess the requisite fitness and character to be allowed to sit for the Kansas Bar Examination or practice law in the State of Kansas.  Whether a single factor established Petitioner's lack of good moral character and fitness or a number of factors lead to the determination, it cannot be said that there is insufficient evidence or a lack of rational basis for such denial.  It is clear from the evidence that Petitioner does not possess the moral qualifications required for admission to the bar.

***.
[At p. 19:] 
Petitioner first raised the argument that he suffers from a disability covered by the Americans with Disabilities Act (ADA) in his Amended Exceptions to the Recommendations of the Board of Law Examiners.  The Petitioner grossly misleads this Court by stating that "The Court below has, by its silence, obviously decided that Title II of the Americans with Disabilities Act, 42 U.S.C. § 12131 et seq., does not apply to attorney licensure proceedings…"    There is nothing in the record of this matter to substantiate such a statement.  The Petitioner was afforded an opportunity for hearing on the matter of his character and fitness to sit for the Kansas Bar Examination.  The Petitioner presented certain evidence at the hearing regarding his fitness and character.  After fully considering the Petitioner's prior and current application to sit for the Kansas bar Examination, as well as additional evidence presented by the Petitioner and documentary evidence submitted by the Disciplinary Administrator, the Board of Law Examiners recommended to the Kansas Supreme Court that the applicant failed to demonstrate that he possesses the requisite fitness and character for admission to the Bar of Kansas.  The Kansas Supreme Court affirmed the recommendation of the Board.  The denial of Petitioner's application to sit for the Kansas Bar Examination was not based on a finding that Petitioner suffered from a disability.  Rather, this denial was based on a finding that Petitioner did not possess the requisite fitness and character.
***.
[at p. 22:]

Even if Petitioner had timely raised his argument and the Board had been given the opportunity to consider such argument, and any evidence in support thereof, Petitioner has offered no evidence to establish that he suffers from a physical or mental impairment that substantially limits one or more of the major life activities. 
