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QUESTIONS PRESENTED
1.  Whether Title II of the Americans with Disabilities Act, 42 U.S.C. § 12101, et seq., 12131, et seq. ("ADA"), and the implementing regulations promulgated thereunder, 28 C.F.R. pt. 35, regulate state courts when acting as attorney licensing agencies?  

2.  Whether, assuming that the ADA and its implementing regulations regulate state courts acting as licensing agencies, this statute requires state courts to apply the best available objective evidence, rather than subjective fears, stereotypes and speculation, when evaluating the risks arising from an applicant's actual or perceived disabilities?

3.  Whether the Equal Protection clause of the Fourteenth Amendment requires state licensing authorities to apply to new applicants disqualification standards comparable to those applied to existing license holders, or permits licensing authorities to permanently disqualify new applicants for reasons that would not disqualify existing license holders from retaining their licenses?

4.  Whether the Due Process clause of the Fourteenth Amendment requires state licensing agencies to base their decisions on the evidence before them and not on speculation?

5.  Whether the freedom of thought or freedom of the mind guaranteed by the First and Fourteenth Amendments prohibits state licensing agencies from penalizing citizens, through the denial of a license, because they harbor disapproved thoughts in their minds?  

6.  Whether the Fourteenth Amendment right of personal privacy in therapy for medical and psychological disorders prohibits a state licensing agency from disqualifying an applicant a) simply because he or she is receiving psychiatric treatment or b) because the licensing agency disagrees with the applicant's properly qualified medical provider regarding the course of treatment provided? 
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IN THE
SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI


Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

The judgment of the highest state court to review the merits appears at Appendix A to the petition and is unpublished.

The recommendation of the Kansas Board of Law Examiners appears at Appendix B to the petition and is unpublished.


The dissenting report of the minority of the Kansas Board of Law Examiners appears at Appendix C to the petition and is unpublished.

JURISDICTION


The date on which the highest state court decided my case was September 5, 2007.  A copy of that decision appears at Appendix A.


A timely motion for reconsideration was thereafter denied on September 28, 2007.  A copy of the order denying reconsideration appears at Appendix D.

An extension of time to file the petition for a writ of certiorari was granted to and including February 25, 2008 on December 18, 2007 in Application No. 07A519.


The jurisdiction of this court is invoked under 28 U.S.C. § 1257(a).

CONSTITUTIONAL, STATUTORY AND REGULATORY PROVISIONS INVOLVED

Constitution of the United States, Art. VI cl. 2 (Appendix H).


Constitution of the United States, Amendment I (Appendix H).


Constitution of the United States, Amendment XIV, §§ 1 and 5 (Appendix H).


Americans with Disabilities Act of 1990, as amended, 42 U.S.C. §§ 12101 et seq. (hereinafter, the "ADA"), specifically 42 U.S.C. §§ 12101, 12102(2), 12131, 12132, 12133, 12134 and 12201(a) (Appendix I).


United States Department of Justice regulations implementing Title II of the Americans with Disabilities Act of 1990, Code of Federal Regulations, Title 28, part 35, specifically 28 C.F.R. §§ 35.101, 35.102, 35.103, 35.104 ("Disability" and "Individual with a Disability," excerpts), and 28 C.F.R. § 35.130(a), (b)(1) & (b)(6)-(8)  (Appendix J).


Appendix A to 28 C.F.R., part 35 (excerpts) (Appendix K).
STATEMENT OF THE CASE

In 1993, the Respondent Kansas Supreme Court denied Petitioner's application to take the Kansas Bar Examination based upon an ultimate finding that he had failed to prove his good moral character and mental and emotional fitness to practice law.  However, in reaching this ultimate finding, the Respondent adopted without comment a Report of the Kansas Board of Law Examiners (hereinafter, the "Board") that found Petitioner to lack moral character and mental and emotional fitness largely on the grounds that the evidence showed he had been hospitalized at the Topeka State Hospital for four months in 1985, had been diagnosed with bipolar disorder (in remission at the time of the Board's hearing in 1992) and had been unable to prove his bipolar disorder totally and permanently "cured." (See, the U.S. District Court's opinion in Johnson v. Kansas Supreme Court, 888 F. Supp. 1073 [D. Kan. 1995], Appendix M, p. 53a, and the Kansas Supreme Court's Brief in Opposition to Petitioner's Petition for Writ of Certiorari in this Court in Ian Bruce Johnson v. State Bar of Kansas, United States Supreme Court Case No. 93-5408, Appendix T, p. 105a).   Petitioner's bipolar disorder diagnosis, in remission but not cured in 1992, was one of the major factual grounds supporting the Respondent's 1993 denial of Petitioner's application.  (See, Respondent's 1993 Brief in Opposition, Appendix T, pp. 103a, 105a).


In 2006, Petitioner once again applied to take the Kansas Bar Examination.   This time, Petitioner's evidence showed twenty one years without incident, fifteen years of stable employment as a paralegal, good recommendations from his employer and others, and the testimony of his treating psychiatrist—the same psychiatrist who had testified in 1992—who now testified that his 1992 diagnosis of bipolar disorder was incorrect
, that a more correct diagnosis would have been Asperger's Disorder, that Petitioner had presented no recurrences of serious symptoms and presented no greater risk of recurrence than anyone in the general population.  (See, Report of Leonel Urdaneta, M.D., Appendix M, pp. 49a-50a; and Minority Dissenting Report, Appendix C, pp. 6a-9a, 14a-15a).  Moreover, the Board commissioned an independent psychological examiner, who agreed with Petitioner's psychiatrist that petitioner's primary diagnosis is Asperger's Disorder, but also found sufficient historical evidence to support a diagnosis of "Bipolar Disorder, N.O.S."  (See, Excerpt of Report of George Hough, Ph.D., Appendix O, pp. 76a-77a).  However, most significantly, the Board's independent expert agreed with Petitioner's treating psychiatrist that any bipolar disorder that was revealed by Petitioner's history was in "long-term stable remission," and that the likelihood that petitioner would have a relapse of significant symptoms was low. (See, Hough Report, Appendix O, pp. 78a, 80a; and Board's Minority Dissenting Report, Appendix C, pp. 7a, 9a, 15a-16a).


 Nevertheless, the Board recommended that the Respondent Kansas Supreme Court deny Petitioner's 2006 application to take the Kansas Bar Examination, this based on an ultimate finding that he had failed to prove his mental and emotional fitness to practice law.  (See, Board's Majority Report, Appendix B, p. 3a).  As the dissenting member of the Board noted, the majority did not mention the issue of Petitioner's good moral character because there was no dispute that he had adequately demonstrated rehabilitation of his moral character (Board's Minority Report, Appendix C, p. 5a); the only issue considered by the Board was Petitioner's mental and emotional fitness.  The Board recommended that the Respondent Kansas Supreme Court based on, essentially, eight factual grounds:


1.  Petitioner's 1992 application was rejected. This prior rejection caused Petitioner's burden of proof on his current application to become proof "by clear and convincing evidence" under Kansas Supreme Court Rule 704(k).  This prior rejection also required the Board to consider past disqualifying facts as of equal weight with evidence of present character and fitness (Board's Majority Report, ¶¶ 1-5, Appendix B, pp. 2a-3a);  


2.  There have been no additional criminal charges since 1985 and Petitioner's risk of re-offending "is not as high as it was twenty years ago" (Board's Majority Report, ¶6, Appendix B, p. 3a);


3.  Petitioner presently suffers from Asperger's Syndrome, may presently suffer from Bipolar Disorder, and his condition is "stable" (but, by implication, not "in remission") (Board's Majority Report, ¶ 7, Appendix B, p. 3a);


4.  Since 1991, Petitioner has functioned successfully as a paralegal in a "supportive and protected environment" that might be lost if he were to be licensed as an attorney (Board's Majority Report, ¶¶8-9, Appendix B, p. 3a);


5.  Stress exacerbates Petitioner's symptoms, the practice of law is stressful, and Petitioner might therefore be at increased risk of recurrence if granted a license (Board's Majority Report, ¶ 9, Appendix B, p. 3a); 


6.  Dr. Hough recommended that Petitioner continue individual maintenance psychotherapy with Dr. Urdaneta (Board's Majority Report, ¶10, Appendix B, p. 3a);


7.  Dr. Hough recommended that Petitioner seek group therapy that has never been prescribed by his treating psychiatrist (Board's Majority Report, ¶ 10, Appendix B, p. 3a);


8.  The   Board is not authorized to grant a conditional license or to monitor an attorney's ongoing treatment (Board's Majority Report, ¶11, Appendix B, p. 3a).


Respondent Kansas Supreme Court "accepted" the Board's recommendation without comment, finding that Petitioner had "failed to show by clear and convincing evidence that he is mentally and emotionally fit to engage in the active and continuous practice of law."  (Kansas Supreme Court's September 5, 2007, Order, Appendix A).  Like the Board, the Kansas Supreme Court made no mention of the issue of Petitioner's moral character.  Respondent subsequently summarily denied Petitioner's motion to reconsider.  (Kansas Supreme Court's September 28, 2007, Order, Appendix D).


Consistently throughout the proceedings below, Petitioner has raised and preserved his issues under the ADA and the First and Fourteenth Amendments, as follows:

1.  Whether the ADA applies to state courts acting as attorney licensing agencies.


Petitioner first raised this issue in his 1992 Bar admission proceedings, although Respondent Kansas Supreme Court refused to consider the issue at that time because it believed Petitioner had not timely raised the ADA issue in that proceeding (see Respondent's 1993 Brief in Opposition, Appendix T, p. 106a).

In the present Bar application proceeding, Petitioner raised this issue in his Petition for Admission (Petition for Admission, Appendix M, pp. 50a-55a) and preserved it in his Hearing Brief before the Board (Petitioner's Hearing Brief, Appendix N, pp. 56a, 58a, 69a-71a).  The Admissions Attorney, the Board's own attorney who presented the case against Petitioner, then agreed in her hearing brief that ADA applies to bar admissions proceedings.  (Admissions Attorney's Brief, Appendix P, p. 83a).  


Nevertheless, the opinion of the Board's majority did not mention the ADA at all.  (Board's Majority Report, Appendix B).   However, the Board's minority noted that even the Admissions Attorney had conceded that ADA applies to Bar admission proceedings, and insisted that it ought to be applied to Petitioner's case.  (Board's Minority Report, Appendix C, pp. 9a-10a).    


Petitioner explicitly preserved his issue regarding the applicability of the ADA in bar admission proceedings before the Respondent Kansas Supreme Court in his Exceptions to the Report of the Kansas Board of Law Examiners (Exceptions, Appendix R, pp. 93a, 97a) and his Motion for Reconsideration (Motion for Reconsideration, Appendix S, p. 99a).

2.  Whether the ADA requires Respondent to apply the best available objective evidence when evaluating the risks arising from an applicant's actual or perceived disability.


 Once again, Petitioner first raised this issue in his 1992 Bar admission proceedings, although Respondent Kansas Supreme Court refused to consider the issue at that time because it believed Petitioner had not timely raised the ADA issue in that proceeding (see Respondent's 1993 Brief in Opposition, Appendix T, p. 106a).


In the present Bar application proceeding, Petitioner raised this issue in his Petition for Admission (Petition for Admission, Appendix M, pp. 51a, 55a) and preserved it in his Hearing Brief before the Board (Petitioner's Hearing Brief, Appendix N, pp. 71a-74a).  The Admissions Attorney then agreed in her hearing brief that Petitioner has a "disability" within the meaning of that term in the ADA, and that the Board, in compliance with the Title II ADA regulations, ought to apply the best available objective evidence and not its own fears or a "cured" or "100% healed" standard in determining the risks presented by licensure of Petitioner
.  (Admissions Attorney's Brief, Appendix P, pp. 83a-85a).  


Nevertheless, the opinion of the Board's majority did not mention ADA at all.  (Board's Majority Report, Appendix B).   However, the Board's minority noted that even the Admissions Attorney had conceded that Petitioner has a "disability" and that ADA decision standards ought to apply to the evaluation of his disability  (Board's Minority Report, Appendix C, pp. 9a-10a).    


Petitioner explicitly preserved his issue regarding the decision standard to be applied under the ADA in bar admission proceedings before the Respondent Kansas Supreme Court in his Exceptions to the Report of the Kansas Board of Law Examiners (Exceptions, Appendix R, pp. 93a-95a) and his Motion for Reconsideration (Motion for Reconsideration, Appendix S, p. 99a).

3.  Whether the Equal Protection clause requires an attorney licensing authority to apply disqualification standards to new applicants consistent with those applied to current licensees.


The Equal Protection issue arising from the inconsistency of the disqualification standards applied to Petitioner with the laxer standards applied in the case law to licensed attorneys who develop similar mental illnesses or manifest similar behaviors after they are licensed was first raised in the present proceeding in Petitioner's Hearing Brief before the Board (Petitioner's Hearing Brief, Appendix N, pp. 57a-64a). In response, the Admissions Attorney conceded that at least similar standards should apply to applicants as apply to admitted attorneys, particularly regarding questions of rehabilitation of moral character, though she denied that identical standards must be applied. (Admissions Attorney's Hearing Brief, Appendix P, pp. 82a-83a).  Although the Board of Law Examiners majority report ignores this issues (Appendix B), the Board's minority noted that :the majority has created a standard which many successful applicants to take the bar would fail," and, further, that "no other applicant is subject to denial of the opportunity to take a bar examination who has achieved the level of maintenance of this applicant."  (Appendix C, pp. 5a & 9a).  Petitioner also discussed the resulting Equal Protection issue in his Reply Brief (Hearing Reply Brief, Appendix Q, p. 88a), in his Exceptions to the Report of the Board of Law Examiners (Exceptions, Appendix R, pp. 91a-92a, 96a) and in his Motion for Reconsideration (Appendix S, p. 99a).   
4.  Whether the Due Process clause requires Courts acting as attorney licensing agencies to base their decisions on the evidence before them and not on speculation.


The Due Process issue arising from speculation regarding Petitioner's future employment, future stress levels and the future course of his illness was first raised by Petitioner in his Reply Brief before the Board, in response to an argument made by the Admissions Attorney in her brief.  (Admissions Attorney's Hearing Brief, Appendix P, pp. 81a-82a; Petitioner's Reply Brief, Appendix Q, pp. 87a-89a).  The Board's minority noted the majority's unsupported speculation concerning the future course of Petitioner's illness and future stressors in his life, and argued at some length that the Respondent ought not follow the Board in these speculations. (Board's Minority Report, Appendix C, pp. 5a-6a, 10a-16a).  Plaintiff then  preserved the Due Process issue arising from the Board's speculations in his Exceptions to the Board's report (Exceptions, Appendix R, pp. 93a-95a) and his Motion for Reconsideration. (Motion for Reconsideration, Appendix S, p. 100a).

5.   Whether First and Fourteenth Amendment freedom of the mind prohibits state licensing agencies from penalizing unexpressed fantasies.


The existence of disapproved but unexpressed fantasies in Petitioner's mind was first injected into the case by Dr. Hough's report (Hough Report, Appendix O, pp. 77a-80a), which was submitted several weeks after Petitioner submitted his Hearing Brief to the Board.  The argument that the "freedom of thought" or "freedom of the mind" guaranteed by the First Amendment prohibits states from denying law licenses on the basis of such unexpressed fantasies was then raised by Petitioner in his Reply Brief to the Board. (Petitioner's  Board Reply Brief, Appendix Q, pp. 86a, 89a-90a; compare Petitioner's Board Hearing Brief, p. 69a).  Nevertheless, the Board made the existence of these fantasies one of its major grounds for recommending denial of Petitioner's application.  (Board's Majority Report, Appendix B, p. 3a, ¶6).  Petitioner preserved this argument in his Exceptions to the Board's report (Exceptions, Appendix R, pp. 92a-93a) and his Motion for Reconsideration. (Motion for Reconsideration, Appendix  S, p. 100a).

6.  Whether the Fourteenth Amendment right of privacy in therapy for medical and psychological disorders prohibits denial of a license because an applicant is receiving treatment, or is receiving only the treatment recommended by his medical provider.


The overall issue of whether the Fourteenth Amendment right of privacy in therapy for medical and psychological disorders prohibits a state from denying a license simply because the applicant is receiving psychiatric treatment was first raised in Petitioner's Hearing Brief before the Board (Hearing Brief, Appendix N, pp. 64a-69a).  This issue was ignored by the Admissions Attorney in her brief, and therefore not further argued in Petitioner's Reply Brief.   The issue of the advisability of treatment (group therapy) not prescribed by the Petitioner's treating psychiatrist was first raised by Dr. Hough in response to a Board member's question during the hearing of this matter.  (See the quotation of this testimony in Petitioner's Exceptions, Appendix R, p. 96a).  The Board subsequently recommended denial of Petitioner's application on the self-contradictory grounds that he still requires therapy at all and that he requires group therapy that he is not receiving because it has not been prescribed by his treating psychiatrist.  (Board's Majority Report, Appendix B).  Petitioner preserved this issue in his Exceptions to the Board's report (Exceptions, Appendix R, pp. 95a-96a) and his Motion for Reconsideration (Motion for Reconsideration, Appendix  S, pp. 100a-101a).
REASONS FOR GRANTING THE WRIT
Introduction


The underlying issue presented by this Petition is really quite simple:  whether, and to what extent, the Fourteenth Amendment, and Federal statutes enforcing it, may regulate state courts in their performance of the character and fitness phase of proceedings for admission to the bar.  The Court has, in the past, recognized that the Fourteenth Amendment requires state courts to afford bar applicants rudimentary procedural due process, and prohibits denial of bar applications solely on the basis of the applicant's political associations or on the basis of suspect classifications such as race, sex, national origin, religion or alienage.  Schware v. Board of Law Examiners of the State of New Mexico, 353 U.S. 232, 239, 77 S.Ct. 752, 1 L.Ed.2d 796 (1957); Application of Griffiths, 413 U.S. 717, 93 S.Ct. 2851, 37 L.Ed.2d 910 (1973); but see In re Lockwood, 154 U.S. 116, 14 S.Ct. 1082, 38 L.Ed. 929 (1894).  It is unclear how far this Court has gone beyond this in applying the Fourteenth Amendment to bar admission proceedings.


The last four questions presented by Petitioner for review are directly, on their faces, questions regarding the applicability of Fourteenth Amendment principles to state courts engaged in bar admission proceedings.  But Petitioner's first two questions, dealing with the application of the ADA to attorney licensure, also present an underlying issue of the application of the Fourteenth Amendment in this setting.  Congress enacted the ADA in part under its power to enforce the Fourteenth Amendment.  U.S. Constitution, Amendment XIV, § 5 (Appendix H, p. 23a).  In enacting the ADA, Congress found, inter alia, that :

(2) historically, society has tended to isolate and segregate individuals with disabilities, and, despite some improvements, such forms of discrimination against individuals with disabilities continue to be a serious and pervasive social problem; ***

(5) individuals with disabilities continually encounter various forms of discrimination, including outright intentional exclusion, the discriminatory effects of  *** overprotective rules and policies, failure to make modifications to existing facilities and practices, exclusionary qualification standards and criteria, segregation, and relegation to lesser *** opportunities; ***

(7) individuals with disabilities are a discrete and insular minority who have been faced with restrictions and limitations, subjected to a history of purposeful unequal treatment, and relegated to a position of political powerlessness in our society, based on characteristics that are beyond the control of such individuals and resulting from stereotypic assumptions not truly indicative of the individual ability of such individuals to participate in, and contribute to, society;

42 U.S.C. § 12101(a) (Appendix I, pp. 24a-25a) (emphasis added).


Congress then went on "to invoke the sweep of congressional authority, including the power to enforce the fourteenth amendment and to regulate commerce, in order to address the major areas of discrimination faced day-to-day by people with disabilities."  42 U.S.C. § 12101(b)(4) (Appendix I, p. 25a).  Thus, in its applications to state and local government activities, such as attorney licensure, which have no apparent relationship to interstate commerce, the ADA is properly viewed as legislation enforcing the Fourteenth Amendment.


Congress specifically addressed the discrimination faced by the disabled at the hands of state and local governments
 in Title II of the ADA, 42 U.S.C. § 12131, et seq..  42 U.S.C. § 12131(1)(A) and (B) bring within the coverage of the statute any "state" or "agency" or "instrumentality" of a "state."  (Appendix I, p. 26a).  42 U.S.C. § 12132 then provides that "no qualified individual with a disability shall, by reason of such disability, be excluded from participation in or be denied the benefits of services, programs, or activities of a public entity, or be subjected to discrimination by any such entity." (Appendix I, p. 27a).   In 42 U.S.C. § 12134, the United States Department of Justice is authorized to promulgate regulations implementing Title II. (Appendix I, p. 27a).  The Justice Department has exercised that authority by implementing regulations that, inter alia, apply the statutory prohibition of discrimination on the basis of disability to state and local government "licensing and certification programs," and further prohibit "eligibility criteria  that screen out or tend to screen out an individual with a disability or any class of individuals with disabilities *** unless such criteria can be shown to be necessary for the provision of the service, program, or activity being offered ."  28 C.F.R. § 35.130(b)(6) and (b)(8). (Appendix J, p. 30a).  The licensing of attorneys to practice law is unquestionably a "licensing program," to which Title II of the ADA would apply under this language. 


Thus, to whatever extent the Fourteenth Amendment applies to state courts' attorney licensure programs, the ADA should also apply the requirements of 28 C.F.R. § 35.130(b)(6) and (b)(8) to those programs.   The degree to which the Fourteenth Amendment is applicable to attorney licensure is the common question underlying all six of the questions Petitioner has raised for review.  It is an important question of constitutional policy for which the Court has provided only very limited answers in the past.   

The Federal Questions Presented in this Petition Were Actually Decided Below


Petitioner anticipates that Respondent will argue that, because the court below did not explicitly address any of the federal questions he has presented for review, it did not decide any of those issues, leaving this Court no issues that are within its jurisdiction to review.  However, this argument will be erroneous for three reasons.


First, as set forth at length in the Petitioner's Statement of the Case, each of the  issues here presented for review were carefully presented to the Kansas Board of Law Examiners at the first possible opportunity and preserved in subsequent pleadings filed with the Board and with the Kansas Supreme Court.  Each issue was specifically presented to the Board. (See, Petitioner's Hearing Brief, Appendix N; Petitioner's Reply Brief, Appendix Q).  Each issue was again argued in Petitioner's Exceptions to the Board's Report. (Exceptions, Appendix R).  Finally, all of Petitioner's federal issues were presented to the Respondent Kansas Supreme Court in Petitioner's Motion for Reconsideration—a motion which raised only the six federal issues for consideration—and the Respondent declared in its order denying reconsideration that it had "considered" Petitioner's motion, though it still refused to discus his Federal issues. (Motion for Reconsideration, Appendix S, pp. 99a-101a; Order denying reconsideration, Appendix D).  The Respondent's refusal to address Petitioner's assertions of Federal rights, specially set up, of record, does not defeat this Court's jurisdiction.  Chicago, Burlington & Quincy Railway Co. v. Illinois, 200 U.S. 561, 580-81, 26 S.Ct. 341, 50 L.Ed. 596 (1905).  Instead, this Court must decide whether each of Petitioner's federal issues was necessarily decided by the Respondent in reaching its decision, that is, if the necessary effect of the judgment is to deny the federal right claimed. Staub v. City of Baxley, 355 U.S. 313, 318-20, 78 S.Ct. 277, 2 L.Ed.2d 302 (1958); Chicago, Burlington & Quincy, 200 U.S. at 581.  Federal law is enforceable in state courts, and "a state court may not deny a federal right, when the parties and the controversy are before it."  Howlett v. Rose, 496 U.S. 356, 379 , 110 S.Ct. 2430, 110 L.Ed.2d 332 (1990).


Second, at least as to Petitioner's issues under the ADA, although the Respondent Kansas Supreme Court did not mention the ADA in its orders in this case, the dissenting member of the Board did discuss both of Petitioner's ADA issues in his Report to the Respondent.  (Board's Minority Report, Appendix C, pp. 9a-10a).  This Court has recognized that "whenever necessary" to determine the Court's jurisdiction, as it is in cases in which a state's highest court merely affirms the decision of a lower tribunal without comment, "it is the practice of this court to look at the record" of the proceedings in the inferior tribunal "in order to deduce therefrom the points decided by the latter."  Neilson v. Lagow, 53 U.S. 98, 106, 110, 13 L.Ed. 909, 12 How. 98 (1851).   Moreover, this Court has also recognized that the discussion of a federal issue, properly raised, in a dissenting opinion, tends to show that the federal issue was actually decided, even though the majority of the court below discussed only state law issues.   Hendersonville Light & Power Co. v. Blue Ridge Interurban Railway Co., 243 U.S. 563, 568, 37 S.Ct. 440, 61 L.Ed. 900 (1917).


Third, as previously noted, in her brief filed with the Board of Law Examiners, the Admissions Attorney admitted that 1) the ADA applies to attorney licensure proceedings where a disability is posited as a grounds for denial of a license (Appendix P, pp. 82a-83a), 2) that Petitioner has a disability and is protected by ADA (Appendix P, p. 83a), and 3) the standards set forth in the Justice Department's Title II implementing regulations also apply and require individualized assessment of risk resulting from Petitioner's disability based upon the best available objective evidence.  (Appendix P, p 83a).  Yet the Board recommended denial of a license to Petitioner on the sole grounds that he had failed to adequately prove his mental and emotional fitness, and specified Petitioner's disability or perceived disability (Asperger's Disorder and Bipolar Disorder) and his continuing need for treatment for that disability as two of the reasons for that recommendation, without bothering to discuss the ADA at all.  Given these circumstances, in which even the Board's own attorney agreed that ADA decision standards should be applied to Petitioner's case, the refusal of the Board's majority to even discuss the ADA plainly indicates that the Board, by its silence, decided that the ADA was not applicable.  The Respondent Kansas Supreme Court, then simply adopted the Board's recommendation as its own decision.


Based on the above discussion, it almost goes without saying that the Respondent's declared state law grounds for its decision—i.e., failure to adequately prove mental and emotional fitness because of the presence of an acknowledged protected disability—and Plaintiff's ADA questions, are inseparably intertwined.  Similarly, Respondent's state law grounds are also intertwined with Petitioner's other federal issues.  For example, if due process prohibits Respondent from relying upon speculation about Petitioner's future in this setting, Respondent's finding that he lacks mental and emotional fitness because he failed to adequately overcome its speculative fears is constitutionally infirm.  Similarly, if equal protection requires consistent treatment of already licensed attorneys and licensure applicants, or if the right to privacy includes a right to receive medical treatment without being penalized for doing so, Respondent's finding that Petitioner lacked the necessary fitness under circumstances in which a similarly situated attorney would have been allowed to continue practicing law (while receiving treatment) is constitutionally infirm.  Likewise, Respondent will not be able to rely upon the content of Petitioner's fantasy life in deciding he lacks mental fitness under state law if the First Amendment prohibits it from penalizing unexpressed thoughts.  Where the non-federal ground on which the reviewed judgment rests, "is so interwoven with the other [federal issue] as to not be an independent matter, or not of sufficient breadth to sustain the judgment … [the Court's] jurisdiction is plain."    Abie State Bank v. Bryan, 282 U.S. 765, 773, 51 S.Ct. 252, 75 L.Ed. 690 (1931).
First Question:  Whether Title II of the Americans with Disabilities Act, 42 U.S.C. § 12101, et seq., 12131, et seq. ("ADA"), and the implementing regulations promulgated thereunder, 28 C.F.R. pt. 35, regulate state courts when acting as attorney licensing agencies?

Given the Admissions Attorney's concession that Petitioner has a protected "disability" (Admissions Attorney's Hearing Brief, Appendix P, p. 83a), a concession which neither the Board nor the Court has challenged in any of their reports or orders in this case
, the refusal of the Board and the Court to address any issues under the ADA must be based on a finding that either 1) the ADA does not apply to individual attorney licensure proceedings at all, or 2) that ADA applies to individual attorney licensure proceedings in a way that permits the licensing courts to make decisions which give greater weight to speculation, fears and stereotypes than to objective medical evidence about the individual applicant's disabilities.  This question addresses the first possibility. The second possibility is discussed in the next question presented for review.


If the Respondent decided that the ADA does not apply to attorney licensure proceedings at all, this holding would be in disagreement with the holdings of the courts of at least three other states and of the United States Court of Appeals for the Second Circuit.  See, Bartlett v. New York State Board of Law Examiners, 226 F.3d 69 (2nd Cir. 2000); In re Petition and Questionnaire for Admission to the Rhode Island Bar, 683 A.2d 1333 (RI 1996); Petition of Rubenstein, 637 A.2d 1131 (Del Supr. 1994); and State ex rel. Oklahoma Bar Association v. Busch, 1996 OK 38, 919 P.2d 1114. As such, this would present a proper question for decision under U.S. Supreme Court Rule 10(b).  

Petitioner anticipates that Respondent will respond to this issue by arguing, exactly as it did fourteen years ago, that, because Respondent did not itself find Petitioner to suffer from an ADA "disability," it could not have based its decision against Petitioner on a finding that he has a "disability" and the ADA is not implicated.  (See, 1993 Brief in Opposition, Appendix T, p. 106a).  However, both in 1993 and in 2007, Respondent did indeed find Petitioner to have a medical condition, and it based its rejection of his application in whole or in part on this finding.  In 1993, Respondent found Petitioner to be suffering from Bipolar Disorder, and based its denial of Petitioner's application in large part on its findings that he had this condition and that he was still receiving treatment for it.  (See, 1993 Brief in Opposition, Appendix T, pp. 104a-105a, ¶¶1, 4 and 5).  Bipolar Disorder is a major "mental or psychological disorder" and, thus, a recognized "impairment" for purposes of the ADA, as even the Admissions Attorney conceded in her brief before the Board.   28 C.F.R. § 35.104, "disability" (Appendix J, pp. 28a-29a);  Appendix A to 28 C.F.R. § 35.104, "disability" (Appendix K, pp. 33a-38a); Doebele v. Sprint/United Management Co., 342 F.3d 1117, 1133-34 (10th Cir. 2003); Duda v. Board of Education of Franklin Park Public School District No. 84, 133 F.3d 1054, 1059 n. 10 (7th Cir. 1997); Taylor v. Phoenixville School District, 174 F.3d 142 (3rd Cir. 1998).  By finding Petitioner to be disqualified from the practice of law because of this impairment, Respondent found that Petitioner was unable to perform a moderately large "class of jobs" because of this impairment
.  Compare, Bartlett v. New York State Board of Law Examiners, 226 F.3d 69, 82-84 (2nd Cir. 2000); compare,  Pandazides v. Virginia Board of Education, 946 F.2d 345, 348-50 (4th Cir. 1991).  Finally, by rejecting Petitioner's application again in 2007, this time entirely because it found him to be suffering from two medical conditions that were also in existence in 1993 and continuously in the interim—i.e., Asperger's Disorder and Bipolar Disorder—and could only prove them to pose "low" risk of relapse rather than "no" risk (Board Majority Report and Minority Dissenting Report, Appendix B, p. 3a, ¶¶6, 9; Appendix C, p. 16a), Respondent declared that Petitioner remains today unable to perform the entire "class of jobs" available to attorneys because of his impairment.  Thus, by Respondent's own current findings, Petitioner's impairment has endured for at least 14 years, and is "permanent or long-term" rather than merely transitory.  Thus, Petitioner's condition, (Asperger's disorder and bipolar disorder), as Respondent perceives it, meets all of the elements of the ADA definition,  pursuant to  42 U.S.C. § 12102(2)(C), of a "disability" affecting the major life activity of "working," in that it 1) is a recognized "impairment under the ADA, 2) it renders Petitioner unable to perform a relatively large "class of jobs," and 3) it is permanent or long-term in nature rather than merely transitory.  See, Doebele, 342 F.3d at 1132-34; Moorer v. Baptist Memorial Healthcare System, 398 F.3d 469, 480-81, 483-84  (6th Cir. 2005); Holihan v. Lucky Stores, Inc., 87 F.3d 362, 366 (9th Cir. 1996); Katz v. City Metal Co., 87 F.3d 26, 33 (1st Cir. 1996).


Thus, although Respondent did not expressly find Petitioner to have a "disability," it regarded him as having an impairment which meets the ADA definition of a "disability."  This is sufficient to bring the case within the definition of a "disability" stated in 42 U.S.C. § 12102(2)(C) (Appendix I, p. 26a) if ADA applies to the character and fitness phase of attorney licensure proceedings at all.  Whether ADA applies to these proceedings at all is the issue presented by this question for review.    
Second Question:  Whether, assuming that the ADA and its implementing regulations regulate state courts acting as licensing agencies, this statute requires state courts to apply the best available objective evidence, rather than subjective fears, stereotypes and speculation, when evaluating the risks arising from an applicant's actual or perceived disabilities?

In its Appendix to the definition of a "qualified individual with a disability" in 28 C.F.R. § 35.104, the Justice Department states that the determination under Title II of the ADA regarding whether a person with a disability is rendered not "qualified" for the government program or service at issue by his or her disability "may not be based on generalizations or stereotypes about the effects of a particular disability."  Instead, that determination "must be based on an individualized assessment" of the risk posed by that disability.  Furthermore, that individualized assessment of the risk must be "based on reasonable judgment that relies on current medical evidence or the best available objective evidence, to determine: the nature, duration and severity of the risk; the probability that the potential injury will actually occur; and whether reasonable modifications of policies, practices or procedures will mitigate the risk." (Appendix K, pp. 39a-40a; see also, Appendix J, p. 30a).  The Justice Department quoted this test from School Board of Nassau County v. Arline, 480 U.S. 273, 287-88, 107 S.Ct. 1123, 94 L.Ed.2d 307 (1987), wherein this Court adopted it under the Rehabilitation Act, and it also agrees with the test applied by the Equal Employment Opportunity Commission under Title I of the ADA (see 29 C.F.R. § 1630.2(r)).  This test  from Arline was recently applied by the Third Circuit in an ADA Title II context, in New Directions Treatment Services v. City of Reading, 490 F.3d 293 (3rd Cir. 2007) (New Directions).  The New Directions court held, inter alia, that a regulated public entity may not deny participation to persons having certain disabilities unless they can prove that they pose "no risk."  Instead, it must apply "medical or other objective evidence" to determine whether an individual poses a "significant risk" and, further, "the purported threat must be substantial, not speculative or remote."  New Directions, 490 F.3d at 305-306. 


Therefore, if Respondent rejected the application of the ADA to this case on the grounds that it is authorized to substitute its own subjective perceptions and speculations regarding Petitioner's "mental and emotional fitness to practice law" for the counsel of the extensive objective medical evidence in this case, this holding would be in direct disagreement with the Justice Department's implementing regulations under Title II of the ADA, and also in implicit disagreement with School Board of Nassau County v. Arline, 480 U.S. 273, 287-88, 107 S.Ct. 1123, 94 L.Ed.2d 307 (1987) (applying the same rule under Rehabilitation Act), as well as  New Directions, Doebele v. Sprint/United Management Co., 342 F.3d 1117, 1134-35 (10th Cir. 2003) (applying the same rule under Title I of the ADA);  Echzabal v. Chevron USA Inc., 336 F.3d 1023, 1028-30, 1033 (9th Cir. 2003); Lowe v. Alabama Power Co., 244 F.3d 1305, 1309 (11th Cir. 2001); Henderson v. Ardco, Inc., 247 F.3d 645, 650-51 (6th Cir. 2001); and McGregor v. National Railroad Passenger Corp., 187 F.3d 1113,1116 (9th Cir. 1999).   This issue thus presents a proper question for review under both U.S. Supreme Court Rules 10(b) and 10(c).

Third Question:  Whether the Equal Protection clause of the Fourteenth Amendment requires state licensing authorities to apply to new applicants disqualification standards comparable to those applied to existing license holders, or permits licensing authorities to permanently disqualify new applicants for reasons that would not disqualify existing license holders from retaining their licenses?

As noted in the report of the dissenting member of the Board of Law Examiners, Petitioner was disqualified from the practice of law on the basis of a long-controlled mental condition, under circumstances which would not disqualify an already-licensed attorney from continuing to practice law (and which also would not disqualify any first-time applicant from being admitted to practice).  (See, Appendix C, pp. 5a-6a, 9a).  The inconsistency in Respondent's treatment of Petitioner is graphically illustrated by two disciplinary opinions published by Respondent, in which attorneys who committed disciplinary offenses under the influence of mental illnesses comparable to those of Petitioner were permitted to continue to practice upon a showing that they were presently receiving successful treatment for their respective conditions (and for a much shorter time than the 21 years of successful treatment shown by Petitioner).  See, In re Herman, 254 Kan. 908, 869 P.2d 721 (1994), discharged from disciplinary probation, 266 Kan. 497 (1999); In re Ketter, 268 Kan. 146, 992 P.2d 205 (1999), discharged from disciplinary probation, 276 Kan. 2 (2003).


Respondent's decision to disqualify Petitioner based on a condition which would not disqualify an existing license holder from retaining his or her license is in disagreement with the holding of the United States Court of Appeals for the Seventh Circuit in Miller v. Carter, 547 F.2d 1314, 1316 (7th Cir. 1977) aff'd per curiam by an equally divided court sub nom. Carter v. Miller, 434 U.S 356 (1978), which held, inter alia, that a licensing regime which absolutely disqualifies applicants for reasons which would not necessarily disqualify an existing license holder create an irrational classification contrary to the Equal Protection clause of the Fourteenth Amendment.  It is also in disagreement with Kansas equal protection precedent, which requires "consistent" and "uniform" application of licensing rules and prohibits "intentional systematic unequal treatment" in licensing activities.  Hallmark Cards, Inc. v. Kansas Department of Commerce and Housing, 32 Kan.App.2d 715, Court's Syl. 7-9, 88 P.3d 250 (2004).  The disagreement of the action below with the holding of the Seventh Circuit in Miller presents a proper question for review under U.S. Supreme Court Rule 10(b).

Fourth Question: Whether the Due Process clause of the Fourteenth Amendment requires state licensing agencies to base their decisions on the evidence before them and not on speculation?


The majority of the Board of Law Examiners based their recommendation against Petitioner in large part on their speculation that Petitioner will, if permitted to practice law, at some time in the future be placed under sufficient stress by the demands of practice as to cause a relapse in his condition.  (Appendix B, p. 3a, ¶9).  Respondent adopted this recommendation without comment.  (Appendix A). 


However, as the dissenting member of the Board pointed out, this fear that Petitioner might be placed under too much stress by law practice was pure speculation, not supported by the psychiatric and psychological evidence presented to the Board.  (Appendix C, pp. 5a-6a, 10a-16a).  The Board, and subsequently the Respondent, essentially placed on Petitioner the burden of proving that no amount of stress will even possibly cause a relapse, ever.  In the absence of such proof of absolute impossibility, the Board would speculate that Petitioner likely will relapse if licensed to practice.


In denying Petitioner on the basis of its unsupported speculations about his condition, Respondent's decision in this case conflicts with the following cases, each of which hold generally that the Due Process clause of the Fourteenth Amendment requires that attorney licensure decisions be based on evidence rather than suspicion or speculation:  Schware v. Board of Bar Examiners, 353 U.S. 232, 238-239, 77 S.Ct. 752, 1 L.Ed.2d 796 (1957); Willner v. Committee on Character and Fitness, 373 U.S. 96, 103-104, 83 S.Ct. 1175, 10 L.Ed.2d 224 (1963); Konigsberg v. State Bar of California, 353 U.S. 252,  260-262, 77 S.Ct. 722, 1 L.Ed.2d 810 (1957); Mattox v. Disciplinary Panel of the U.S. District Court for the District of Colorado, 758 F.2d 1362, 1366-67 (10th Cir. 1985); Lubetzky v. State Bar of California, 54 Cal.3d 308, 312, 285 Cal. Rptr. 268, 815 P.2d 341 (1991); Application of Warren, 149 Conn. 266, 274-75, 178 A.2d 528 (1962); Matter of Rogers, 297 N.C. 48, 58, 253 S.E.2d 912 (1979).  This disagreement of the decision below with numerous other courts
, including this Court, presents a proper question for review under both U.S. Supreme Court Rules 10(b) and 10(c). 

Fifth Question:  Whether the freedom of thought or freedom of the mind guaranteed by the First and Fourteenth Amendments prohibits state licensing agencies from penalizing citizens, through the denial of a license, because they harbor disapproved thoughts in their minds?


The majority of the Board of Law Examiners based their recommendation against Petitioner in part on a finding that, according to the testimony of its independent psychological examiner, he has sexual fantasies. (Appendix B, p. 3a, ¶6).  No evidence was presented that these fantasies had been associated with any unlawful behavior in many years, nor did the Board base its recommendations on any finding of improper behavior in any recent year, as it was stipulated that there was no evidence of any such behavior after 1985. (Appendix C, pp. 13a-14a).  The existence of the disapproved thoughts was, in itself, felt to create an unacceptable risk.  Respondent adopted the Board's recommendation without comment.  (Appendix A). 


In denying Petitioner's application because its psychological expert found that he harbors disapproved thoughts in his mind, Respondent's decision in this case conflicts with Baird v. State Bar of Arizona, 401 U.S. 1, 6, 91 S.Ct. 702, 27 L.Ed.2d 639 (1971) and Stanley v. Georgia, 394 U.S. 557, 565-66 (1969), which held that freedom of the mind is an aspect the liberty protected by the First Amendment.   As such, its decision creates a proper question for review under U.S. Supreme Court Rule 10(c).   

Sixth Question:  Whether the Fourteenth Amendment right of personal privacy in therapy for medical and psychological disorders prohibits a state licensing agency from disqualifying an applicant a) simply because he or she is receiving psychiatric treatment or b) because the licensing agency disagrees with the applicant's properly qualified medical provider regarding the course of treatment provided? 


Finally, the Board of Law Examiners based its recommendation against Petitioner in large part on the findings that 1) Petitioner is receiving, and still needs, individual psychiatric treatment; 2) the Board's independent expert recommended the addition of group therapy; and 3) the Board is not authorized to monitor an applicant's ongoing therapy under Kansas Supreme Court rules.  (Appendix B, p. 3a, ¶10).   It was not questioned that Petitioner had been seeing Dr. Leonel Urdaneta for treatment since 1989 and complying with the treatment provided by him.  (Appendix B; Appendix C, pp. 6a, 9a; Appendix M, pp. 49a-50a, 53a).  Indeed, Respondent's own expert listed Petitioner's "history of positive response to psychiatric care" as a positive, protective factor in Petitioner's case (Appendix O, p. 79a, protective factor no. 4).  There was also no evidence presented that suggested Petitioner was likely, after 18 years with Dr. Urdaneta, now to suddenly quit treatment against medical advice.  Instead, the Board found against Petitioner because 1) he is receiving psychiatric care; 2) it disagreed with one aspect of the apparently successful care prescribed by his psychiatrist, believing that his provider should be using a more intensive treatment program; and 3) it speculated that he might cease to receive care unless monitored.  (Appendix B, p. 3a, ¶¶9-11).  Respondent adopted the Board's recommendation without comment.  (Appendix A).


The third of the Respondent's stated treatment-related grounds for denial—i.e., its  speculation that Petitioner might cease to receive needed treatment unless that treatment is monitored—presents questions for review under both the ADA and the Due Process clause for the reasons set forth in Petitioner's Second and Fourth Questions, above.  Respondent could also effectively eliminate the basis of its speculative fear that Petitioner might cease treatment if left unmonitored by offering Petitioner the reasonable accommodation of modifying its rules and policies so as to permit it to monitor Petitioner's treatment, an approach that appears to be required by 28 C.F.R. §§35.130(b)(7) and (b)(8) (Appendix J., pp. 30a-31a) and the Justice Department's commentary in its Appendix to §35.130.  (Appendix K, pp. 40a-43a).  


However, the first two of these treatment-related grounds for denial of Petitioner's application—namely, Respondent's objection to the fact that Petitioner is receiving psychiatric care at all and its feeling that the treatment prescribed by his psychiatrist, though successful, is not sufficiently intensive—appear to directly contradict the Fourteenth Amendment "right of personal privacy in therapy for physical or psychological disorders" as recognized by Respondent itself in State v. Hughes, 246 Kan. 607, Court's Syl. 2 and at 617-619, 792 P.2d 1023 (1990).  The right recognized by Respondent in Hughes is merely the positive aspect of the liberty interest in refusing treatment recognized by this Court in a line of cases including Vitek v. Jones, 445 U.S. 480, 494, 100 S.Ct. 1254, 63 L.Ed.2d 552 (1980) and Washington v. Harper, 494 U.S. 210, 221-22, 110 S.Ct. 1028, 108 L.Ed.2d 178 (1990) and explained in Cruzan v. Director, Missouri Department of Health, 497 U.S. 261, 278-79, 110 S.Ct. 2841, 111 L.Ed.2d 224 (1990) and Washington v. Glucksberg, 521 U.S. 702, 720-721, 117 S.Ct. 2258, 138 L.Ed.2d 772 (1997).  While the liberty interest in refusing compelled treatment, though clearly recognized, may under some circumstances need to be balanced against state interests in providing the treatment (as Glucksberg and Cruzan teach), no published case has ever seriously questioned a person's right to seek lawful, needed treatment from a properly licensed medical provider without being penalized for seeking or receiving it.  Likewise, no opinion has ever seriously questioned a person's right to comply with his or her medical provider's lawful treatment advice without being penalized for not doing more than that provider prescribes or advises.  This right to voluntarily seek, receive and comply with lawful treatment is precisely the right recognized by Respondent itself in Hughes, and is at least implicit in Vitek, Harper, Cruzan and Glucksberg.  Thus, Respondent's decision against petitioner on these grounds creates a proper question for review under U.S. Supreme Court Rule 10(c).

CONCLUSION


The petition for a writ of certiorari should be granted.

Signed:

____________________________.

Date:_______________________.

.

� Dr. Urdaneta based his conclusion the Petitioner does not have bipolar disorder on his own observations over 18 years and on Petitioner's successful withdrawal from lithium without relapse.  (Appendix C, p. 6a).  One U.S. Court of Appeals has recognized that studies have shown that the great majority of bipolar patients withdrawn from lithium will eventually relapse.  See, Taylor v. Phoenixville School District, 174 F.3d 142, 156 n. 3 (3rd Cir. 1998).  


� Petitioner notes that the Board's formal findings that he suffers from Asperger's Disorder and Bipolar Disorder and still requires treatment for these conditions, joined with its  finding of ultimate fact that he lacks the requisite "mental and emotional fitness" to practice law largely because of these medical findings, constitute direct evidence that the Board, and, ultimately, the Respondent, discriminated against petitioner because of these impairments.  Therefore, the burden shifting analysis for cases involving indirect or circumstantial evidence of discrimination, set forth in McDonnell-Douglas Corp. v. Green, 411 U.S. 792, 802-04, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973) and its progeny, does not apply to this case.  Trans World Airlines, Inc. v. Thurston, 469 U.S. 111, 121, 105 S.Ct. 613, 83 L.Ed.2d 523 (1985).  Respondent may not defend its action by merely now articulating a nondiscriminatory reason it failed to develop or rely upon in its previous orders in this case.  Instead, it must defend the legitimacy of the discriminatory reason it actually relied upon on the formal record of this case.  


� Courts have discussed the evidence of widespread official discrimination against persons with certain disabilities—which specifically included mental disabilities—that Congress considered in enacting Title II  of ADA.  See, e.g., Muller v. Hotsy Corp., 917 F.Supp. 1389, 1402-04 (N.D. Iowa 1996).  


� Petitioner here notes that, before the Board, and again before the Court, he argued that he does not suffer from an actual disability within the meaning of 42 U.S.C. § 12102(2)(A). Rather, he argued that he is incorrectly "regarded as disabled" by the Respondent Kansas Supreme Court, within the meaning of that term in 42 U.S.C. § 12102(2)(C), because the Respondent in 1993 disqualified him from the practice of law, a class of jobs, based in large part on its findings that he suffered from "bipolar disorder" and still required treatment for that disorder.  Respondent continued to regard Petitioner as disabled in its 2007 orders by continuing to rely upon its 1993 findings.  (Appendix A; Appendix B, pp. 2a-3a, ¶¶2-5;  Appendix T, pp. 104a-105a, ¶¶ 1, 4 and 5).   Compare, Doebele v. Sprint/United Management Co., 342 F.3d 1117, 1132-1135 (10th Cir. 2003).


� Petitioner notes that, if Bartlett is wrong and the practice of law—an entire licensed profession—is not a "class of jobs" for purposes of the ADA, then Title II of the ADA does not authorize the Justice Department to regulate state and local government occupational licensing activities and 28 C.F.R. § 35.130(b)(6), which generally prohibits disability discrimination in the administration of licensing or certification programs by state and local governments, is ultra vires and invalid.


� As previously noted, Title II of the ADA, enacted by Congress under its power to enforce the Fourteenth Amendment, also prohibits regulated entities from taking action against individuals with actual or perceived disabilities based upon speculation as to the risks posed by those disabilities.  New Directions, 490 F.3d at 306.
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