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1a)(i) Identify on what basis a contract can be made between Anthony and Vincent Ltd.

For what basis a contract can be made between them is that there is no contract at all.There can be no contract unless an offer was made by one party and accepted by the other. An offer is an expression by one person or a group of persons, made to another, of a willingness to be bound to a contract with that person or persons, on terms which are either certain or capable of being made certain. An offer must be distinguished from an invitation to treat.

An invitation to treat differs from an offer in that it is an indication from one party to another during the preliminary stage of negotiation which invites the other party to make an offer. A person who makes an invitation to treat does not bind him/herself contractually unless he/she then process to accept the offer made by the person who responds to his/her invitation. The different scenarios in an advertisement for information or for reward may constitute a unilateral offer to the reader, Carlill v Carbolic Smoke Ball Company Ltd (1893) 1QB 256, but generally an advertisement constitutes an invitation.

1a)(ii) Identify on what basis a contract can be made between William and Vincent Ltd.

For what basis a contract can be made between them is that there can be no contract unless an offer was made by one party and accepted by the other. An offer is an expression by one person or a group of persons, made to another, of a willingness to be bound to a contract with that other person or persons, on terms which are either certain or capable of being made certain. An offer is not an offer unless it is a genuine and definite promise.
An acceptance of an offer is an indication of the office’s willingness to be bound unconditionally to a contract with the offered, on the terms stated in the offer. Acceptance must be communicated by the offered to the offered, in order that its acceptance may constitute a contract.

1b)(i) Explain the significance of specialist term contained in the contract between Anthony and Vincent Ltd.

The significance of specialist term contained in the contract between them is that when an acceptance is sent by a letter or by telegram, there is inevitably a delay between the sending of the dispatch and the receipt by the intended party. For this case, the posting rule that the acceptance is communicated when the letter or telegram is posted: the contract is formed at the time of posting the letter of acceptance.

1b)(ii) Explain the significance of specialist term contained in the contract between William and Vincent Ltd.

The significance of specialist term contained in the contract between them is that the offer must be accepted within a reasonable time or it will automatically lapse and will then be incapable of being accepted. If a deadline for acceptance is given, then the offer lapses once the deadline is passed. However, the offeror may revoke the offer at any time before acceptance by either words or conduct. As soon as the revocation is communicated, it becomes effective.

1c) Assess the validity of at least two contractual clauses contained in a contract of offer and acceptance.

For the at least two contractual clauses contained in a contract of offer and acceptance are that the offer must be accepted within a reasonable time or it will automatically lapse and will then be incapable of being accepted. If a deadline for acceptance is given, then the offer lapse once the deadline is passed. However, the offeror may revoke the offer at any time before acceptance by either words or conduct. As soon as the revocation is communicated, it becomes effective. Once the offer has been accepted, the offeror cannot revoke the offer, and the offeree cannot withdraw the acceptance. The acceptance must be clear and unqualified and the offeree can only accept on the terms stated in the offer. If an attempt is made to introduce a condition into the acceptance, then in all probability this amounts to a counter offer.

In respect of commercial agreements, there is a presumption that the parties intend to create legal relations when they are acting in the course of business. The person seeking to rely on a contract has the burden of proving that there was an intention to create legal relations.

1d) Advise Anthony and William as to their legal rights, if any, against Vincent Ltd.

To advise Anthony and William is that the first type of illegal contract may be where the contract itself is lawful but the performance would be illegal or where the contract purports to indemnify the party against committing a crime or a tort. An example of this would be a contract to commit a crime such as in the case of Allen v Rescous (1676) 2 Lev 174 for a contract to commit assault. Also included in this group would be contracts to waive rights conferred by statute if in going so it would undermine the purpose of the statute.

Another large area of illegal contracts which falls into the second category are contracts in restaurant of trade. These usually take the form of one or more clauses within a contract restraining trade competition (Nordenfelt v Maxin Nordenfelt Gus and Ammunition Co (1894) AC 535 and Spencer v Marchington (1988) IRLR 392)

2a) Assess the legal position in the validity of the contractual clause in frustration before the first concert can take place.

For the legal position in the validity of the contractual clause in frustration before the first concert can take place is that frustration of a contract occurs when unforeseen events, beyond the parties’ control and not provide for in the contract, cause a contract to become incapable of being performed. Then event which occurs must be extremely serious and go to the roof of the contract. There is physical destruction of the subject matter of the contract. In Taylor v Caldwell (1863) 3 B & S 826, a music hall which was let for the purpose of giving concerts was burnt down before any of the contracts could be held. The contract cannot fulfill that the theater is the contract foundation and now it is seriously damaged by fire.

2b)(i) Explain the significance of exemption clause contained in a contract.

For the significance of exemption clause contained in a contract is that an exemption clause is one that acts to exclude, either in whole or in part, liability for certain breaches of contract or the consequences of certain events.

Under signed documents, if the exemption clause is contained in a properly signed document, then the signatory is bound by that exemption clause. This was shown in the case of L’Estrange v Graucob Ltd (1934) 2 KB 294, where an agreement was signed for a piece of machinery that contained a number of exemption clauses in the small print. 
However, in unsigned documents there may be no written contract in existence but one party will try to limit liability by a notice. Exemption clauses may be contained in a document that is not signed by one or both of the contracting parties as is common with tickets, booking forms and delivery notes amongst others.

In addition, for the clause to be incorporated the reliant party must show that the particular clause was fairly brought to the attention of the other party.

2b)(ii) Assess the validity of exemption clause contained in a contract.

For the validity of exemption clause contained in a contract  is that the defendant in a case under Consumer Protection Act has six possible defences, these are the product complied with mandatory statutory or EC standards, the product was not any time that supplied to the other.

Liability for negligence is that a person in business cannot exclude liability for death or personal injury resulting from negligence and a person in business cannot exclude liability for negligence causes loss other than death or personal injury unless it is reasonable.
The situation at common law is regarding exemption clauses, however this has now been altered by the Control of Exemption Clauses Ordinance 1990. This Ordinance is based on the English Unfair Contract Terms Act 1977 and acts to limit the effect of exemption clauses in relation to civil liability for breach of contract or other breach of duty, negligence and time limits on claims for breach.

Whilst there is no precise definition of what an exemption clause should be, guidance is given as to what the clause should not be.

Section 3(1) provides that the term must be fair and reasonable having regard to the circumstances which were or ought reasonably to have been known to or in the contemplation of the parties when the contract was made. Section 3 also deals with the language of the notice or term being understood by the person against whom the term is intended to act (s3(4)). Section 3(6) places the burden of proof of reasonableness on the person who claims the term to be reasonable.

However, the types of liability to be exempted are controlled by section 7 as follows:

s7(1) A person cannot…exclude or restrict … liability for death or personal injury resulting from negligence.

s7(2) In the case of other loss or damage, a person cannot so exclude or restrict his liability for negligence except in so far as the term or notice satisfies the requirement of reasonableness.

s7(3) Where a contract term or notice purports to exclude or restrict liability for negligence, a person’s agreement or awareness of it is not … to be taken as his voluntary acceptance of any risk.

3)(a) Identify the source and content of the key statutory provisions relating to consumer protection.

The source and content of the key statutory provisions relating to consumer protection is that where any damage is caused wholly or party by a defect in a product, any person below shall be liable for the damages: s2 (1) The manufacturer of the end-product, the manufacturer of a defective component that although he has a defence if he can show that he followed the instructions or specifications of the manufacturer of the end-product, and importer into the EC, an “own-brander” and an supplier who is usually a retailer.

Need for statutory protection that if the person who has suffered injury or loss is the purchasers, he can probably recover damages from the vendor for breach of the statutory implied conditions of quality imposed by the Sale Of Goods Act 1979. If he suffers personal injury or damage to property by a defective, he may be able to recover damages for negligence from the manufacturer under the law of tort.

A product will be found to be unsafe where it is not as safe as it is reasonable to expect. Also, this standard of relative safety requires a court to take into account all circumstances surrounding the product that the way it is advertised, the time at which it was supplied, its anticipated normal use, provision of instructions for use and its likely misuse-in establishing the standard required. And the benefit to society and the cost of making the product safer can also be considered.

3)(b) Assess the effectiveness of provisions found in different Ordinance or Act.

For the effectiveness of provisions found in different Ordinance or Act  is that goods are of ‘merchantable quality’ under s.2(5) if they are fit for purpose or purposes for which goods of that kind are commonly bought as it is reasonable to expect having regard to any description applied to them, the price and all the other relevant circumstances.

Section 16(2) provides that ‘Where the seller sells goods in the course of a business, there is an implied condition that the goods supplied under the contract are of merchantable quality except that there is no such condition: as regards defects specifically drawn to the buyer’s attention before the contract is made; or if the buyer examines the goods before the contract is made, as regards defects which that examination ought to reveal.’

Goods are merchantable quality within the meaning of SOGO if they are as fit for purposes or purposes for which goods of that kind are commonly brought; of such standard of appearance and finish; as free from defects including minor defects; as safe; and as durable, as it is reasonable to expect having regard to any description applied to them, the price (if relevant) and all the other relevant circumstances’ (s.2(5)).

Section 16(3) provides ‘Where the seller sells goods in the course of a business and the buyer, expressly or by implication, makes known to the seller and particular purpose for which the goods are being bought, there is an implied condition that the goods supplied under the contract are reasonably fit for that purpose, whether or not that is a purpose for which such goods are commonly supplied, except where the circumstances show that the buyer does not rely, or that it is unreasonable for him to rely, on the seller’s judgment.’

Further, under s.4 of the Control of Exemption Clauses Ordinance, a consumer sale is a sale by a seller in the course of business of goods of a type ordinarily bought for private consumption and to a person who does not buy or hold himself out as buying in the course of business. Patrick is a consumer under s.4 Control of Exemption Clauses Ordinance, Under s.11 of the Control of Exemption Clause Ordinance, a clause or term which purports to exclude ss. 15-17 SOGO shall be void against any consumer. Hence, the term in the contract purporting to exclude toy retail shop’s liability is void.

3)(c) Apply relevant legislation in consumer protection and present your findings in either Consumer Protection Ordinance or Consumer Protection Act.

To Apply relevant legislation in consumer protection and present your findings in either Consumer Protection Ordinance or Consumer Protection Act is that a product will be found and unsafe where it is not as safe as it is reasonable to expect. This standard of relative safety requires a court to take into account all circumstance surrounding the product that the way it is advertised, the time at which it was supplied, its anticipated normal use, provision of instruction for use and its likely misuse-in establishing the standard required. The benefit to society and the cost of making the product safer can also be considered.

The defendant in a case under Consumer Protection Act has six possible defences, these are the product complied with mandatory statutory or EC standards, the product was not at any time supplied to another, the supply was otherwise than in the course of a business, the defect did not exist in the product when originally, development risk that the state of knowledge at the time of manufacture and supply was such that no manufacturer could have been expected to detect the fault and the defect was wholly attributable to the design of a subsequent product into which the product in question was incorporated.

If the person who has suffered injury or loss is the purchasers, he can probably recover damages from the vendor for breach of the statutory implied conditions of quality imposed by the Sale of Goods Act 1979. If he suffers personal injury or damage to property by a defective, he may be able to recover damages for negligence from the manufacturer under the law of tort.

4)(a) Identify the source and content of the key statutory provision relating to employer protection.

For the source and content of the key statutory provision relating to employer protection is that Summary dismissal is a serious disciplinary action. It only applies to cases where an employee has committed very serious misconduct or fails to improve himself after the employer’s repeated warnings. An employee may be summary dismissed on the following grounds as specified under section 9 of the Employment Ordinance.

If an employee, in relation to his/her employment wilfully disobeys a lawful and reasonable order, misconducts himself/herself, such conduct being inconsistent with the due and faithful discharge of his/her duties, is guilty of fraud or dishonesty and is habitually neglectful in his/her duties.

On any other ground on which the employer would be entitled to terminate the contract without notice under Common Law e.g. persistent lateness, drunkenness, fighting, gambling, immorality. A single incident or the cumulative effect of a series of actions on the part of an employee suffices. For example, in So Ching (t/a South (Sea Co) v Kwan Hang Ching (1987) 2 HKC 297, an employee was summarily dismissed due to persistent lateness.

If employee has been wrongfully dismissed, the employer will be liable to pay statutory damages as well as any other payments arising out of the Employment Ordinance or under the employment contract. However, if the summary dismissal was justified, the employee loses his/her right to long-service payment or severance payment under the Employment Ordinance.

4)(b) Describe the limitation to the availability of employer protection.

For the limitation to the availability of employer protection is that the Employment Ordinance provides that an employer shall not dismiss a female employee who is pregnant, an employee on paid sick leave, an employee who gives evidence or information in any proceedings or inquiry in connection with the enforcement of labour legislation, industrial accidents or breach of work safety regulations, an employee who is a trade union member and has participated in trade union activities and injured employee before having entered into an agreement with employee for employee’s compensation or before the issue of a certificate of assessment.

If a pregnant employee is dismissed by her employer before she has served a notice of pregnancy, she may serve such notice immediately after being informed of her dismissal. Under such circumstances, her employer must withdraw the dismissal or the notice of dismissal.

4)(c) Apply relevant employment protection by applying the case and present your findings.

For the relevant employment protection by applying the case and present my findings is that under Maternity Protection, a female employee employed under a continuous contract is entitled to a continuous period of 10 weeks’ maternity leave. Subject to exceptions, the employee shall commence her maternity leave 4 weeks before the expected date of confinement.

An employee is eligible for maternity leave pay if she has worked under a continuous contract for not less than 40 weeks immediately before the commencement of maternity leave. Paid maternity leave should be a period of 10 weeks. Maternity leave pay shall be equivalent to four-fifths of the employee’s normal wages. It should be paid on the normal pay day of the employee.

At first, an employer who fails to pay maternity leave pay to an eligible pregnant employee is liable to prosecution and, upon conviction, to a fine of HK$50,000.

Then, an employer should not give a pregnant employee work/assignment which requires her to handle heavy materials, work in places where gas injurious to pregnancy is generated or do other work injurious to pregnancy.

Next, after a pregnant employee with a continuous contract has been confirmed pregnant and has served on her employer a notice of pregnancy, her employer (during the period of maternity leave) cannot dismiss her expect in the case of summary dismissal due to the employee’s serious misconduct. Otherwise, the employer is liable to prosecution and, on conviction, a fine of HK$100,000. Besides the employer is also required to pay the following sums of money to the dismissed employee: wages in lieu of notice; a further sum equivalent to one month’s wages; and 10 week’s maternity leave pay if but for the dismissal she would have been entitled to such payment.
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