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Q1a) Identify the legal principles which affect the choice of forming partnership or limited company: PTE Co., Ltd

Under common law legal systems, the basic form of partnership is a general partnership, in which all partners manage the business and are personally liable for its debts. Two other forms which have developed in most countries are the limited partnership (LP), in which certain "limited partners" relinquish their ability to manage the business in exchange for limited liability for the partnership's debts, and the limited liability partnership (LLP), in which all partners have some degree of limited liability.

There are two types of partners. General partners have an obligation of strict liability to third parties injured by the Partnership. General partners may have joint liability or joint and several liability depending upon circumstances. The liability of limited partners is limited to their investment in the partnership.

A silent partner is one who still shares in the profits and losses of the business, but who is uninvolved in its management, and/or whose association with the business is not publicly known.

A limited company in the United Kingdom is a corporation whose liability is limited by law. There are three main types of limited companies which are set up by the Memorandum of Association & Articles of Association:

Private company limited by shares (Ltd.) 

This is the most common form of business company.

Private company limited by guarantee 

This type of Company does not have share capital but is guaranteed by its "members", who agree to pay a fixed amount in the event of the company's liquidation. Frequently charities incorporate using this form of limited liability. Another interesting example is the Financial Services Authority. 

Public limited company (PLC). 

Public limited companies can be publicly traded on a stock exchange 

A shareholder in a limited company, in the event of its becoming insolvent (equivalent to bankruptcy in the US) would be liable to contribute the amount remaining unpaid on the shares (usually zero, as most shares are issued fully paid). 'Paid' here relates to the amount paid to the company for the shares on first issue, and not to be confused with amounts paid by one shareholder to another to transfer ownership of shares between them. A shareholder is thus afforded limited liability.

A limited company can be registered in England and Wales, Scotland, Northern Ireland or Australia. The registration of companies in Great Britain is done through Companies House. The registration of companies in Northern Ireland is done through the Department of Enterprise, Trade and Investment.

Equivalent constructs to limited companies can be found in most countries, although the detailed rules governing them vary widely. It is also common for a distinction to be made between the publicly tradable companies of PLC type, and the "private" types of company.
1b) Explain the differences in the regulatory approach adopted for partnerships and registered companies with regard to their management.


For the differences in the regulatory approach adopted for partnerships and registered companies with regard to their management is that In the conduct among partners, each partner owes the other partners an obligation to act with the almost good faith and loyalty. Partners are not considered to be merely individuals transacting with one another at arm's length, but rather to be fiduciaries of one another. Therefore, the duty among partners involves a very high standard of conduct. A partner may not take advantage of a partnership opportunity, compete with the partnership, or engage in conduct that is detrimental to the best interest of the partnership. In conducting business with individuals who are not partners, every partner is an agent of the partnership. Therefore, the acts and words of a partner may be imputed to the partnership.

A director or board of directors make the management decisions. The business or activities of a limited company is/are restricted and regulated by its memorandum and articles of association, the Companies Ordinance, the Common Law, the Business Registration Ordinance, the Stamp Duty Ordinance, etc.

Management of limited companies that the power of general management of a company are normally vested in the directors by the articles of association. Consequently, the management of the company can be conferred on the directors who can be chosen for their expertise in particular fields.

Members of a limited company have no automatic right to be involved in the management of the company unless they are elected directors, although they do have the right to vote on certain resolutions, including the appointment of the board. In practice, the owners of a small private company will often be the managers of the business as well.

1C) Describle the procedure for partner: Robert in dissolution of partnership if they form Limited Company, describe the procedures for Minority Shareholer’s petition for the winding up of the company.

Partnerships dissolve as part of the natural progression of a business. They can occur as a result of retirement, disputes, and other circumstances, and oftentimes the business continues in one form or another. Sometimes a growing business that began as a general partnership will dissolve in favor of incorporation or limited partnership so that the partners can take advantage of the protection from liability that those structures provide.

 
In a general partnership, every partner is personally liable for debts incurred by the others on behalf of the partnership, so it's important to wind up a partnership according to Hoyle. "The dissolution is the process by which the world is put on notice that one or several partners are not responsible for the debts and liabilities of the others anymore," says Jeffrey A. Unger, a Beverly Hills business and real estate lawyer. As soon as the partnership is dissolved, file the statement of dissolution, Unger says. The California Corporations Code provides that 90 days after the statement is filed, third parties are considered to have knowledge that no partner has authority to enter into binding transactions on behalf of the partnership other than to wrap up the business.
He should also send out actual notice to the people he do business with -- his customers, his suppliers, his clients -- in the form of a nice letter or card announcing the dissolution," Unger recommends. Typically, the partner who initiates the dissolution is the one responsible for sending the notice, or -- if the company is going to continue in another form -- the new entity would announce the dissolution and the new company name, if applicable.
  
He should examine contracts, leases, and loan agreements to see if the dissolution will affect them. Sometimes these become null and void if the partnership dissolves. Or they may state that none of the partners can drop out of the deal during the contract period. If he neglect post-dissolution procedures, such as negotiating new terms with a bank or landlord, a former partner with deep pockets could get a major shock in the form of a lawsuit if the remaining partners default, Unger says.

  
There are no special tax consequences when a general partnership dissolves unless the partnership owns property that has appreciated. Still, you should consider consulting a lawyer if your business has been significant or has potential liability issues: "It's possible to incorporate and dissolve a partnership without involving an attorney, but if the company is going to continue and grow in the future, this might be a good opportunity to establish a relationship with an attorney who specializes in small business," says Peter Cowen, an investment banker and strategic planner based in Westwood, Calif. "A business attorney is more than just someone who fills out paperwork for a growing company. A good small-business attorney will facilitate connections for your company, provide resources, and help you sort out your strategy."
Section 177(1)(f) gives members the right to apply for a winding up of the company even if the company is solvent and able to pay its debts. The court may order the winding up of a company if it is of the opinion that this would be just and equitable. However, winding up a solvent company is a drastic step, the court will not make such an order if it is of the opinion that there are some other remedies available; or where the applicant is acting unreasonably in seeking a winding up instead of pursuing other remedies e.g., remedies under section 168A or Common Law remedies.

The courts have made a winding up order on the just and equitable ground in profits are taken out by way of directors’ remuneration and no dividends are paid Re a Company (No. 0047 of 1986) (1986) BCLC 376; rights issue to dilute shareholding in circumstances in which it is known that a particular shareholder is unable to take up new shares; where there is fraud, misconduct or oppression in the conduct and management of the company’s affairs.

Before granting a winding-up order, the petitioner must have exhausted all internal process since winding-up is a remedy of last resort e.g., if the articles of association provide a fair buy out procedure, the procedure must first be followed; must have gone through a fair procedure even though the petitioner suspects that he will not be treated fairly e.g., where he suspects that the directors will refuse share transfer; must have acted reasonably not to seek alternative remedies since the court is not willing to wind up a solvent company; should seek the help of the general meeting to solve any deadlock in the management since the deadlock is only an example of a mutual loss of confidence which can be solved by the residuary power of the general meeting to break a deadlock in the board Re Commonweath Printing Press Limited (1974) CWU No. 15 of 1974; and must come with clean hands Ng Yat Chi v Max Shares Ltd & Another (2001) HKLRD 561.

1d) What remedies are available to minority shareholder Robert if Robert, Mike and George forms a private limited company PTE Co., Ltd. Assume their shareholding: Robert 15%, Mike 30%, George 45% and minority shareholders 10%. Assume the Board of Directors in PTE LTD Does not declare dividend to shareholders.

Remedies are available to minority shareholder Robert if Robert, Mike and George forms a private limited company PTE Co., Ltd is that remedies anable the members under the Companies Ordinance, section 168A provides that a petition may brought by any member where the affairs of the corporation are being conducted in a manner that is unfairly prejudicial to one or more of the members including the petitioning member. The term ‘unfairly prejudicial’ is not defined in the Companies Ordinance. However, courts held that little or no participation in profit e.g., payment of inadequate dividends Re Sam Weller & Sons Ltd (1989) 5BCC 810 and expropriation of corporate properties e.g., excessive directors; remuneration that in Wong Man Yin v Ricacorp Properties Ltd & Others (2003) 3 HKLRD 75, it held that a share repurchase order was granted on the basis that excessive directors’ remuneration and paying no dividend and failure to observe company and statutory regulations, these are unfairly prejudicial conduct.

Under section 168A, the court has the power to regulate the conduct of the corporation in future; require the corporation to refrain from doing or continuing an act complained of by the petitioner; or to do an act which the petitioner has complained the company has omitted to do; authorize civil proceedings to be brought in the name and on behalf of the corporation by such person and such terms as the court may direct; grant a court order to authorize the purchase of shares of any members by the other members or by the corporation itself Chuan Wen Sze v usine Co Ltd & Another (1990), CWU Nos 104 and 5, 1990; alter the memorandum of association and/or articles of association of the corporation; and award damages and interest.
Section 177(1)(f) instead of seeking a remedy under section 168A, members who complained of a breach of duty by directors may choose the remedy available to them under section 117(1)(f). Section 177(1)(f) may enable them to get their capital out of the company to invest elsewhere or start their own business.

Section 177(1)(f) gives members the right to apply for a winding up of the company even if the company is solvent and able to pay its debts. The court may order the winding up of a company if it is of the opinion that this would be just and equitable. However, winding up a solvent company is a drastic step, the court will not make such an order if it is of the opinion that there are some other remedies available; or where the applicant is acting unreasonably in seeking a winding up instead of pursuing other remedies e.g., remedies under section 168A or Common Law remedies.

The courts have made a winding up order on the just and equitable ground in profits are taken out by way of directors’ remuneration and no dividends are paid Re a Company (No. 0047 of 1986) (1986) BCLC 376.

Q2a) Advise Ricky what action she may take in relation to the above two matters.


To Advise Ricky what action she may take in relation to the above two matters is that for the action she may take in relation to the first matter is that for txhe Companies Ordinance contains a member may petition for a court order section 168A on ground of unfairly prejudicial conduct to protect the interest of the minority. Where a wrong has been done to a specified corporation and the specified corporation does not take action to remedy the wrong, apply to the court pursuant to section 168A of the Companies Ordinance on the ground that the affairs of the specified corporation are being conducted in a manner unfairly prejudicial to the interests of the members. The term ‘unfairly prejudicial’ is not defined in the Companies Ordinance. However, courts have held that the diverting of business and corporate opportunities away from the company Re London School of Economic Limited (1986) Ch211, Cooks v Deeks (1961) 1 AC 554, Industrial Development Consultants Ltd v Cooley (1972) 1 WLR 443.


Any single member of a specified corporation can apply to the court for an order under section 168A on the ground that the affairs of the affairs of the corporation are being conducted in a manner unfairly prejudicial to the interests of the members. Applicants under section 168A must be members of the particular corporation and the conduct of which they complain of must affect them in their capacity as members.

Section 177(1)(f) is the appropriate remedy where the minority wishes to get their capital out of the company to invest elsewhere or to start a new business of their own. Under section 177(1)(f), any member may petition to the court to wind-up the company on just and equitable ground even if the company is solvent and able to pay it debts.

There is no statutory definition for the term ‘just and equitable ground’ and where there is a breakdown in the mutual trust and confidence of the members that have been held to be just and equitable grounds to wind-up a company.

2b) Explain the difference in the regulatory approach for Albert and Stephen as partnership and Limited Company in Fancy Ltd and Hope Ltd in regard to their management.


For the difference in the regulatory approach for Albert and Stephen as partnership and Limited Company in Fancy Ltd and Hope Ltd in regard to their management is that Section 12 of the Partnership Ordinance provides that a partnership is liable for a partner’s torts e.g., negligence, trespass under the tort was committed in the ordinary course of the partnership’s business, or the tort partners authorized the tort. Partners are jointly and severally liable for the wrongful acts or omission of any partner. Moreover, section 5 of the Civil Liability (Contribution) Ordinance provides that in an action for damages, if judgement is obtained but the damages is still not fully paid and some other persons are jointly liable for the damages, the injured party may bring an action against other partners in case the partner who committed the tort fails to pay the damages in full.

Every director has a fiduciary duty to act in good faith for the benefit of the company as a whole. Fiduciary duties of a company director require that the act in good faith for the benefit of the company, properly exercising their power as directors, and avoiding conflicts of interest.


Directors of a company in exercising their powers must act bona fide in what they consider to be the best interests of the company and not for any collateral purpose. In Re Smith Fawcett Ltd (1942), the court held that the Appellant failed to show that the refusal was not due to a bona fide consideration. The courts will only allow the decision of the directors to be challenged on strong evidence of bad faith or fraud. In discharging the duty, directors will need to consider the various conflicting interests within the company.


In Bray v Ford (1896), Lord Herschell stated clearly that it is an inflexible rule of a court of equity that a person in a fiduciary position, director is not entitled to make a profit unless otherwise provided; he is not allowed to put himself in a position where his interest and duty conflict. In Aberdeen Railway v Blakikie Bros. (1854), the plaintiff company contracted with a partnership, but one of the partners was also a director of the company.
Directors owe their fiduciary duties to the company itself. The fiduciary duties comprise different aspects, including directors must exercise their fiduciary power bona fide in what they consider is in the interests of the company Re Smith & Fawcett Ltd (1942); and directors must exercise their power only for a proper purpose Piercy v S Mills & Co Ltd (1920).

Philip and Paul are the directors, so it needs to act honestly and work well in the best interest of the company due to their duties are to govern the exercise of every power which the directors posses by virtue of the memorandum and articles of association.
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