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           APPEALS AGAINST DISCIPLINARY DISMISSAL 








Membership of appeal panels normally includes the Chief Executive, an Executive Director and a Non Executive Director.  A Staff Side Representative will be invited to join the panel in line with the Trust’s policy on staff involvement.  Any potential panel member who perceives a conflict of interest in hearing a case should debar him/herself.  A family connection with either party to the appeal would constitute a conflict of interest.�


The allocation of the role of chairperson is decided upon by the panel itself.�


The process to be followed is outlined in annex 1.�


The role of the panel extends beyond considering whether the dismissing officer has acted within the strict legal definitions of a fair dismissal.  Instead, the panel will ask themselves what is a reasonable decision and, if appropriate, sanction, in all the circumstances of the case.�


If the panel considers that the dismissing officer has failed to follow proper procedures, it will attempt to remedy that failure at the appeal stage.  If that is not possible, the panel must uphold the appeal against dismissal.  The panel will judge, on the merits of the case, whether to substitute an alternative sanction for the dismissal. �


The panel may consider evidence not presented at the dismissal hearing where it considers it equitable to do so.  Where both parties to the appeal agree that new evidence should be heard, this will normally be accepted.  Where there is no agreement, the panel will consider representations from both parties before deciding whether to admit the new evidence.�


The panel will have to reach a reasonable belief that misconduct has taken place in order to apply any sanction.�


Where a dismissal is replaced by a lesser sanction, that sanction shall be considered to have run from the date of the original decision to dismiss.  Any back pay owing will be calculated on that basis.�


In order to assist the panel to deal with matters effectively, those charged with preparing cases will be asked to produce, where possible, written statements that explain the major issues of contention and confirm matters that are agreed between the parties.  Management statements should always include basic biographical details such as length of service, post held etc..  Statements will be exchanged as soon as possible and, except in exceptional circumstances, no later than three working days before the hearing date.�


This guidance note will be reviewed at the same time as the Trust’s disciplinary procedure.


�
											Annex 1                          DISCIPLINARY APPEALS PROCEDURE





The panel will not discuss the case with either party prior to the hearing.  To ensure that this prohibition is seen to be observed, neither party shall enter the room in which the appeal is to be held until invited to do so.  Both parties will be so invited at the same time.





At the hearing of an appeal before the appeal panel the following procedure shall be observed.





1	 Management's representative shall state their case in the presence of the appellant and the appellant's representative and may call witnesses.





2       The appellant or the appellant's representative shall have the opportunity to ask questions of management's representative and witnesses.





3       The members of the appeal panel shall have the opportunity to ask questions of the management representative and witnesses.





4       The management representative shall have the opportunity to re-examine his or her witnesses on any matter referred to in their examination by members of the appeal panel, the appellant or the appellant's representative.





5      The appellant or the appellant's representative shall put his or her case in the presence of the management representative and may call witnesses.





6       The management representative shall have the opportunity to ask questions of the appellant and the appellant's representative and witnesses.





7       The members of the appeal panel shall have the opportunity to ask questions of the appellant, and the appellant's representative and witnesses.





8       The appellant or the appellant's representative shall have the opportunity to re-examine his or her witnesses on any matter referred to in their examination by members of the appeal panel or the management representative.





9      The management representative and the appellant or the appellant's representative shall have the opportunity to sum up their cases if they so wish.  The appellant or the appellant's representative shall have the right to speak last.  In their summing-up neither party may introduce any new matter.





10	 Nothing in the foregoing procedure shall prevent the members of the panel from inviting either party or a representative to elucidate or amplify any statement they may have made.  Members of the panel may also ask such questions as may be necessary to ascertain whether or not it is proposed to call any evidence in respect of any part of a statement, or, alternatively, whether a party or representative is, in fact, claiming that the matters are within their own knowledge.   In the latter case, the party or representative will be subject to examination as witnesses under clauses above.





11     The panel may at its discretion adjourn the appeal in order that further evidence may be produced by either party to the dispute or for any other reason.





12	 The management representative, the appellant, the appellant's representative and witnesses shall withdraw.





13	   The panel with any officer appointed as secretary to the panel shall deliberate in private only recalling both parties to clear points of uncertainty on evidence already given.   If recall is necessary both parties shall return notwithstanding only one is concerned with the point giving rise to doubt.
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