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 CAPABILITY POLICY AND PROCEDURE
INTRODUCTION AND PURPOSE

1. 
This document sets out the Trusts Policy and Procedure where an employee's performance falls short of required standards and is due to a lack of capability.  Separate procedures apply where poor performance is conduct or ill health related or where the professional competence or conduct of a doctor is under review.  

2. 
The purpose of the policy is to ensure that employees, managers, trade unions and staff organisations are aware of their rights and obligations in matters relating to incapability and that action is taken in a correct and fair manner throughout the Trust and in accordance with employment law.







POLICY STATEMENT
3. 
It is the policy of the Mid Cheshire Hospitals Trust to ensure that in matters of incapability all employees are subject to fair and consistent treatment.  The prime aim will be to help the employee to reach the standards of performance that the organisation requires.  The following principles will be adhered to at all stages of the procedure. 

STRATEGY FOR IMPLEMENTATION

STANDARDS

4. 
Managers will set and monitor appropriate performance standards and/or objectives for staff.  This may be through individual performance review.  National and/or local occupational standards may also be used in this process.  Employees will be encouraged to contribute to the objective setting process.  Clarity of standards and objectives will be established.  Where jobs change significantly, managers will consider the training needs which arise and, with the post holder(s), devise and implement a training plan to meet those needs.

MONITORING, COACHING AND COUNSELLING

5.
All employees will have the benefit of discussion with their manager about their job role, performance, career aspirations, training and development and their ideas for service developments in accordance with the Trust’s policy on Personal Performance Planning.  Managers will regularly monitor the level of performance reached by employees.  This monitoring will involve discussion with the employee.  The manager will give support and coaching as appropriate.   

6.
Where a shortfall in performance is observed the manager will counsel the employee.  This initial counselling does not constitute formal action under the capability procedure although managers are encouraged to counsel staff, when necessary, in order to avoid recourse to the formal action.  The employee should, however, be fully aware that a counselling is taking place and clear about the nature of the perceived shortfall in their performance.  Particular attention should be paid to the clarity and comprehensiveness of the standards/objectives required.  The manager will make a diary or similar note of the counselling.  The employee is entitled to see this note and have a copy if they wish.

FORMAL ACTION

7. 
Where, after reasonable opportunity for improvement, performance remains below the required standards, the manager will consider formal action.   The employee should be informed of the managers continued concern.  The manager will then write to the employee giving reasonable notice of a formal capability hearing. The employee will  be given the right to prepare and state their views and explain any mitigating circumstances.  At such a hearing, the employee has the right to be accompanied by a representative of their recognised staff organisation, or by a fellow employee of their choice, and managers should draw this matter to the employee's attention.  However, it is the employee's duty to arrange their own representation.  

8.
Before formal action is taken, the manager will ensure that reasonable steps have been taken to support the employee through, for example, the provision of appropriate training, equipment, etc.  

RECORD OF FORMAL ACTION

9.
Any action taken must be confirmed to the employee in writing within seven days, setting out the nature of the unsatisfactory performance, any steps necessary to remedy the situation, and the timescale for review.  If appropriate, the letter will state that a first or second notification of unsatisfactory performance has been issued and describe the likely consequences of a failure to improve performance by the review date.  The written record will be remain on the employees file for 12 months after which it will be removed provided that the employee reaches the level of performance required by the review date.  Any reoccurrence of poor performance during the 12 months, which becomes apparent following monitoring, coaching and counselling (see section 5), may result in further formal action commencing at the stage previously reached.  If poor performance reoccurs beyond the 12 month period, the full procedure will normally be reapplied.  

 




PROCEDURE

10. 
The procedure consists of three stages: notification, final notification and dismissal.  

STAGE 1 - FIRST NOTIFICATION

11.
It should not be assumed that a first hearing called under this procedure will automatically result in the issue of a notification of unsatisfactory performance.  Such hearings are designed to identify problems and agree plans for their solution.  A first notification of unsatisfactory performance is, however, a possible outcome and may follow a hearing at which:


a.
 the nature of the shortfall is explained;


b.
 the reasons for the shortfall are explored;

          c.
 remedial action to be taken by the employee is identified;

        d. further support and training from the manager is considered  and provided where appropriate.

12.
At the hearing, a review date will be set to assess whether or not the required improvement in performance has taken place.   This review will normally take place within 1 to 3 months depending on the circumstances of the case and availability of training.   

  STAGE 2 - FINAL NOTIFICATION

13.
If the employee does not reach the level of performance required by the review date, a final notification of unsatisfactory performance will follow a hearing at which:


a.
the nature of the shortfall is explained;


b.
the reasons for the shortfall are explored;

           
c.
remedial action to be taken by the employee is identified;


d. 
further support and training from the manager is considered and provided where appropriate;


e. 
the possibility of the employee performing satisfactorily in another job is discussed.  

14. 
At the hearing, a review date will be set to assess whether or not the required improvement in performance has taken place.  The employee will be informed that failure to reach the standard required will lead to dismissal.  The review will normally take place within 1 to 3 months depending on the circumstances of the case and the availability of training.

  STAGE 3 - DISMISSAL, TRANSFER AND DEMOTION

 15.
If the employee does not make satisfactory progress by the review date, s/he will be dismissed following a final review hearing.

 16
If at the time of dismissal there is an opportunity available which would allow a transfer to another job under the terms of paragraph 19 of this procedure that option should be offered to the employee subject to the agreement of the executive director responsible for the new post.  If the alternative job is accepted by the employee it will be with continuity of service.  If no suitable alternative job is available the employment will terminate on expiry of the notice given.  The Trust is not obliged to create an alternative job.  An employee dismissed or transferred under Stage 3 of the procedure may appeal against the action taken.

GENERAL PROCEDURAL GUIDANCE

17. 
At any stage, those considering capability issues will be free to call upon advisors with appropriate qualifications or knowledge.  Personnel advice must be sought before any meeting which may result in formal action.  A personnel officer will always be present at stage 3 hearings.

18. 
The review timescales given in the procedure are for guidance.  A longer period between reviews may be applied where that is felt to be appropriate.  Management will ensure that monitoring and discussion takes place between reviews.   Review hearings will always take place either to confirm an employee’s improvement or to consider continuing concerns.    

19. 
At any time, the manager and employee may agree to changes on a permanent or trial basis.  Such changes might include alterations to hours, duties or job.  The details of any such package would be tailored to meet the circumstances and advice from the personnel department may be sought for this purpose.  There is no obligation on the Trust to create or agree to such arrangements although all concerned in the application of this policy are encouraged to consider such options where appropriate.

20. 
Where an employee permanently changes their job or where they subsequently undertake duties which are demonstrably different and further shortfall in performance is perceived,  the procedure in full will be reapplied.  This may not apply in cases where an individual has been transferred or demoted in accordance with paragraph 16 of this procedure.  In such cases, a package will be designed to meet the circumstances of the case.  This package will consider any training needs in the new job or other type of support that may be required.  It will also make clear whether the employee will carry a final notification of poor performance in the new role.  

RESPONSIBILITIES

FORMAL ACTION

21. 
Stage 1 or stage 2 notifications of unsatisfactory performance will usually be issued by an individuals Departmental Manager or Clinical Director.  The responsibility for dismissal rests with individual executive directors of the Trust.  Designated Deputies may act on behalf of managers for all matters except dismissal.  Clinical Directors will have full managerial involvement in incapability matters within their Directorates.

APPEALS MACHINERY

22. 
Employees aggrieved by the issue of a stage 1 or stage 2 notification of unsatisfactory performance may raise the matter through the Trusts grievance procedure within 14 days of receipt of the notification letter.  (see annex)

23. 
Appeals against dismissal must be lodged in writing not later than 14 days from the receipt of the dismissal letter.  Appeals should be addressed to the Personnel Manager.  Appeals will be heard by three members of the Trust Board.  If, at any stage, there is a need to seek specialist advice, the panel will be free to call upon appropriate advisors, who will be in addition to those otherwise hearing the appeal.

REVIEW OF POLICY AND PROCEDURE DOCUMENT

This policy statement and procedure may be reviewed at any time by request of the staff side or the management side of the Joint Consultation and Negotiation Committee.  In any case, a formal review will take place by 31.3.2005.  The Personnel Manager will ensure that the arrangements for such a review are made.  Any recommendations for change will be made to the Trust Management Executive and Trust Board following consultation with a view to reaching agreement within the Joint Consultation and Negotiation Committee.

    








Annex  

MID CHESHIRE HOSPITALS

CAPABILITY POLICY AND PROCEDURE

The capability procedure states that ‘employees aggrieved by the issue of a first or final notification of unsatisfactory performance may raise the matter through the Trusts grievance procedure within 14 days of receipt of the notification letter.'

Noted below, for ease of reference, are the relevant sections of the Trusts grievance procedure, appropriately amended: 

1
 The employee should write to the manager of the person who has taken action under the capability procedure.   

2  The manager considering the case will meet with both parties at a formal hearing and inform the employee of the outcome within 14 days of receiving the grievance.  At such hearings, the employee may be accompanied by a representative of their recognised staff organisation, or by a fellow employee of their choice.  Clinical Directors will have full managerial involvement in grievance matters within their Directorates.

3   If an employee remains aggrieved after this hearing, an appeal may be made.  Appeals must be lodged in writing not later than seven days from the receipt of the letter confirming the outcome of the grievance hearing.  Appeals should be addressed to the Chief Executive.  Appeals will be heard by an executive member of the Trust Board within 21 days.   

4 
 If, there is a need to seek specialist advice in assessing a case the person considering that case will be free to do so.

5   Where the seniority of an employee means that a Board Member would hear a grievance at an earlier stage, that stage will constitute the formal appeal.
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