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At least four times each year, a newsletter is produced highlighting any major developments in employment law.  This covers new and forthcoming legislation and important case law.  Only an outline is given in the newsletter.  Further details are available from the Personnel Manager / Department.

DISABILITY DISCRIMINATION

Jewell v Stoke Maderville NHS Trust


A disabled employee must be slotted into a suitable vacancy if one is available.  It is simply not enough to provide vacancy circulars and expect the employee to fend  for him or herself in competitive interviews.  Miss Jewell was a HCA working on Coronary Care Unit and was on medication to control epilepsy. After suffering an epileptic seizure, she was placed on sick leave until alternative employment could be found.  Despite attending 11 interviews she was unsuccessful in obtaining a job and she was dismissed.  The employment tribunal described the Trust’s redeployment arrangements as ‘Woeful’ .  According to the tribunal the real problem was that management had the final say in any appointment decision and the personnel department simply did not have the authority to select an  appropriate post and transfer Miss Jewell to it.  The Tribunal agreed that the Trust was justified in not allowing Miss Jewell to return to the Coronary care Unit.  But in failing to transfer her to a suitable Administrative or Clerical vacancy the Trust had failed in its duty to make adjustment under Section 6 Disability Discrimination Act.  The tribunal also held that Miss Jewell was unfairly dismissed again largely because of the Trust’s approach to redeployment.

UNFAIR TREATMENT IS NOT NECESSARILY DISCRIMINATORY.

Effa v Alexandra Healthcare NHS Trust.


Effa a Nigerian in his late 50’s was appointed as a locum Senior House Officer and was summarily dismissed after complaints were made about his competence.  The procedures for terminating a locum’s appointment were not complied with and Effa brought a successful race discrimination claim.


The employment tribunal found Effa was perceived as “an old bumbler” and the trusts perception of him was based on prejudice against locums of his age and the fact that most locums were from ethnic minorities.  A “causative racial element” was inferred by the tribunal which held that a white locum of comparable age would not have been dismissed.


The trust successfully appealed to the EAT which held that there was no factual basis for the tribunals assumption that a hypothetical white comparator would have been treated differently.

PART TIME WORK REGULATIONS


The measures, which came into force on Saturday 1st July, are designed to protect Britain’s 6 million part time workers.  They apply to people such as home workers, agency workers and contract workers and cover pay, pensions, training and holidays.


The aim of the regulations is to establish a minimum standard of fairness for part timers so they will no longer be treated less favourably then their full time colleagues.


The regulations stipulate that part timers, receive the same hourly rate as comparable full timers; they receive the same hourly overtime rate as comparable full timers, once they have worked more than the normal full time hours; they are not excluded from training because they work part time; and that they have the same annual leave entitlement and maternity / parental leave on a pro-rota basis as full time colleagues.


Initial analysis of the regulations means there will be no requirement to change any policies by the Trust.

CONFIDENTIALITY


Employees will not see a reference about them unless the referee or the recipient, discloses it to them.  Even when the Data Protection Act 1998 grants access to manual files from 24 October 2001, if a referee gives a reference in confidence for employment, self employment or educational purposes, the subject will not have access to it.


Anyone receiving confidential information that cannot be disclosed without revealing the provider - as would be the case with a reference - will be able to disclose it only if permission is given by the referee.  If permission is refused, the recipient has to decide whether the benefit of disclosure outweighs the duty of confidentiality.  The danger here lies with oral references.  Not only is the referee less likely to make the reference confidential; there is also no control over any written notes that the recipient may make.  


The Trust policy, however, is to make the fall content of staff files available to the employee concerned, including references.  Our letters to candidates referees make it clear that a successful applicant may see a reference through this route.

ACAS CONDUCT CODE DATE IS ANNOUNCED.


The long awaited code of practice from ACAS is due to come into force in early September, the DTI announced.


The new code will update the existing one on disciplinary practice and procedures in employment and will provide extra guidance  on good practice in how to deal with grievances raised by employees.


The Trust will review its Disciplinary policy and procedure when the code is published.

SEXUAL HARASSMENT OF PATIENTS

Baker v Kingston Hospitals NHS Trust


A female patient on a ward recovering from an appendicitis operation complained that a male nurse had twice asked to examine her breasts.  Mr Baker, a deputy charge nurse, was the only male  nurse on duty at that time and, after an initial denial, he admitted the allegation.  His explanation was that he wanted to gain experience for a possible new post.  He did, however, also admit that, after the patient refused his request, he asked her to keep it ‘hush hush’.  Mr Baker said that this was a reference only to his job application.  There was no dispute at all that he was neither competent nor trained to carry out breast examination and that it was not a part of his duties.  The Trust was satisfied that Mr Baker’s conduct was highly unprofessional and not intended as he maintained, to assist with his job application.  Mr Baker was dismissed for gross misconduct and he complained  to an employment tribunal.


The tribunal was satisfied that it was reasonable for the Trust to regard the offence as gross misconduct. 

VIOLENCE

£60,000 settlement for assault by Mental Patient.  


Although the case of MacPherson V City & Hackney Community Services NHS Healthcare Trust is based on personal injury claim, it has significant employment law implications particularly  in the context of the zero tolerance policy introduced by the Government last year in respect of violence against NHS Staff.


The injured claimant was a 61 year old Care Assistant at a Medium Secure Unit.  Whilst supervising patients at dinner, one patient became verbally aggressive, throwing plates on to the floor and threatened the Care Assistant with a knife.  She developed post-traumatic stress disorder following the incident and remained off work for seven months.  She returned to work (although still on medication) and a year later was confronted by her assailant who had been transferred to her ward without any warning.  She complained that she was suffering flash-backs and nightmares and could not cope, but no action was taken.  As a result she went on long term sick leave for 14 months until her retirement at 65.   Medical evidence was that, as a result of the episode, Mrs MacPherson had become isolated and withdrawn, with only a 50% chance of recovery.  She subsequently claimed damages for personal injury caused by the negligence of the Trust.


The Trust denied liability arguing that it was not foreseeable that the patient would assault the claimant.  However, liability was conceded following  a report by the claimant’s health and safety expert.  He concluded that, whilst the health and safety of patients was taken seriously, the well-being of employees was not a priority for the Trust.  He found no evidence of any risk assessments or management procedures within the Trust.  The expert also criticised the lack of training on workplace violence issues.  He suggested that potentially dangerous incidents could be successfully resolved if staff were trained to work as a team, to intervene verbally and to co-ordinate a united response.


The parties agreed a settlement of £60,000, which is a very high sum given that Mrs MacPherson was so close to retirement age.  The case demonstrates the devastating effect that workplace violence can have on the victim and the importance if implementing a risk management system to minimise such violence as far as possible.
