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At least four times each year, a newsletter is produced highlighting any major developments in employment law.  This covers new and forthcoming legislation and important case law.  Only an outline is given in the newsletter.  Further details are available from the Personnel Manager / Department.

TO FORSEE OR NOT TO FORSEE DOES IT MATTER?

Stark v Post Office

The Court of Appeal gave judgement that caused some concern.  The claimant had been injured when his bicycle broke in a way, which was completely unpredictable.  The fault could not have been detected by inspection or maintenance.  To all intents and purposes it was unforeseeable.


The claim failed in negligence but succeeded on the grounds that the defendants were in breach of regulation 6(1) of the Provision and Use of Work Equipment Regulations 1992 (PUWER) which provides that an ‘employer shall ensure that work equipment is maintained in an efficient state, in efficient working order and in good repair’.  For purpose of the Regulations efficient refers to safety not productivity.  A breach of PUWER confers civil liability.

​​​

DISCIPLINARY & GRIEVANCE PROCEDURES


The Advisory, Conciliation and Arbitration Service (ACAS) has drafted a new Code of Practice on Disciplinary and Grievance Procedures.


The ACAS draft code updates its existing Code of Practice on Disciplinary Practice and Procedures in Employment.  It provides additional guidance on good practice 

in dealing with grievances raised by employees an on the new statutory right.  


A failure on the part of a person to observe any provision of the code of practice does not in itself render that person liable in any legal proceedings.  However, in any proceedings before an employment tribunal any code of practice is admissible in evidence, and any provision of the code which appears to the tribunal to be relevant to any question arising in the proceedings is required to be taken into account in determining that question.  Minor amendments to Trust Procedures are under consideration.

WHISTLE BLOWING


The Public Interest Disclosure Act 1998 provides strong protection to workers who raise concerns about wrongdoing (e.g. frauds, dangers and cover-ups).  While the 1998 Act reassures workers that it is safe to raise such a concern internally, it also protects disclosures to any regulatory authorities and – provided they are reasonable and made with good cause – wider disclosures.  The Trust has recently issued its Whistle Blowing Policy.
The North London employment tribunal has ruled that Antonio Fernandes, an Accountant with Netcom Consultants, a Telecommunications Consultancy, had been unfairly dismissed after reporting his boss to the US Parent Corporation for making irregular expenses claims for over £371,000.  This complaint was protected under the legislation.  The tribunal stated that the US Company had clearly attempted to ‘ intimidate’ and put pressure on Mr Fernandes to resign and keep quiet about the episode.  He was awarded £293,441 compensation for this victimisation. 
AGENCY WORKERS

Motorola v Davidson and Melville Group.


Davidson noticed that Motorola was advertising for staff.  As a result, he was taken on by MCG, an employment agency, and placed at Motorola as a temporary worker working under a contract for services with MCG.  The contract stated that Davidson was obliged to attend work at Motorola’s request.  Davidson worked for Motorola for just over a year and was then dismissed.  Davidson brought a claim for unfair dismissal against Motorola.

The right to claim unfair dismissal is restricted to “employee” defined by section 230 of the Employment Rights Act 1996 as someone who works under a contract of services or of apprenticeship.  The tribunal found that Motorola was Davidson’s employer.


Motorola appealed on the basis that it had insufficient control of Davidson to be his employer.  The EAT found that Davidson’s contractual obligations to MCG showed that Motorola had control.  Indeed, MCG and Motorola both had control over him.  The appeal was therefore dismissed.
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SEX DISCRIMINATION


Although employers are responsible for the discriminatory acts of employees under section 41(1) of the Sex Discrimination Act 1975, section 14(3) provides a defence if an employer can show that “he took such steps as were reasonably practicable to prevent the employee from doing that act”.


In Canniffe v East Riding of Yorkshire Council, Canniffe had experienced a serious sexual assault by a colleague.  Apparently, this was not an isolated incident, but any earlier incidents were time-barred.  The tribunal concluded that the employer had done all that it could by publicising a personal harassment policy.  But the EAT said that if the employer suspected discriminatory conduct – in this case Canniffe had complained in confidence to two managers – 

the tribunal should have asked what other steps could have been taken.

WORKING TIME


In Gibson v East Riding of Yorkshire Council a part-time worker claimed compensation for her employer’s failure to provide paid leave from 24 November 1996, when the directive on working time should have been in force, and October 1998 when the regulations on working time came into effect.  The CA decided that paid leave depended on working time, and that the directive’s definition of this – time when employees are working, at their employer’s disposal and performing their duties – was ambiguous.  Directives can be enforced only if they are clear, so Gibson Lost.

But the regulations’ definition of working time is virtually identical to the directives, and the CA will not be able to avoid interpreting the regulations for long.

INJURY TO FEELINGS


In recent discrimination cases the EAT set out guidelines for compensation levels in instances of injury to feelings.

Key Points:

· Compensation for injury to feelings may be awarded in all cases of unlawful discrimination.

· A higher award between £15,000 - £25,000 may be justified where the complainant has shown that he or she has been the victim of a continuous campaign of discriminatory treatment which has resulted in considerable distress.

· A lower award between £5,000 - £15,000 may be more appropriate where the complaint is serious but was an isolated incident.

An award of between £750 - £1,500 is the likely minimum award of compensation for injury to feelings where a discrimination complaint is upheld.

