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At least four times each year, a newsletter is produced highlighting any major developments in employment law.  This covers new and forthcoming legislation and important case law.  Only an outline is given in the newsletter.  Further details are available from the Personnel Manager / Department.

Penalty Clause


It is common for a contract of employment to include a term allowing an employer to deduct a sum from an employee’s final salary payment in the event that he fails to give notice and work out his notice period.

Alternatively, an employer who has funded an employee’s training may insist, as a condition of such funding, that if the employee resigns within a specified period; the employer will reclaim some or all of the training costs.  In Giraud UK Ltd –v- Smith, the Employment Appeal Tribunal held that since this clause did not amount to a genuine pre-estimate of the loss or damage that the employer could suffer in the event of a breach of contract, it amounted to a penalty clause and as such was unenforceable.  It is therefore essential to exercise caution in drafting such clauses.  In particular the amount should not be "extravagant” in comparison with the greatest loss that could conceivably result from the breach.  Nor should a clause provide that the same fixed sum be payable in the event of a range of breaches regardless of how great or small the damage they cause.  Whatever form the clause takes it must be in writing and be signed by the employee before it will permit the employer to deduct such payments directly from the employee’s wages.

Discrimination

The Northern Ireland Court of Appeal has held in Patefield –v- Belfast City Council that an employer is liable for sex discrimination by not allowing a contract worker to return to her old job after maternity leave.


Ms Patefield worked for an agency, which supplied clerical staff to Belfast City Council.  In September 1997 she found that she was pregnant.  She informed her supervisor that she intended to return to her old job after her maternity leave.


The council refused on the ground that she did not ‘work for the council as an employee under a contract of employment’.  The council had in fact appointed a permanent council employee to undertake Ms Patefield’s duties.  In the event, the council offered her a different job, but on inferior terms and conditions.


Ms Patefield refused this post and brought a claim of sex discrimination, alleging that the council had failed to make her former post available to her on her return from maternity leave.


The Northern Ireland Court of Appeal upheld the decision of the employment tribunal that the council had discriminated against Ms Patefield when it replaced her with a permanent employee when she went on maternity leave, even though it could lawfully replace her with a permanent employee at any time while she was in post.  It set out the following propositions on the particular facts of the case.

· When Ms Patefield went off work for maternity reasons, there was a job available for a contract worker;

· If she had not gone off work at that time, the council would have kept her in the post indefinitely;

· The council knew that she wanted to return to her post after the birth of her child, but replaced her with a permanent employer the council subjected her to ‘ a detriment’, for it effectively removed the possibility of her returning to her post;

· In so acting, the council treated her less favourably than they would have treated a man who would not have become unavailable for work because of pregnancy.

Thus, by this action the council discriminated against Ms Patefield.

Whistleblowing


In Winbush v. South Downs Health NHS Trust a nurse working in a nursing home for the elderly complained that her manager was mistreating patients.  A full investigation exonerated the manager of all serious charges but Mrs Wimbush, the nurse who made the allegations, remained on sick leave with stress.  She was not permitted to see the detailed report of the investigation and she pursued her allegations with the UKCC and with the Chairman of the Trust.    At this point the Trust Chairman indicated to Mrs Wimbush that she would not be permitted to return to work at the nursing home and that she would be re-deployed. Mrs Wimbush remained on sick leave and, when she learnt that her manager had resigned, she indicated that she was willing to return to the nursing home.  The Trust dismissed her on grounds of ill health.  Mrs Wimbush made a complaint of unfair dismissal to an employment tribunal.  She sought discovery of the investigation report but the tribunal rejected this.  On appeal, the EAT agreed that the report was relevant to her case and granted discovery.  All the participants had been promised confidentiality and the EAT dealt with this in the following way.  It instructed that all names of those providing statements be deleted from the body of the report but the names were nevertheless required to be provided to Mrs Wimbush in an appendix to the report.       

At the full hearing the employment tribunal, it came to light that the Trust had been faced with conflicting evidence about Mrs Wimbush’s health.  The tribunal found that there had been some collusion between the occupational health department and Mrs Wimbush’s GP to keep her away from work until a solution to the employment problem could be found.  She was reluctant to accept alternative employment in an unfamiliar environment but she was willing to return to the nursing home.  The tribunal concluded that the Trust should have obtained specialist advice to reconcile the conflicting evidence about her health.  It said that the Trust owed this to an employee who had made a complaint about patient care in good faith and whose health had suffered in consequence.  The dismissal was held to be unfair on this ground.  The Trust argued in the alternative that she had been dismissed for ‘some other substantial reason’.  Its case was that Mrs Wimbush could not be permitted to return to the nursing home while she continued to refuse to accept the findings of the investigation.  The tribunal found that, whatever the justification may have been for the decision, it amounted to a disciplinary decision which had been taken without giving Mrs Wimbush the opportunity to make representation.  The tribunal commented that had the Trust adopted a more open procedure with the investigation, subsequent events might have been avoided.

__________________________________

Dismissal

A question that regularly arises in respect of TUPE is how much time must elapse after a transfer before any dismissals will cease to be connected with it.


This question is relevant where, for example, an employer makes employees redundant or alters essential terms of their contracts as part of a reorganisation some time after acquiring a new business. In the case of Taylor –v- Connex South Eastern Ltd, Mr Taylor was transferred to a private sector contractor in 1996.  In 1998 he was offered a new contract.  He rejected the new terms, which were to his detriment, and was dismissed.  The Employment Appeal Tribunal found that Mr Taylor was dismissed for a reason connected with a transfer of an undertaking, despite the fact that the transfer had taken place two years earlier.  This case demonstrates that the mere passage of time does not, of itself, affect whether or not a dismissal is transfer related.  In practice to demonstrate that the contract changes are unrelated to the transfer, it is necessary to demonstrate clear evidence of some form of organisational or structural change within the employer and that the contract changes are objectively desirable due to those changes. In the absence of proper evidence for such an assertion it is unlikely to be found persuasive.

