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At least four times each year, a newsletter is produced highlighting any major developments in employment law.  This covers new and forthcoming legislation and important case law.  Only an outline is given in the newsletter.  Further details are available from the Personnel Manager / Department.

______________________________________

Failure to promote part-timer discriminatory

Neary v Ladbrokes Casino

Neary worked at Bristol’s Regency Casino as a grade I1 inspector.  She worked part time because of her child care commitments.

In 1998 a number of full-time inspectors were promoted to grade I2 but Neary was not promoted notwithstanding her good appraisal.  The assistant manager told Neary that she was not considered for promotion because she worked part time and this was the same reason given another female part timer.  In November 1999 two full timers were promoted to grade I2 but once again Neary was not promoted.


She brought a successful claim of indirect sex discrimination.  The tribunal found that there was “ an unwritten policy and practice” whereby an employee had to work full-time before being considered for promotion.  This amounted to a requirement or condition which the casino made no attempt to justify and which indirectly discriminated on the grounds of gender.  

______________________________________

Inferring racial motivation.

Anya v University of Oxford and another.

Dr Anya, who is black, was short listed for a post-doctoral research position at Oxford University, but the interviewers decided that an equally well qualified white candidate, Dr Lawrence, was more suitable.  Dr Anya complained. A panel appointed under the university’s grievance procedure upheld the decision not to appoint Dr Anya, although it criticised the way the university’s equal opportunities and recruitment policies had operated.


A tribunal rejected Dr Anya’s complaint under the Race Relations Act 1976, concluding that the reason he was treated less 

favourably than Dr Lawrence was not because of his race but on a genuine assessment of his scientific ability.  The EAT dismissed Dr Anya’s appeal.


Dr Anya’s further appeal to the Court of Appeal was, however, successful.  The court stressed that tribunals should consider the history of the matter and the previous conduct of the decision-maker in deciding whether to draw an inference of race discrimination.  In this case, the tribunal had wrongly focused on the interview and selection process.  It had failed to make findings as to whether various prior instances of adverse treatment alleged by Dr Anya indicated conscious or unconscious racial bias.


These matters, alongside the fact that proper equal opportunities procedures were not followed, were relevant to whether the decision not to appoint was racially motivated.

______________________________________

Disciplining Doctors


The Court of Appeal has held in Saeed v Royal Wolverhampton Hospitals NHS Trust that an assault that took place during the course of a medical examination was correctly classified as personal rather than professional conduct within the terms of “Disciplinary Procedures for Hospital and Community Medical and Dental Staff”.  The Court held that it could only interfere with the Trust’s decision that the incident involved personal conduct if it was so unreasonable that no Trust could have reached it.  In this case the Court of Appeal found that there was no conceivable way in which the allegation made could have arisen out of the exercise of medical skills even though the context was one in which it was expected that those skills would be exercised.  However the Court went on to say that in less clear cut cases or in cases where a doctor suggests that there was a valid clinical reason for his behaviour, the professional conduct route should be taken.

______________________________________

Adjustment under the Disability Discrimination Act

Post Office v S C Jones


After a heart attack, Jones who was diabetic became dependent on insulin.  The Post Office’s medical adviser directed that he stop driving. Jones brought a complaint of unlawful discrimination on the grounds of disability which resulted in the Post Office making an offer to Jones that as part of his duties he could drive for up to two hours a day.


The employment tribunal found that the Post Office had discriminated against Jones.  The hours Jones could drive constituted less favourable treatment


The Post Office appealed. The EAT upheld certain findings of discrimination.


However, the initial tribunal’s findings and recommendations in relation to the employer’s duty was for the Post Office to make adjustments has a requirement, rather than a recommendation to take further steps within a specified time period.


Jones went to the Court of Appeal who dismissed his case. The Post Office acted on medical advice and it was not open to the tribunal to assess the medical evidence nor to make its own risk assessment.  It was for the tribunal to apply the statutory criteria only.


The EAT had  quashed the earlier tribunal’s findings regarding the reasonable adjustments to be made, and recommended the case be resubmitted.

______________________________________

Discretionary bonuses.


Many employers operate discretionary bonus schemes.  In legal terms, it is often exactly where the discretion lies which can prove problematic.  There are often problems in two area: first, the express terms of the scheme and whether or not a “true” discretion has been retained by the employer and, second, the legal context in which the discretion can be exercised, which is much narrower than some managers might believe.
Express terms.

An employer should always look to retain flexibility where a discretionary bonus scheme is introduced.  A discretion to vary the terms of the bonus scheme in contractual documentation is useful.  It is also advantageous practically to make it clear what happens to employees who either leave the relevant department, or the employer altogether, partway through a financial year.  


Since bonuses of this sort are usually offered to enhance loyalty, the employer will normally be looking to avoid any obligation to make a pro rata payment in these circumstances.  An express provision indicating that this is the case is helpful.  Many employers go further and make it clear that the recipient also has to be still in employment, without notice having been given on whether side, at the date of payment – which can be some time after the actual end of the financial year – to remain eligible.

Implied terms.

A discretionary bonus scheme may not be as discretionary as management would like to think.  Many employers actively encourage a culture where managerial discretion is a reality.  But in paying bonuses, as in other things, managers need to be made aware of the legal context in which they are operating.


One issue which can arise is a claim that less favourable treatment is being given to employees of different sexes or races.  Any disparity in treatment, without an obvious reason for it, runs the risk that an employment tribunal could draw an inference that discrimination may be taking place.



Furthermore, due to a recent High Court decision concerning Nomura International, the exact extent of an employer’s discretion is limited.  Here, the bonus decision did not appear to be consistent with the individual’s performance.  The individual pursued the employer in the High Court and won, on the grounds that the decision of the employer was an irrational and/or perverse exercise of discretion.


The moral is clear: when making decisions about bonuses, even in a discretionary context, managers will have to be able to justify their decisions with reference to credible business arguments.  The same criteria should be used in relation to all eligible employees.    To do otherwise means risking litigation.

______________________________________

Legislation to look out for.

Fixed term directive came into force……………………………………………………………..………10 July
European directive guaranteeing equal or pro rata employment conditions for workers on fixed term contracts.

National Minimum Wage………………………………...October

The adult hourly rate is to increase from £3.70 to £4.10.

Parental leave changes……………………..2nd half of 2001 

Parental leave for parents of disabled children will be increased to 18 weeks from 13 weeks.  The right to parental leave will also be extended to parents of all children who were under the age of five on 15 December 1999.

