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At least four times each year, a newsletter is produced highlighting any major developments in employment law.  This covers new and forthcoming legislation and important case law.  Only an outline is given in the newsletter.  Further details are available from the Personnel Manager / Department.

__________________________________

Is a reorganisation automatically a redundancy?

In Shawcat v Nottingham City Hospital NHS Trust, the Court of Appeal held that the mere fact of a reorganisation of a business, as a result of which the employer requires one or more employees to do a different job from that which he or she was previously doing, is not conclusive of redundancy.  The Tribunal must go on to decide whether there was a change in the employer’s requirements for employees to carry out work of a particular kind.  In Shawcat, the Tribunal was entitled to find that the dismissal of a thoracic surgeon, following a reorganisation as a result of which he was asked to carry out cardiac surgery in addition to thoracic surgery, was not for reason of redundancy.  The requirements for employees to carry out thoracic surgery had not diminished even though a reorganisation changed the work that the employees in the Thoracic Department, which included Mr Shawcat, were required to carry out.

__________________________________

When should disability be assessed?

Cruickshank v Vaw Motorcast Ltd.  Cruickshank was asthmatic.  His condition was exacerbated by exposure to fumes at work but improved when he was at home.  Even though Vaw gave Cruickshank alternative duties, he was still intermittently exposed and as a result often absent on sick leave.

In July 1999, Cruickshank was dismissed and unsuccessfully claimed disability discrimination.  The tribunal held he 

was not suffering from a disability at the time of the hearing and that his ability to carry out “normal day-to-day activities” was not substantially affected.


Cruickshank successfully appealed to the EAT.  The point at which to evaluate a disability was the date of the discriminatory act, which in Cruickshank’s case was his dismissal.


Moreover, when assessing whether Cruickshank asthma had a substantial effect on his ability to carry out “normal day-to-day activities” it was necessary to consider the affect of the disability in both the home and work environment and it was irrelevant that Cruickhank’s work environment was a specialised one that exacerbated his asthma.

__________________________________
“Last in first out” selection allowed

Messrs Blatchfords Solicitors v Berger and others.


Blatchfords had offices in Holborn, South Harrow and Croxley Green but for business reasons decided to close Holborn and transfer its work to Croxley Green.  At the time Blatchfords had three cashiers, including Sims, but only one was needed.


For redundancy selection purposes the cashiers were pooled and the principle of last in first out (LIFO) was applied.  Sims was made redundant and successfully claimed unfair dismissal, the tribunal finding that an employer does not act reasonably if it’s only selection criteria is LIFO.


Blatchfords successfully appealed to the EAT.  The tribunal had wrongly substituted its view for that of Blatchfords.  The pool was correct and although length of service was usually only one of a number of selection criterion it was wrong to say no reasonable employer would rely on it and nothing else.  Provided the principle of LIFO was not used as merely a means of unfairly eliminating a particular employee, it was lawful. 

National Minimum Wage 

Wright v Scottbridge Construction.

Wright, a night watchman, worked seven nights a week between 5pm and 7am.  Although he performed some menial tasks his principal duty was to respond if intruders triggered the alarm.  When not actually working TV and facilities were provided.


Wright received £210 a week and unsuccessfully claimed that this fell short of the hourly rate of the National Minimum Wage (NMW).  The tribunal relied on a provision in the NMW regulations that the NMW is not payable for hours where, by agreement, a worker can and does sleep at work.  It held that Wright was entitled to be paid only for the purposes of working, about four hours a night.


Wright successfully appealed to the EAT.  As Wright was required to be on the premises for 14 hours a night he had to be paid for them even though he was permitted to sleep for some of the time.  He could still perform his duties while asleep, since the alarm would wake him up.  The provision relied on by the tribunal did not apply, since it was aimed at a different situation namely one in which an employer allows a worker to take a period for sleep and provides facilities for doing so. 

__________________________________ 

Holiday Entitlement

Employment tribunals are not usually at their best when called upon to provide an interpretation of NHS terms and conditions of service.


In Stelmach v. Leeds Teaching Hospitals NHS Trust Mr Stelmach, a radiographer asked the tribunal to determine what should be included in his statement regarding holiday entitlement.


The contract indicated that he was entitled to 25 working days’ holiday but Mr Stelmach and the Trust had entirely different views about what this meant in practice. Mr Stelmach worked a 25-hour week in a shift pattern consisting of four 10-hour days followed by four days off.  This meant that he worked several weeks at 40 hours followed by several weeks at 30 hours.  He maintained that the logical interpretation of ‘ 25 working days’ was 25 days on which he worked.  The Trust’s position was that other staff not on shifts worked a seven-hour day and their holiday entitlement was the equivalent of 175 hours.  Accordingly, the Trust decided that Mr Stelmach would be paid 7 hours pay for each day of his holiday meaning five weeks of seven days each.  The tribunal recognised it would be fair that Mr Stelmach was entitled to ‘about’ 175 hours holiday but that under his contract of employment nothing would prevent him from cherry picking particular days or weeks and ending up with 250 hours holiday.  The tribunal would only say that this was ‘the Trust’s problem’ but as holidays required prior approval the solution was in the Trust’s own hands.

The tribunal’s intervention did not really assist either party other than to rule out the polar extremes that each side had taken. An alternative might have been to use an arrangement familiar to those dealing with part-timers and job-sharers.  This arrangement would regard holiday entitlement as 175 hours and simply deduct from that total whatever hours would have been working during the period.

__________________________________ 

Sexual Orientation – A Human Right?

In the case of MacDonald v the Secretary of State for Defence,  it was held that discrimination on the grounds of sexual orientation is discrimination on the grounds of sex.  On appeal, this has been overruled with the Court of Sessions holding that the word “sex” in the context of Sex Discrimination Act 1975 cannot be interpreted as meaning anything other than gender.  Accordingly, the Act does not prohibit discrimination on the grounds of sexual orientation.

