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About four times each year, a newsletter is produced highlighting any major developments in employment law.  This covers new and forthcoming legislation and important case law.  Only an outline is given in the newsletter.  Further details are available from the Personnel Manager / Department.

Unfair Dismissal Rights for Over 65’s

If a recent tribunal ruling is upheld it is set to give thousands of over 65’s the right to claim unfair dismissal and redundancy payments.  

The tribunal ruled that John Rutherford, 71 and Samuel Bentley, 74 suffered indirect sexual discrimination when they were dismissed from their jobs in the clothing industry for being over 65.  They successfully argued that there are far more working men over 65 than women and therefore the cut off point of 65 discriminates against men.

The DTI are currently considering whether to appeal against the decision.

Stress At Work

In February 2002 the Court of Appeal made a decision in four cases of stress at work appeals. This judgment is the most up to date and authoritative precedent in the law of stress at work.


 
To prove a stress case the employee needs to establish a failure of the employers duty of care and that damage suffered is as a result of that failure. The Court of Appeal concerned itself with whether a psychiatric harm to a particular employee was reasonably foreseeable. 

The Court said that foreseeability depends on what employers know or should know about an individual employee. The employer must take into account the nature and extent of the work done and signs from the employee that their health was suffering.  

When the employer is aware there is a problem, what is reasonable to do will depend on the size and scope of the employer’s operation, their resources and the demands it faces. These are the types of factors taken into account when considering for example whether reallocation of duties of an employee can be done.

 
 
If the only reasonable effective step would be to dismiss or demote the employee the employer will not be in breach of duty in allowing a willing employee to continue in the job.

In all cases it is necessary to identify the steps which the employer could and should have taken before finding a breach of duty. Where harm has been suffered which has more than one cause the employer should only pay for the proportion of the harm suffered which is attributable to their wrong doing. This therefore would take into account any pre-existing disorder or vulnerability that the employee suffered for example mental health problems associated with a history of family problems.

Where an employee is suffering from stress at work it is vital that they draw the fact that they are suffering medically as a result of stress at work to the employers attention. The Court of Appeal decision means that the onus is greater for the employee. Evidence is needed that the employer knew of the risk and failed to act.

Disability – Progressive Conditions


Under the Disability Discrimination Act 1995, a person has a disability within the meaning of the Act if they have a physical or mental impairment, which has a substantial and long-term adverse effect on their ability to carry out normal day-to-day activities.


The situation is different if the condition is progressive, eg Multiple Sclerosis or Cancer.  The employee may also be deemed as disabled if they have an impairment which will affect their ability to carry out their normal activities and the condition is likely to result in an impairment at some point in the future.

In Mowat-Brown v University of Surrey the Tribunal had to consider whether Mr Mowatt-Brown who had MS fell within this definition.  

Mr Mowatt-Brown was employed as a music lecturer at the university under a series of contracts.  In 1995 he began to suffer from acute manifestations of what was later diagnosed as MS.  In 1998 he was relieved of his administrative and research duties and was offered the equivalent of 20% of a full-time contract.  He refused this offer and complained unsuccessfully to an employment tribunal of discrimination under the 1995 Act.  He then appealed to the EAT.

The EAT upheld the tribunal’s finding that Mr Mowat-Brown’s case did not fall within the definition of a ‘progressive condition’ within the meaning of the Act.  Mr Mowat-Brown was not able to show that it was more likely than not that at some stage in the future he would have had an impairment that would have had a substantial effect on his ability to carry out normal daily  activities.

This ruling present problems of proof for claimants with MS and other progressive conditions as they may find difficulties that their condition will worsen in the future.  If they cannot prove this, then they may lose the protection of the 1995 Act. 

______________________________________

Internet Abuse

Email and internet misuse by staff has become the biggest disciplinary problem for employers.  The most common misuse relates to excessive personal use of the internet, sending pornographic emails and accessing pornographic websites.

Employers now take more disciplinary action against staff for misusing the web than for dishonesty, violence and health and safety breaches combined.

National Minimum Wage
Following recommendation from the independent Low Pay Commission the adult rate (workers aged 22 and over) of hourly pay increased from £4.10 to £4.20 on 1st October 2002.

Fixed Term Contracts

The Fixed Term Work Directive came into effect on 1st October 2002.  The regulations apply to all employees, but not apprentices or agency workers.

Fixed Term employees will be given the right not to be treated less favourably than comparable permanent employees – unless the difference can be objectively justified.  Justification can be possible if the overall contract is no less favourable, even if particular terms are worse.  

The use of a succession of fixed term contracts is limited to four years, unless a longer sequence can be objectively justified.  Examples of objective reasons for extending the contract beyond 4 years include situations where there is limited funding and the continuation of this funding is unlikely or in serious doubt; the contract covers a secondment; the contract is for a specific project etc. 

Finally, employees taken on under new fixed term contracts of 2 or more years will no longer be able to agree to sign away rights to statutory redundancy pay.

It is expected that these Regulations will reduce the attraction of fixed term contracts to employers.

Legislation to look out for


The Government has now produced a consultation paper and draft regulations on improvements to maternity and paternity rights, and the introduction of adoption leave.  The intention is to introduce the new rights in April 2003.


Amendments to the Trust Equality and Diversity Policy are under discussion.

