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SUPPORT FOR STAFF ENDING THEIR FIXED TERM OR TEMPORARY CONTRACTS
This paper considers the degree of support that the Trust can give to staff at the end of their fixed term or temporary contracts.


Failure to renew a fixed term or temporary contract is a dismissal at law and can be subject to challenge in an Employment Tribunal if the member of staff concerned has 12 months service or more.  The Trust would expect to be able to defend such a claim successfully, providing it had acted fairly in the decision not to renew the contract.  If, for example, such a decision was related to concerns about an employee's performance and capability proceedings had not been put in place, a claim for unfair dismissal would be well founded.

If the employee has 2 years service and the reason for a failure to renew the contract meets the definition of redundancy, a redundancy payment will be due.  This can be avoided by the use of a waiver clause, but only if the fixed term contract itself is for 2 years or more.  The more common situation where a 12 month contract is renewed for a second year cannot be subject to a waiver clause.


Options:

1. No special provisions should be made.


2. Where there is a fixed term or temporary worker seeking support in redeployment, the post should be advertised internally in the first instance.


3. Employees in this position should be guaranteed an interview for any post for which they meet the minimum criteria.


4. Managers should be allowed to appoint staff on fixed term or temporary contracts to permanent posts without competition or advertisement where they wish to do so.


5. Employees on fixed term or temporary contracts should be considered 'at risk' in the same way as staff with health problems in their current job or staff affected by reorganisation.  This would mean slotting in to a vacant post where the employee meets the minimum criteria.

Options 1 and 2 are based upon the argument that employees took fixed term or temporary contracts in the full knowledge of the situation and that staff on substantive contracts should not be denied the opportunity to apply for posts just because another employee is on a fixed term contract.  

Options 3 and 4 are based on the argument that, in a large organisation such as the Trust, staff in this situation should receive some limited assistance to obtain another job.  Such approaches do not breach any equal opportunities legislation.

Option 5 is based on the fact that an employee's employment is at risk.

Options 3 and 4 are recommended for employees with 12 months or more Trust continuous service.  It is also recommended  that, as the continuing employment of a Trust member of staff is at risk, these options be available before posts are sent to the Clearing House.  It has always been understood that Trust staff  'at risk' take priority over the Clearing House, although the phrase 'at risk' has not been defined in such discussions.  Simply in terms of risk management, it seems reasonable to take the position that any employee who would have the right to bring a Tribunal case against the Trust based upon a decision to dismiss them should be considered 'at risk' and take priority for redeployment over the staff of other employers.   

Where a fixed term or temporary contract is being replaced by a permanent one, the manager should have the right to slot in the holder of the temporary post if s/he wishes to do so regardless of length of service if the post is an 'entry grade' position and is not required for an employee at risk due to health or reorganisation.
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