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At least four times each year, a single sheet newsletter is produced highlighting any major developments in employment law.  This covers new and forthcoming legislation and important case law.  Only an outline is given in the newsletter.  Further details are available from the Personnel Manager / Department.

VICTIMISATION AND REFERENCES

The applicant brought a claim for race discrimination after failing to secure promotion.  Before this was heard he applied for promotion with another police force. In accordance with normal  procedures, that force requested a reference and details of Khan’s appraisals.  The Chief Constable refused to comply with the request in case this prejudiced the tribunal claim.  Khan was not appointed to the new post.  

As a result, Khan was able to bring a new claim of victimisation against his employers.  This new claim was upheld even though his race discrimination claim was dismissed. (Chief Constable of West Yorkshire v Khan, 2000).

REFEREEING DISPUTES
Employers are often unclear about the terms on which they are required to provide references for former employees.

Key Points

 An employer who provides a reference owes a duty  to take reasonable care in compiling the reference and to make proper enquiries to ensure that its contents are true.

 Even if the reference is factually correct, it should not give an unfair or misleading impression overall.  There is, however, no legal duty to give a full and comprehensive reference,

 References given over the phone should be prepared as carefully as written ones.  Keep a note of the facts and opinions expressed.

        WORKPLACE BULLYING  

If a member of staff is bullied and leaves their workplace, it is not fair to dismiss them for doing so.  The EAT held that the dismissal of an employee who left his shift as a result of abusive behaviour of a colleague was unfair. (Harvest Press Limited v McCafferty 1999).

Recent studies indicate that almost half of British employees have witnessed bullying at work.  A quarter say they have been bullied in the past five years.  The impact for employers includes low motivation, high absenteeism and reduced productivity.  While there is currently no specific employment right not to be bullied, employers can be held liable for bullying in the workplace under discrimination and health and safety law.

BANTER CAN AMOUNT TO SEX DISCRIMINATION.

When dealing with claims of sex bias or harassment, employers must take an overview and not simply treat comments and remarks in isolation, the Employment Appeal Tribunal has ruled.

Key Points
 Sexual banter may give rise to a claim for unlawful sex discrimination.

 A series of incidents which may be trivial in themselves may, when taken together, amount to sexual harassment.


___________________________

IGNORANCE OF DISABILITY IS NO EXCUSE IN BIAS CLAIM

Employers are being warned to tread carefully when dealing with poor performance following a landmark decision in Employment Appeal Tribunal.  

In a case involving the Heinz food company, the EAT ruled that employers can be guilty of disability discrimination even when they do not know that an employee has a disability.

Employers may also fall foul of the law even when the employee is unaware of their own disability.

Making the judgement, the Tribunal gave the example of a typist who constantly makes spelling mistakes.  If s/he were sacked  for poor performance and it was then discovered s/he had dyslexia the employer would be open to a disability discrimination charge.  Employers do need, before dismissing anyone on the ground of capability, to really consider  the possible causes of poor performance including an unknown medical problem.

THE COST OF BACK INJURIES.

An intensive care nurse has received £800,000 in an out of court settlement in respect of two workplace back injuries which made him unemployable.

DISABILITY v REDUNDANCY

The EAT has held that a redeployment policy which gives preference to redundant workers over those categorised as suitable for redeployment on grounds of incapacity or ill health discriminated against disabled workers.  Not only did the policy amount to less favourable treatment, but it also failed to discharge the duty in respect of reasonable adjustment for a disabled employee. 

The ruling means that a disabled employee takes priority over a redundant employee in redeployment.  It also underlines the legal obligation on employers to offer disabled staff alternative work where it is available rather than making them compete for it. (Kent County Council v Ming)
MATERNITY

Maternity rights for employees changed from 20 April.  Revised guidance on this issue has previously been sent to Employment Policy Handbook holders.
