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IN THE HIGH COURT OF JUDICATURE, KERALA

[SPECIAL ORIGINAL JURISDICTION]

Writ Petition.(Civil).No……...........of 2006
………………………………………….…….…………..Petitioner
Vs.

 and another.....................................Respondents

S Y N O P S I S

Women was given space for conducing telephone booth outside the railway platform for nominal rent. Collection of additional amount on the basis of income received by the booth operator. Collection without any authority. Railways Act. 
CHRONOLOGY OF EVENTS
1990 – Telephone booth commenced by the petitioner.
05-01-2006 –Demand of 5% of the Commission received from the BSNL. 
PROVISIONS OF LAW AND JUDGMENTS RELIED ON
Railways Act , 1989 
Gujarat State Financial Corporation vs M/s. Lotus Hotels Pvt Ltd. AIR 1983 SC 848.

Kumari Shrilekha Vidyarthi vs State of UP . JT 1990 (4) SC 211. 

Centre for Public Interest Litigation vs Union of India . (2003) 7 SCC 532. 

IN THE HIGH COURT OF JUDICATURE, KERALA

[SPECIAL ORIGINAL JURISDICTION]

WRIT PETITION (CIVIL).No..............of 2006
BETWEEN

PETITIONER:

AND 

RESPONDENTS:

1. Railway Board, represented by its Chairman, Indian Railways , New Delhi. 
2. The Senior Divisional Commercial Manager, Divisional Office, Commercial Branch, Thiruvananthapuram-14. 

         All process to the petitioner be served on his counsel Shri.P.B.SAHASRANAMAN, K.JAGADEESH & T.S.HARIKUMAR, Advocates, Chittoor Road, Ernakulam, Kochi-682011.

         All process to the respondents be sent on their above addresses or on their advocates, if any engaged.

WRIT PETITION FILED UNDER ARTICLE. 226 OF THE CONSTITUTION OF INDIA.

Statement of Facts.

The petitioner above named states as follows:

1. Petitioner is conducting a telephone booth in the Railway Station at Wellington Island from 1990.  The booth was allotted as a programme for self –employment for women during the Women’s Year-1990. This petitioner has made the necessary constructions and was occupying it and no rent is being collected in view of the said scheme. For conducting the telephone booth the Telecom Department (now BSNL) used to pay commission on the call charges. Petitioner and his husband , a handicapped husband are eking out their livelihood on the basis of the income received from this telephone booth. 
2. While so this petitioner has received a notice dated 5-1-2006 demanding an amount of Rs.14,574/- being 10 % of the commission received from the BSNL .A true photostat copy of the said demand notice dated 05-1-2006 is produced herewith and marked as Exhibit.P.1 .
3. This petitioner has understood that Exhibit.P.1 was issued on the basis of a policy by which the Railway Board has decided to collect 5 per cent of the Commission received by the telephone booth operators. This petitioner has no knowledge of such policy. Such policy was not incorporated in any statute or in any regulations or any other legally accepted manner. No notice was issued to this petitioner stating that the Railway has changed the police and therefore they proposed to change additional amount.  
4. It is respectfully submitted that in view of the reduction in the number of trains commencing from the Wellington Island the number of calls made from the telephones are reduced. A perusal of the bill dated 3-1-2006 will show this aspect. A true photostat copy of the telephone bill issued to this petitioner by the BSNL, dated 03-01-2006 is produced herewith and marked as Exhibit.P.2 .
5. The petitioner has commenced the telephone booth on the basis of the promise made by the respondent that they will be collecting only reasonable rent. The present demand in addition to rent is therefore illegal and arbitrary. 
6. It is respectfully submitted that Exhibit.P.1 notice has been issued without any authority and is illegal. There is no justification for issuing Exhibit.P.1 demand.  Aggrieved by the same and having no other effective  remedy this writ petition is filed  under Article.226 of the Constitution of India on the following among other grounds:
G R O U N D S

A. The respondents have no authority to issue Exhibit.P.1 notice .On the guise of a policy or any other notification or circular which has no support of any law the respondent cannot demand any additional amount.

B. The respondents are estopped from demanding additional charges by way of five or ten percent commission received. The unilateral fixation of the said fixation and demand is illegal. 
C. The present levy will amount to tax and the respondents are not permitted to do so by law. 
D. There is no additional collection in other parts of the State. Such additional levy is found only in Southern states. The said collection will amount to violation of Art.14 of the Constitution of India. 
For the reasons set out above and in the affidavit filed herewith the petitioner prays that the following :

R E L I E F S

i. To issue a writ of certiorari calling for the records leading to Exhibit.P.1 and quash the same ; 
ii. To declare that the policy or other decision of the Railway to collect additional amount of five per cent of the commission received from the Telephone Department (BSNL) by the public telephone booth operators for running their  booth in the Railway Stations is arbitrary and illegal ; 

iii. To issue a writ, direction or order in the nature of mandamus or such other appropriate writ, direction or order directing the respondents to refund the amounts, if any, collected as five per cent of the commission received from the Telecom Department (BSNL) with interest at the rate of 18 per cent on the same ; 
iv. Such other relief’s which this Hon'ble Court deems fit and necessary in the circumstances of the case and the costs of this case. 
Court Fees paid under the Kerala Court Fees and Suits Valuation Act. Schedule-II, Art-(I)11 (l)(2)(iii)..Rs.100/-

Dated this the  20 February 2006
        Counsel for the Petitioner                                                                             Petitioner.

INTERIM RELIEF
  For the reasons stated in the writ petition and the accompanying affidavit it is humbly prayed that this Hon'ble Court be pleased to pass an interim order of stay of all further proceedings pursuant to Exhibit.P.1 , directing forthwith pending the disposal of the above writ petition. 
Dated this the  20 February 2006
                                                                               COUNSEL FOR THE PETITIONER.

IN THE HIGH COURT OF JUDICATURE, KERALA

[SPECIAL ORIGINAL JURISDICTION]

W.P.(C).No………….......... of 2006
........…………………..………………........................Petitioner

Vs.

State of Kerala   and others..……………..……………………........Respondents

AFFIDAVIT

        I, , do hereby solemnly affirm and state as follows:-

1. I am the  petitioner in the above case. I know the facts of this case.  

2. The accompanying writ petition is prepared by my counsel on my instructions. I have gone through the petition and state that the facts stated therein are true and correct to the best of my knowledge and belief.  I  also declare that  I have not filed  any petition seeking similar relief’s in respect of this cause of action.

3. The Exhibits produced along with the writ petition are true copies which has been provided by me to my counsel. If the interim prayer as prayed for it not granted petitioner will be put to irreparable loss and injury.

        What is stated above are true and correct to the best of my knowledge, information and belief.

                  Dated this the  20 February 2006
                                                                                                 Deponent:   
Solemnly affirmed and signed before me by the deponent who is personally known to me at Ernakulam on this the  20 February 2006
P.B.SAHASRANAMAN                                                   

 ADVOCATE

IN THE HIGH COURT OF JUDICATURE, KERALA

[SPECIAL ORIGINAL JURISDICTION]

Writ Petition.(Civil).No………...............of 2006
.......……………….………........................Petitioner

Vs.

State of Kerala   and others..……………………………........Respondents
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Dated this the 20 February 2006
Counsel for the petitioner

Presented on:-     27-01- 2006
	COLLECTION OF 5 % PERCENTAGE OF COMMISSION FROM TELEPHONE BOOTH OWNERS BY RAILWAY – MISCELLAENOUS 


IN THE HONOURABLE HIGH COURT OF KERALA

At Ernakulam.

WRIT PETITION (CIVIL) .No…………………….of 2006
Aimmy Augustine……………………………………………………Petitioner
vs

Railway Board  and another………………………………………Respondents
WRIT PETITION FILED UNDER ART. 226 OF THE CONSTITUTION OF INDIA

COURT FEES PAID RS.100/-

Counsel for the Petitioner 

P.B.SAHASRANAMAN [ S-34]

K.JAGADEESH [ J-451]

&

T.S.HARIKUMAR [H-60] 

Advocates

Exhibit.P.1. 

PHOTOGRAPHS OF 

Date: 20-02-2006
From

Aimey Augustine

STD-PCO , W.Island Railway Station

Naduvara Veedu

Nazarethu

Kochi-682 002.

To

The Senior Divisional Commercial Manager, 

Divisional Office, Commercial Branch, 

Thiruvananthapuram-14

Sir,

Ref: W.P.(C) No.2781 of 2006 – Judgment dated 7-1-2006.

I am  conducting a telephone booth in the Railway Station at Wellington Island from 1990.  The booth was allotted as a programme for self –employment for women during the Women’s Year-1990 by the then Prime Minister, Smt. Indira Gandhi. I have made the necessary constructions at my cost  and was occupying it and no rent is being collected in view of the said scheme. For conducting the telephone booth the Telecom Department used to give commission. It is with that meager income I am living with my husband who is physically handicapped , both legs are crippled. 

Now in view of the coming of mobile phones and the diversion of more trains from Ernakulam Railways stations the income which I receive is very less. Please see the Photostat copy of the latest telephone bill.

If the railway insists for the higher amount on commission as rent and I will be put to difficulties. Therefore I request you , as a special case, to exonerate me from making payment of the commission now demanded.
Yours truly,
Aimmy Augustine. 

� The above is the true photographs referred to and marked as Exhibit.P.1 in the writ petition..








Advocate 





