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IN THE HIGH COURT OF JUDICATURE, KERALA

[SPECIAL ORIGINAL JURISDICTION]

Crl.MC.No……...........of 2006
(Against  SC No.978/2005 of Additional District and Sessions Judge(Ad Hoc)-II Kollam )

Sivarajan …………………….……………….…….…………..Petitioner
Vs.

State of Kerala & Ors…………….........................................Respondents

S Y N O P S I S
Offence under Abkari Act. 1st accused was acquitted after trial as the crucial mahazar witness turned against the prosecution. The 2nd accused was not acquitted because he was not present.  No purpose will be served in continuing the trial against the other accused who is the  petitioner herein. No scope for conviction of the petitioner. The continuation of proceedings against the petitioner is an abuse of process and is a wastage of valuable judicial time. 

CHRONOLOGY OF EVENTS
18th June, 2005 – Judgment of the Session Judge acquitting the 1st accused.
30th July 2005 –Appeared and released on bail. 
10th February,2006 – The petitioner  proposes  to go abroad.

24th March, 2006 – Case now stands posted.

PROVISIONS OF LAW AND JUDGMENTS RELIED ON
2004 (2) KLT 1039 –Arun Kumar vs State of Kerala. 

IN THE HIGH COURT OF JUDICATURE, KERALA

[SPECIAL ORIGINAL JURISDICTION]

Criminal Miscellanoeus Case.No..............of 2006
(Against  SC No.978/2005 of Additional District and Sessions Judge(Ad Hoc)-II Kollam )

BETWEEN

PETITIONER:

Sivarajan, S/o Bhaskran, Suseela Mangalath, Neendakara  Muri, Kollam District.                             

AND 

RESPONDENTS:

1. State of Kerala  represented by Public Prosecutor, High Court of Kerala, Ernakulam.

2. The Sub-Inspector of Police, Chavara. 

         All process to the petitioner be served on his counsel Shri.P.B.SAHASRANAMAN, K.JAGADEESH & T.S.HARIKUMAR, Advocates, Chittoor Road, Ernakulam, Kochi-682011.

         All process to the respondents be sent on their above addresses or on their advocates, if any engaged.

MEMORANDUM OF CRIMINAL MISCELLANEOUS CASE   FILED UNDER  SEC.482 OF THE CODE OF CRIMINAL PROCEDURE
Statement of Facts.

The petitioner above named states as follows:

1.  The petitioner is the sole  accused in SC No.978 of 2005 of the files of Additional District and Sessions Court(Ad Hoc) II , Kollam. Initially the case was numbered as SC No.25 of 2001 , in which this petitioner was arrayed as 2nd accused. The offence charged against both the accused was under Sec.55(a) of the Abkari Act. Both parties appeared and were released on bail in the said proceedings. 
2. During the trial the petitioner was working abroad and therefore he could not participate in the trial. The 1st accused  appeared during  trial. The independent witness, examined as  PW1 to prove the mahazar, turned against the prosecution.   There was nothing to relate the contraband articles with the accused persons. The evidence given by the official witnesses were found not trustworthy. Thereupon the learned Sessions Judge appreciated the matter and held that the guilt of accused is not proved beyond doubt and acquitted the 1st accused. The case against the 2nd accused who is the petitioner herein was split up and numbered as SC No.978/2005 for the sole reason that he was not present during trial . A true photostat copy of the judgment in SC No.25/01 of the Additional District and Sessions Court(Ad Hoc) II,Kollam dated 18-6-2005 is produced herewith and marked as Annexure A.1.
3. It is respectfully submitted that there is nothing to incriminate the petitioner in the case. There is nothing proved against the accused and they were acquitted. No offence is made out and proved against the petitioner and the other accused. The petitioner could not stand for trial only because he was away for eking out his livelihood. Even if a full fledged trial is conducted, the petitioner could not be convicted. The proceedings now pending against the accused is thus an abuse of process of the court.

4. The petitioner appeared before the Sessions Court on 30-7-2005 and was enlarged on bail. The petitioner has also surrendered his Pass Port before the Sessions Court. Now the case stands posted to 24-3-2006. The petitioner has obtained an employment abroad and he has to go by February,2006. 
5. Therefore in the above circumstances this petitioner has no other remedy than to invoke this Court's extraordinary jurisdiction under Sec.482 of the Code of Criminal Procedure on the following  among other grounds:
G R O U N D S

A. No offence is proved against both the accused after the trial. The petitioner accused cannot be convicted even if a another  trial is conducted, in view of the judgment passed in favour of the 1st accused. The trial if conducted will be only wastage of time. The continuation of proceedings against the petitioner alone is an abuse of process of the court. 
B. The petitioner has obtained an employment and has to leave by February, 2006. Unless the pass port is released he will not be able to find out his means of livlihood. The detention of passport in the circumstances is violative of Art. 22 and 19 (1) (d)  of the Constitution . 
C.The petitioner is innocent of the offence. The learned Sessions Judge has found that the evidence given by the official witnesses are untrustworthy as the contraband was not recovered from the possession of the accused persons.

For the reasons set out above  and other reasons to be urged at the time of hearing , it is humbly prayed that this honourable court may be pleased to quash the proceedings in SC No.978 of 2005 of the Addl.Sessions Court(Ad Hoc) II , Kollam and the petitioner be declared as acquitted of the charges leveled against him. 
Court Fees paid under the Kerala Court Fees and Suits Valuation Act. Schedule-II, Art-(11)(t)………...Rs.10/-

Dated this the  6 January 2006
        Counsel for the Petitioner                                                                             

IN THE HIGH COURT OF JUDICATURE, KERALA

[SPECIAL ORIGINAL JURISDICTION]

Crl.M.A.No…………………………of  2006
in

Crl.M.C. No………….......... of 2006
(Against  SC No.978/2005 of Additional District and Sessions Judge(Ad Hoc)-II Kollam )

Sivarjan ........…………………..………………........................Petitioner

Vs.

State of Kerala   and Another………..……………………........Respondents

VERIFIED PETITION FOR DIRECTION FILED UNDER SEC.482 OF THE CODE OF CRIMINAL PROCEDURE

The above criminal miscellaneous case was filed seeking to quash the proceedings on the files of Addl.Session Court (Ad Hoc) II , Kollam as S.C No.978 of 2005. The petitioner has raised legal and valid grounds in the above case and there is every chance for allowing the same. The petitioner has surrendered  his Pass Port before the Sessions Court(Ad Hoc) II , Kollam for obtaining bail. Now the petitioner has obtained a job abroad and seeks to travel with the pass port. Since the pass port is surrendered before the sessions court,  the petitioner could not travel and seek his livelihood. The trial of the petitioner will defenitely end in acquittal. By that time, the job which has now obtained by the petitioner would be lost forever and the life of the petitioner would be put in peril. In the interest of justice, the pass port of  the petitioner be returned to him. The petitioner is ready to comply with any condition laid down by this honourable court. The petitioner is ready to appear before the trial court and face the trial.
Therefore it is humbly prayed that this honourable court may be pleased to direct the Addl. District and  Sessions Court(Ad Hoc) II, Kollam to return the pass port of the petitioner, immediately pending disposal of the above Crl.M.C.

Dated this 6th January, 2005.

Counsel for the Petitioner.

What is stated above are true and correct.

Counsel for the petitioner
IN THE HIGH COURT OF JUDICATURE, KERALA

[SPECIAL ORIGINAL JURISDICTION]

Writ Petition.(Civil).No………...............of 2006
.......……………….………........................Petitioner

Vs.

State of Kerala   and others..……………………………........Respondents
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Dated this the 6 January 2006
Counsel for the petitioner

Presented on:-         - 2006
	


IN THE HONOURABLE HIGH COURT OF KERALA

At Ernakulam.

WRIT PETITION (CIVIL) .No…………………….of 2006
…………………………Petitioner
vs

State of Kerala and others………………………………………………Respondents
WRIT PETITION FILED UNDER ART. 226 OF THE CONSTITUTION OF INDIA

COURT FEES PAID RS.100/-

Counsel for the Petitioner 

P.B.SAHASRANAMAN [ S-34]

K.JAGADEESH [ J-451]

&

T.S.HARIKUMAR [H-60] 

Advocates

Exhibit.P.1. 

PHOTOGRAPHS OF 

� The above is the true photographs referred to and marked as Exhibit.P.1 in the writ petition..
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