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In a review of the field of legal anthropology, or the anthropology of law, Moore suggests that its central concern is to understand “how and why the legal acquires a particular form in a particular social setting” (2001, p. 96). Three general traditions in the field dominate and treat law as culture, law as a vehicle for domination, and law as a problem-solving tool (pp. 96-97). Those who believe law is cultural, Moore writes, think that law is tradition-driven, that culture – the package of durable customs, ideas, values, habits, and practices, is all; law is a part of this package and the “combined totality has internal systemic connections” (p. 96). Although there has been a shift in the treatment of culture, which has led to culture “losing its political innocence,” and becoming an “aspect of a consciously mobilized collective identity in the midst of a political struggle,” the notion that law is cultural is largely accepted. 

If law is cultural, then it exists alongside other aspects of culture. Studying the law abstracted from society, which is what most legal research is , will not provide us “a full conception of what law is and how it works” (Hoebel, 1968, p. 5). Legal research usually attempts to record rules or study judicial institutions independent of their surroundings, while legal anthropology seeks to contextualize law within culture, the structure of society, and among other rules of conduct (Allot, 1953, p. 172; Nader, 1965a, pp. 13-14). 

Within the general tradition that treats law as culture, one of the themes of research has focused on if and how law is an expression of basic, and often unique, cultural premises (pp. 99-101). The proposed dissertation seeks to contribute to the academic debate about the extent of this uniqueness, as well as if Indian telecommunications regulation is a reflection of Indian cultural premises.
The legal institutions of Indian telecommunications
A common tactic for the legal anthropologist who wants to learn about the legal system in different cultures is to spend time either at courts watching its proceedings, or reading through or hearing about the historical records from witnesses or archives (Bohannan, 1968; Cohn, 1965; French, 1995; Gluckman, 1955; Khare, 1972; Morrison, 1968a; Pospisil, 1964; Rosen, 1989). This is in line with standard ethnographic fieldwork methods such as interviewing or participant-observation. The appellate courts, tribunals, qadi courts, jirs, and kutas that anthropologists frequent in this quest are all legal institutions. Bohannan (1965, p. 35) defines these as the institutions “by means of which the people of a society settle disputes that arise between one another and counteract any gross and flagrant abuses of the rules of at least some of the institutions of society.” However, it is might be difficult to recognize the court, especially when dealing with different legal systems in different cultures (Hoebel, 1968, p. 23). However, in this case, it is simple to identify the ‘court’ and legal institutions the dissertation will deal with. These include the Supreme Court of India (SCI), the Telecom Disputes Settlement Appellate Tribunal (TDSAT), and the regulator, the Telecom Regulatory Authority of India (TRAI). In addition, there are other district and high courts, but this study will most probably not involve studying these legal institutions. Also involved in telecommunications policymaking in India are the Central Executive, including the Prime Minister’s Office (PMO), and Ministry of Communications and Information Technology (MCIT), and the legislature, composed of the Lok Sabha (Lower House/House of the People) and the Rajya Sabha (Upper House/House of the States). This dissertation will use data collected by ethnographic participant observation at TRAI.

Law in society: The philosophy of legal realism
It is pertinent here to start the discussion about legal anthropology and its views on culture and law by looking to the philosophical tradition of legal realism. While there is no school of realism (Rumble, 1965, pp. 547-548), this legal philosophy stood in contrast to legal formalism, and supported the idea that examining how law operates in society is essential, and that the effect of law is more important than formal rules, forms a core idea for the realists (White, 1972, p. 1312). Realism is pertinent to this dissertation because its practitioners sought to understand the operation of law outside of the books through sociological and anthropological studies of law in society (Hull, 1989, pp. 1313-1314). This philosophy finds its roots in Justice Holmes’ writings about the function and place of law in society (Rumble, 1965). Legal realism came into its own in the late 1920s with a heated academic debate between Pound (1931) and Llewellyn (1931) bringing issues in the tradition to the fore (Hull, 1989). The chief disagreement between Pound and Llewellyn was about whether or not law and morality should be studied separately (Llewellyn’s view) or not (Pound’s opinion) (Hull, 1989, pp. 1314-1315; White, 1972, p. 999). 
Realism is skeptical of formal rules and sees ‘mechanical jurisprudence’, the application of rules without concern for specific and unique conditions of the case as flawed (Rumble, 1965; White, 1972). A problem of central concern for legal realists was about judicial predictability. We will return to this issue when we discuss Posner (a noted realist) and Rosen, but at this point, it is important to note that realism was dismissed as a joke because it did not allow predictability in decisions (Leiter, 2001; Smemo, 1968, pp. 278-279). For formalists, the predictability arose from not straying from the letter of the law. Realism, on the other hand, accounted for and accepted that legal rules do not causally determine judicial decisions (Leiter, 2001, pp. 279-285). For this dissertation, legal realism forms the underlying legal philosophy: it is important to find out how the law is operationalized in society, when it leaves the page and enters the ‘real world’, and in understanding how regulators react to situations, and not ‘the law’.
As Geertz points out (1983, p. 173), and as most legal realists would agree (Leiter, 2001, p. 282), judicial decisions depend on more than formal rules: they depend on the facts, and their construction as evidence, advocacy, and representation. Legal anthropology is then a legal realist tradition considering the operation of the law, and its response to, culture. We now survey the literature that discusses how law, most broadly construed, reflects culture. 
Law as a unique cultural achievement
Earlier work in legal anthropology was concerned with comparing different legal traditions in different cultures (Gluckman, 1955; Hoebel, 1968). In order to accomplish this, a tactic used by Gluckman (1955) was to translate legal concepts from other cultures into what he saw as their Western equivalents (Moore, 1969, pp. 340-342). The rationale behind this was that Gluckman saw remaining in the vernacular too troublesome and constraining to allow comparative analysis (1969, p. 353), and that there were universals in the logic and process of reasoning among different cultures, even if each had different cultural premises (Moore, 2001, p. 98). This view on universals was common among the early intellectuals in the field (Nader, 1965a, p. 4). In effect, critics viewed Gluckman as claiming that law was not unique to every culture, but that there were universals in each legal system. This perception, which Moore claims was short-sighted (2001, p. 98), began a long running academic debate about whether law was a unique cultural achievement.
One of Gluckman’s most vociferous opponents was Bohannan, who attacked the idea that law was anything but a unique and tremendous cultural achievement (Bohannan, 1965; , 1968, p. 214; , 1969; Moore, 1969; , 2001; Nader, 1965b). Bohannan (1968) studied the Tiv, a tribe in Nigeria, and specifically, at great length, comments on the concept of the jir – which translates to both the court and case in the Western legal system, that is, you ‘call a jir’ in front of a jir. Bohannan (1968, Chapter 1) is very concerned with how to accurately report about the legal ideas and institutions of the ‘other’ in English, especially since “most of the words and concepts of social control have been pre-empted by jurists and given precise and technical meanings.” He suggests that the solution to this problem of translation is to employ two different systems: the folk system and the analytical system. The folk system – the definition of which he refined over time – is “what an ethnographer thinks and says that allows him to interact successfully with the people he is studying” (Bohannan, 1969, p. 407). On the other hand, the analytical system is “that which sociologists and social anthropologists create by more of less scientific methods. It is generated by the anthropologist qua anthropologist to explain the material which he has gathered qua ethnographer” (Bohannan, 1968, pp. 4-5). By providing both the folk system, which she has learnt, and the analytical system, which she has generated, the legal anthropologist presents ethnographic ‘fact’ and the analysis of ‘fact’. Bohannan cautions us: “the anthropologist’s chief danger is that he will change one of the folk systems of his own society into an analytical system, and try to give it wider application” (1968, p. 5). By generating the analytical system out of the folk system studied, Bohannan believes that the legal anthropologist will not take concepts and ideas from her own folk system, which for us might be American or Anglo-Indian law, and apply them to understanding the folk system of the Tiv, Bartose, or Kapauku Papuans. Bohannan (1968, Chapter 10) finds that the Tiv do not organize their legal system around rules (tindi), but around the jir. The jir, he finds, is “a counteraction on the part of society following upon the occurrence of social acts which could be called ‘breaches of norms.’” The Tiv do not focus on what Western systems of law might call torts, for example, even though they have actions that resemble torts. Instead, they focus on debt. If a Tiv man damages another Tiv’s goods, farms, animals, whatever, the damager is said to be in debt to the victim. As a result, Bohannan suggests, the correct class of this jir might not be tort, which hides the focus of the Tiv, but debt, in the Tiv folk system (1968, p. 112). By showing that the Tiv consider ‘counteraction’, and not ‘law’ as the organizing precept for their social actions, Bohannan (1968, p. 214) retains their true meaning, seeing ‘law’ “not as something universal but as the tremendous cultural achievement that it is.”

This finding was the crux of an argument about the universality of ‘law’ between Bohannan and his contemporary, Max Gluckman (Moore, 1969, pp. 340-348; , 2001, pp. 98-99). Gluckman believed that although different legal systems in different cultures had unique elements, there were some universal concepts. Bohannan rejected this claim, claiming that every legal system was a unique “cultural achievement” (Bohannan, 1968), and that even using the English law vocabulary to represent other folk systems was an unacceptable distortion (Bohannan, 1969). He contends that to describe and analyze the system of justice and judgment of one culture through the interpretation of a system indigenous to a second society can only lead to confusion and distortion (Nader, 1965a, p. 9). On the other hand, Gluckman saw no objection to using English equivalents or approximations, and in fact, saw it as preferable because only when the vocabulary was common might there be a chance to compare different legal folk systems (see Gluckman, 1969). Moore (1969, p. 343) suggests that this disagreement about the vocabulary is because:

Gluckman sees the concepts and principles of law as part of legal systems, whereas Bohannan is most interested in studying the concepts themselves, because he considers them a reflection of the whole organization of the legal system.

Almost two decades later, Geertz (1983, Chapter 8) wrote an influential article where he suggested that law was a “craft of place,” working by the “light of local knowledge” (p. 167). Geertz had three objectives: to get lawyers and anthropologists to work together (pp. 168-170), to present the legal process as cultural (pp. 175-181), and to illuminate, through an exploration of Islamic, Indic, and Malaysian legal system, “different sense[s] of law” (pp. 181-214). Of specific interest in this academic debate about law reflecting culture, is Geertz’s contention that these three cultural traditions had different legal sensibilities. Geertz compared these three systems and could highlight the differences between them because he used the concepts of fact – what it is – and law – what is right. He examines different notions of fact and law in these systems and finds that they “do not just regulate behavior, but construe it” (p. 215). Each culture, in which these norms and happenings are rooted, has a “method and manner of conceiving decision situations so that settled rules can be applied to decide them,” making up the local legal sensibility (p. 215). 
With this finding, Geertz’s work lies in opposition to Gluckman’s and aligns with Bohannan’s – if legal sensibilities are local then there is little hope of finding universal notions of law across different cultures. Nader  (1965a, p. 9) in some ways closes the argument about comparison and description between these anthropologists when she wrote:

The answer probably lies solely neither with Gluckman nor Bohannan, for how an ethnographer goes about laying bare or describing his society is intimately related to what use he believes can be made of such a description.
More recently, French (1995) described Tibetan law as cultural, explaining that “Tibetans understand law, much as they understand the universe, as a kaleidoscopic cosmology” (p. 16). Her main concern is “the mundane perspective: the daily operation of the law in administrative offices and courts as understood by individual Tibetans” (p. 15). French (p. 16) found that:

[A]lthough the external manifestations of the legal system made it look a lot like those of other Asian states or even some Western medieval legal systems, the whole cosmology in which it was couched – a system of thought and practice about how the world operates – was absolutely different.
French finds that the Tibetans had a secular, bureaucratic, and hierarchical legal system that used logical analysis, followed procedures, recorded decisions – in short, looking like any modern legal system would. However, “their legal system was so thoroughly Buddhist that none of the typical maxims… would apply… to Tibet” (p. 343). She finds that Tibetan and Buddhist thinking permeates the legal system in procedure, punishment, the application of rules, and in its notions of truth, fairness, and honesty (pp. 343-346). French’s study of the Tibetan legal system thus ends with a clear demonstration of how it is unique and almost incomparable with others.
Common sense, culture, and law
Gluckman, Bohannan, Geertz, and French are study the rules, organizations, and people that make up the law in different cultures. We now turn our attention to two scholars, Rosen and Posner, who focus more on decision-making by judges and how such behavior is cultural. The problem Rosen addresses is judicial discretion as a cultural phenomenon, of “how judicial discretion is grounded in a cultural base” (1989, pp. 3, 6). Posner is more interested in the philosophy of pragmatic adjudication: how judges might be pragmatic in their decision-making to ensure the maximum benefit to society (1989, 1996). We consider these scholars in the context of Geertz’s writing on common sense as a cultural system (1983, Chapter 4).
Common sense, as Geertz defines it, is more than the “matter-of-fact apprehension of reality” (pp. 75-76). It is, instead, “interpretations of the immediacies of experience” (p. 76). Common sense in this tradition is a cultural system, “a loosely connected body of belief and judgment, rather than what anybody properly put together cannot help but think” (p. 10) a kind of “colloquial wisdom” (pp. 75-76). It is a loosely organized body of knowledge, similar to art, science, and religion, but different in being only a roughcast shape of colloquial, and not a worked up shape of studied, culture (pp. 74-75). It is “not what the mind cleared of cant spontaneously apprehends; it is what the mind filled with presuppositions… concludes” (p. 84). According to Geertz, common sense is made up of reflections on experience, with these reflections debated, discussed, and ultimately organized into a culture-specific system of wisdom. Given this backdrop, it is my intention to show that both Rosen and Posner seem to suggest that judges use or should use a culture-specific common sense to decide on cases that come before them.
Rosen (p. 3) proposes, in line with his training as a lawyer-anthropologist, partly under Geertz, that “a fuller understanding of judicial decision making can be gained by analyzing it cultural characteristics.” His intention is to understand how an Islamic judge, the qadi, with seemingly vast discretionary powers, operates within an overall set of cultural assumptions and beliefs, to determine the indeterminable (pp. 3-4). Specifically, he is interested in understanding how culture affects the qadi’s view of what fact, the public interest, right, and knowledge is.

Almost immediately, Rosen seems to hint at the common sense nature of decision-making by qadis, when he writes (p. 11):

There appears to exist just below the surface of judicial decision making a host of assumptions, attitudes, beliefs, and modes of thought that call for closer inspection. These features, though clearly evident in the law, and not, however, distinctive to the realm of law alone. Indeed, it is precisely because most of the concepts and procedures employed in the legal system are replicated in a number of other domains of Moroccan life that the justice of the qadi reveals itself most clearly when seen in the context of the entire culture. 

Rosen finds that the central underlying theme in all Moroccan dealing is the ‘bargain’ that sets up relationships between people (pp. 11-12), and that judges and litigants alike are concerned about the “milky way of instants” that allows them to construct an idea of how a person will react to a situation by aggregating their reactions to other situated encounters (p. 15). He finds that although the qadi has great discretionary powers, decisions have a certain regularity, in spite of the lack of quoting of precedent or rules because the regularity lies in “the fit between the decisions of the… judge and the cultural concepts and social relations to which they are inextricably tied” (p. 18). In Morocco, cultural assumptions find legal application via judicial articulation: common beliefs find their way into judgments and legal argument (p. 45). The Moroccan system is not interested in antecedent concepts but on “evaluating the consequences of people’s actions.” There is a logic of consequence, and not a logic of antecedence (p. 50).

Rosen stops short of making a link between cultural assumptions, a sort of common sense in Geertz’s terms, and legal presumptions – but there is, nevertheless, a link. He notes that “cultural assumptions, molded and articulated by judicial action, deeply suffuse the content and application of the court’s assessment of facts” (pp. 28, 45), and he goes on to say that “legal presumptions [are often] little more than judicial recognition of local assumptions.” Recognizing how these assumptions found their way into the law from culture, or into culture from the law is how Rosen sees the close correspondence between the two arenas (p. 44). Obviously then, law is cultural, and judges depend on local cultural assumptions, that is, the local common sense.
Rosen makes two findings that tie in well with Posner’s work. First, he notes that there are three main approaches in legal reasoning. Apart from following an articulated set of rules, and gauging an individual’s actions against a broad standard, there is a third: ‘not being too wrong’ (pp. 40-41). Posner admits that judges might use a ‘puke’ test of disgust as a way to decide when to use their own discretion and when to apply existing rules or precedent (Moore, 2001, p. 100; Posner, 1996, p. 2). In Morocco, Rosen finds that a qadi might put aside a popular opinion and favor a minority opinion to achieve a socially useful goal or to avoid an unintentional harm resulting from the application of the majority opinion. Of course, for the qadi to succeed, he has to have the social and political capital, as well as the backing of the legal sources such as the Quran (Rosen, 1989, p. 47). It is interesting that the qadi’s ‘not being too wrong’ and applying a minority opinion sounds so similar to the Western ‘puke’ test in pragmatic adjudication.
Posner suggests that “social institutions - whether science, law, or religion - were the product of shifting human desires rather than of a reality external to those desires” (1989, p. 1655), that, as Cardozo suggested, “the final cause of law is the welfare of society,” not immutable principles. The question then is, where can a judge turn for the knowledge that is needed to weigh the social interests that shape the law? Posner cites Cardozo, who wrote, “I can only answer that he must get his knowledge... from experience and study and reflection; in brief, from life itself” (1989, pp. 1656-1657). 

Common sense is composed of reflections on experiences in the world, Geertz suggests, resting its case on the assertion that it is not a case at all, just “life in a nutshell” (p. 75). Thus, pragmatic judges might seem to draw on their common sense to weight the social interests that shape the law and their decisions. Indeed, pragmatism has been summarized as a “philosophy rooted in common sense and dedicated to the transformation of culture, to the resolution of the conflicts that divide us” (Sleeper cited in Posner, 1989, p. 1661). Further, in a later article on pragmatic adjudication, Posner (1996, p. 10) writes:

When judges try to make the decision that will produce the ‘best results,’ without having any body of organized knowledge to turn to for help in making that decision, it seems they must rely on their intuitions.

This again seems to indicate that judges, at least pragmatic ones, have to rely on their common sense to make decisions, especially when they are faced with novel and interesting cases, or when they believe that resorting to precedent might be harmful or lead to undesirable results. Posner (1996, p. 4) defines a pragmatic judge as one who “always tries to do the best he can do for the present and the future, unchecked by any felt duty to secure consistency in principle with what other officials have done in the past.” Consequently, a pragmatic judge will be consistent with the past only if such consistency will produce the best results for the future. This is in opposition to legal positivism, where judges view themselves as mere appliers of legislated law and seek unexceptional consistency with precedent. This take on pragmatism resonates with the Moroccan qadi’s ability to go with the minority opinion (Rosen, 1989, p. 47). Even more interestingly, given Rosen’s findings, Posner (1996, p. 5) explains that: 
the pragmatist is not uninterested in past decision, in statutes, and so forth. [Instead,] the pragmatist judge… regards precedent… as sources of… information about the likely best result in the present case…. But… he does not depend upon them to supply the rule of decision for the truly novel case.
Rosen and Posner will form the theoretical starting points of this dissertation. This is because most, if not all, the regulatory activity at TRAI is based on common sense, but still has to maintain regularity with previous regulation, and with political and economic expectations. The situation of staffers at TRAI is thus similar to the qadi judges Rosen studies as well as American judges about whom Posner writes. Using Rosen’s and Posner’s work as models, I will be to locate the cultural roots of telecommunications regulation in India by observing my pragmatic and culturally enmeshed interlocutors.
Politics and anthropology

As Moore (2001, pp. 99-100) points out in her review of the earlier scholarship on law as cultural:
The emphasis Bohannan and Geertz put on the importance of cultural difference preceded today’s full-blown politics of identity… Today, cultural difference is a sectoral political cause in many parts of the world… [and] culture as the source of legal form remains a live proposition. It serves those who have their own political reasons to emphasize collective boundaries, and to distinguish themselves from others.
In this section, I briefly outline the criticisms leveled against anthropology in the post-colonial era. We then turn our attention to Taylor’s (1992) writing on multiculturalism and identity politics to understand how ‘culture’ is political, and the describe the impact the politics of anthropology has on the identification of the cultural roots of law.
The post-colonial challenge
The seminal work in the field of postcolonial studies was Edward Said’s Orientalism (1978). Said was interested in the Middle East and Asia as “one of [Europe’s] deepest and most recurring images of the Other” (p. 1), and how “European culture gained in strength and identity by setting itself off against the Orient as a sort of surrogate and even underground self” (p. 3). Power and force entered into his treatment of the generation of images about the Orient by the Occident: their relationship is one of power, domination, and a complex hegemony (p. 5). In addition, Said was interested in how knowledge and its generation were political, where the writing about the Orient fit into the existing imperialist structures of colonial powers (pp. 9-15). Said hoped to “illustrate the formidable structure of cultural domination” of colonial powers in knowledge generation and representation (p. 25) in order that their domination could be understood and ‘unlearned’ (p. 28). Through an understanding of this domination, people in post-colonial nations could understand themselves as “something more than what this [representation] said they were” (Said, 1985, p. 93). 

Following an acceptance of the effect of colonialism on humanist science, anthropology was in crisis by the 1970s. There was a challenge to the Occidental monopoly on representation of the Orient; previously willing subjects had begun to reject the presence of the anthropologist, and a growing criticism within the field for the failure of anthropologists to “come to terms with and accept responsibility for the political implications of their work” (Lewis, 1973, p. 581). This crisis developed in the post-colonial world, as subject societies became independent or developed a strong sense of identity. Anthropology grew into a science of Westerners studying primitive societies, both because the West wanted to understand itself better, and because primitives could not study themselves and provide answers the West wanted. Anthropology was also involved, directly and indirectly, in the process of colonization as imperial states wanted to learn about the cultures they ruled over; the anthropologist, however, did not see her or himself as contributing to or being influenced by colonialism (Lewis, 1973, p. 582). The power relationship had its basis in the fact that the anthropologist was part of the dominant group. This power over colonial subjects opened doors for the fieldworker and made his ethnographic subjects compliant. The existing power structures were not unnoticed; researchers did not see it possible to be in a “colony without participating in the power and privileges of the dominant group” (Lewis, 1973, p. 583). Lewis takes the position that:

the dominant political interests of the times not only blinded many anthropologists to the implications of their position, but also influenced them, apparently unconsciously, to justify the prevailing colonial system. (p. 583)
Anthropology participated in the construction of the image of the non-Western as primitive and as the ‘other’, especially by recording the differences between that culture and Western civilization. Recording differences, Lewis believes, supports continued subjugation of the studied group (p. 584). Finally, one cannot understand culture without putting it in context, especially in terms of political and economic pressures that might be present. Lewis writes that ignoring such pressures makes culture a rationalization for the status quo (p. 585).

Identity politics

Taylor’s influential essay (1992) on the politics of recognition addresses how nonrecognition or misrecognition of identity can inflict harm and be a form of oppression, “imprisoning someone in a false, distorted, and reduced mode of being” (p. 25). His writing falls into the realm of post-colonial thinking, and more specifically, addresses the subaltern within the post-colonial discourse. Just as the Oriental was a foil for the Occidental to define itself, the subaltern minority was the foil used for the majority to define itself.
 Taylor posits that “[our] own identity crucially depends on [our] dialogical reactions with others” (p. 34). In earlier times, social categories automatically defined identity – one was born a Duke or a serf. However, in the present era of republican society, categories did not define identity a priori, and “identity can be formed or malformed through the course of contact with significant others” (p. 36). In this process, the withholding recognition is a form of oppression, and a politics of difference has arisen around the modern notion of identity (pp. 36-38).

Identity in complex nation states like India, which is composed of scores of different cultures, each distinct in its language, customs, and laws, reminds one of the conceptual mystery of the poultry trade that Geertz refers to: “What is a chicken? Anything that is not a duck, a turkey, or a goose” (1983, p. 171). Social identity develops through differentiation, contrast with the ‘other’, and this leads to interesting questions about who’s culture is chosen as the root for critical systems such as law, with the certain answer of the dominant group.
Which roots? Law as cultural in the post-colonial and subaltern
In her review of the relationship of law and colonialism, Merry (1991) explains that law was a vehicle of colonialism, and that imperial powers saw their law as a gift given to the ‘savages’ to save them from their primitive customs. Law played a role in the “establishment of colonial control” (p. 890), and “is an instance of its capacity to reshape culture and consciousness” (p. 891). As Moore suggests, Geertz (1983, Chapter 8) and Bohannan (1968) consider law as cultural before the post-colonial and subaltern critique of anthropology (2001, pp. 99-100). For example, while Bohannan clearly acknowledges the presence of imperialist power in his research sites (1968, pp. 7-14), he does not analyze the effect how his informant’s linking him with imperial power might have impacted his access to the site, his interactions with these informants, or their responses to his queries.
In identifying dressing “like a 1930s British missionary – in long shirts and skirts, [her] hair in a bun,” French (1995) discloses that she uses the image associated with the most powerful imperial power in South Asia to “conform more readily” to her key informant’s “image of a respectable, educated foreign female” to smooth over “a conflicted relationship” (p. 9). In addition, French gives an extended account of the political environment of Tibet (pp. 45-52), and makes her intention clear: to allow us to think more clearly about our assumptions and the possibly contingent nature of our cosmology of law (pp. 346-347). French uses Tibetan translations of law codes in her work, learning about them through the process of constant dialog with a key informant (pp. 9-11), instead of translating or developing them herself. By including the informant and the subaltern in the final analysis, her work fits in with the post-colonial understanding that her subjects can speak for themselves, and are capable of generating their own narratives that deserve inclusion into her account (Chapter 25).

Post-colonial legal anthropology also includes the work done by non-Western legal scholars about their local legal systems. Here, the Orient represents itself. In the following section, I summarize work by Khare (1972) on the sources of Indian personal law. This is one example in a growing body of scholarship about law generated by the ‘Orientals’ themselves (Galanter, 1968a; Merry, 1991).
Legal anthropology: The Indian case
“The Indian on the prairie, before there was the White Man to put him in the guardhouse, had to have something to keep him from doing wrong.” (Hoebel, 1968, p. 4)

In this section of the paper, I review some of the literature in legal anthropology that focuses on India. Most of the work in this area is about personal law, that is, law related to marriage, succession, wills, and inheritances, among other things. Personal law is important as a subject of study because of the insights it provides into the organization of the culture where it exists. This section will sketch some of the areas where anthropologists have conducted research about the Indian legal systems.
Sources of Indian law
The first area of interest focuses on the sources of Indian law, specifically, the indigenous, pre-colonial law that existed before Muslim and British colonial rule.
 Rocher (1978) and Geertz (1983, Chapter 8) have written influential accounts about Hindu law and its inseparability from Hindu culture.
Rocher begins by explaining that Hindu law had no term for ‘law’, but that only when the British deemed it necessary to generate a body of personal law that the treatises on dharma, which could be translated partially as duty,
 were translated and made into law in the modern sense of the word. He claims that they established that dharma equals law (p. 1283). Rocher sees dharma as the “pivot of the entire [legal] system” (p. 1284). In the Hindu philosophy, dharma regulates all the activities a person undertakes: law and action thus become inseparable. The texts from which the laws were codified, the shastras and the Vedas, form the basis for Hindu law (pp. 1289-1292). Rocher concludes by tracing recent developments (pp. 1302-1305). He finds that the “Hindu public at large fully accepted… [the] perfectly hybrid system of law created by the British,” that combined Western legal thinking with Hindu notions of justice (pp. 1304-1305), and he believes it will be difficult, if not impossible, to do away with the Hindu personal law code and replace it with a uniform secular civil code.
As Geertz (1983, pp. 195-196) reported, while the animating idea in Indic law is the concept of dharma, the legal system has complex and diverse local forms, “joined,” as he, almost frustrated, exclaims, “to its cognates by only the most cousinish of family resemblances.” Unlike sharia law in the Islamic tradition, which is uniform across space, Indic law “absorbed into itself a vast plurality of local practices, symbols, beliefs, and institutions.” While the decision-making level was scattered and highly localized, the grand idea behind all of it was common: a “cosmic doctrine of duty,” of dharma.

Geertz believes that the Indic legal sensibility is unique in that “right and obligation are seen as relative to position in the social order, and position in that order in transcendentally defined,” and that fact, in this tradition, is construed as a species of law. The “dharma idea – that the codes which govern the behavior of the various sorts of men and women define what they primordially are” (p. 198). The legal and factual are part of the single order within dharma. For the Hindu, rejection of law is rejection of nature and this is the transgression that attracts correction (p. 199), and this correction – and the direction of law – were administered by the king, not the jurist (p. 200). The king would convert dharma to rules, and in the Indic tradition, this conversion is framed in terms of the righteousness of the king – that he knows his dharma (pp. 200-201). The administration of law was secured by tribunals that had learned advisors on them, and codification of the royal dharma (p. 203). Geertz also comments, albeit briefly, on the continuance of law based in dharma in modern post-colonial India. “Not everything is changed utterly,” he writes, “and most especially not the forms of legal sensibility. Secular, or somewhat so, law may have become; even causidical. Placeless it has not” (p. 207).
Indigenous law in modern Indian law
A long continuing debate about Indian personal law has been whether indigenous law is around today. Menski (2001) and Khare (1972) represent the group who believe that Hindu law is the basis for post-colonial law in India. Khare begins by asserting that “legal institutions are… a product of and constantly molded by indigenous culture” (p. 71), and is interested in the folk or popular view of lawyer’s law – its “social-cultural conception” (p. 74). Khare warns us, a la Bohannan (1969), that the anthropologist should avoid preconditioning the analysis of non-Western legal systems by studying them using Western notions of law (p. 71). In explaining lawyer’s law in India, Khare believes that it “cannot be sociologically understood unless it refers and relates itself to the sacred conception of ‘Law.’”
 As a pointer to the lack of research of non-personal law issues in India, Khare suggests that the institutions of marriage, family, kinship, and religion, which come under personal law, are insulated from lawyer’s law, and are directly driven by Hindu concepts of law, than are economic and political causes, although contexts and modernization (e.g. secularization) are important controlling factors. 

As one of Khare’s (p. 77) informants explains, court law is regarded as profane and undesirable in India because even though it has been around since 1763, it exudes western normatives of social behavior. Thus, Khare find that, “the ways of the court are regarded as ‘foreign and deceptive at every step, unless there is someone acquainted who can help find the way’” (pp. 67-68). Helplessness is the main feeling in such labyrinthine procedures. He finds that, “almost always the litigating parties may feel that they gave more in time, money, and energy that they received through the court justice” (p. 68). Thus, the wise do not seek justice through formal courts, but seek alternative and saner means of settlement. The informal settlement, before going to court, or the compromise, after going, are “both morally and socially desirable” (p. 80). Legal specialists, lawyers and judges, even though they claim to push negative cultural notions into the background, are “products of their culture,” and admit, Khare (p. 81) finds, to be:

aware of folk images of law on the one hand and the ‘moral, conscientious (righteous) implications of [their] decisions, on the other. They were particularly careful to weigh their decisions not only in terms of the legal evidence and precedents but also against ‘the demands of one’s own conscience. And wherefrom comes out conscience? – from our own cultural upbringing and the principles that direct it.

“Both at the conceptual level and within processes of official law-making and policy formulation, postmodern Hindu concepts and rules retain a powerful voice in how India, in the 21st century, is seeking to achieve social and economic justice for over a billion people.”

Modernists see Hindu law as dangerous to women and oppressed classes. In line with the formation of a secular state, they want to see Hindu law reformed away – displaced by a modern, secular, legal system. However, Hindu culture and tradition has the ability to adapt and modify to respond to external pressures, such as the modernizing influences of the West. Due to a compartmentalization of Hindu law away from the discourse of India’s political and economic development, “Hindu law and the entire legal framework of India curiously do not figure as central or even peripheral parameters of development and modernisation in such historical and political science debates. Conversely, the leading studies on Hindu law focus on their specific subject area and take virtually no notice of the wider environment within which legal developments have been taking place.” 

Menski (2001) argues that, “Hindu law, as the dominant Indian personal law… has continued to play a key role in the development of the state legal apparatus and will continue to do so.” He suggests that since the entry of the British, and through Independence, “in social reality, all that happened was that the official Indian law changed, while more and more of Hindu law somehow went underground and became unofficial law.” To prove that Hindu law escaped modernization of the Indian legal system, Menski argues that separating Hindu religion from Hindu law is impossible: if the Hindu religion expects that everyone always do the right thing, he writes, then how can we expect modern Indian law to abolish Hindu law. “Hindu law as a conceptual entity has remained an integral part of the living and lived experience of all Indians,” he suggests, “particularly of those very diverse people who might call themselves Hindus, or whom others refer to as Hindu.” Menski thus believes that “Indian laws in all their various manifestations are strongly rooted in Hindu concepts.”

Galanter (1989) represents the other side of the argument, suggesting that contemporary Indian law has substantial foreign roots, and that the modern system introduced by the British, “transformed and supplanted the indigenous legal systems – in particular, that system known as Hindu law” (p. 15). He argues that the British monopolized law and brought it under the control of colonial government (p. 17), even as they allowed indigenous law to continue mostly unchanged in the area of personal law (p. 18). As the colonial judicial system grew stronger, it took away the administration of indigenous law from informal tribunals and curtailed the applicability of indigenous law. Following Independence, and the further integration and consolidation of the modern legal system, the secular Constitution established powerful federal and state legislatures with the Supreme Court of India as the court of final appeal. As a result, the sources of Hindu law have been completely removed from the modern system, and Galanter asserts that “official law of the modern type does not promote the enrichment and development of indigenous legal systems; it tolerates no rivals” (p. 36). For Galanter, modern law has completely displaced indigenous law.
Yet, Galanter simultaneously also believes that modern Indian law is ‘notwithstanding its foreign roots and origin… unmistakably Indian in its outlook and operation’” (Setalvad, 1961 cited in Galanter, 1968b, p. 215). He finds over twenty years of fieldwork that Indians, from the “professionals, the urban elite, and some villagers,” believe that the colonial system of law was now their system, and that there was no desire to get rid of it (1989, p. 92). He suggests that since “law as an institution is more differentiated from everything else,” the fact that the colonial system of law replaced a system that fit neater with other institutions does not matter. Instead, he writes, “India has moved from a situation in which all the major intellectual-institutional complexes… were more or less compatible” to one where the complexes are “more differentiated from each other.” Since the institutions do not flow into and reflect each other in the same way, it is more difficult to spot a foreign element just because it does not appear not to fit with other elements (1989, p. 93). This fits in with Galanter’s overall position because he does not see the resurgence of indigenous law as feasible (1989, Chapter 3).
Derrett (1984) takes a middle position stating that there is little hope that the indigenous principles of law and dispute settlement, displaced by colonial law, can ever make a comeback in India (pp. 1-2). However, he observes the presence of “a sentimental interest in the ancient system and its concepts of right and wrong [that was] pervasive, vocal and even inspiring.” Derrett believes that the dominant legal system is not the only option, and that “it is only a matter of time before a system of ‘people’s justice’ emerges in India,” that “the past [is] evidently alive” (p. 2).

Galanter takes the stand that indigenous law is dead, but that modern law is local; Menski and Khare state that Hindu law is alive and well, even if only in personal law; and Derrett positions himself halfway – indigenous law is not dead, but it is not coming back. Thus, even with the disagreements, all arguments in this debate point to one result: either because modern Indian law has its own unique Indian-ness, or because it reflects indigenous practice, the Indian legal system is unique and based on social and political arrangements, and above all, Indian law is local and reflects either in procedure or perception, Indian culture.
Indian law for the non-lawyer

There is substantial interest in how non-professionals understand and interact with the law in India. The seminal article that examines lawyer’s law from the ‘native’ point of view is Cohn (1965). Cohn examines how Indian villagers view lawyer’s law and what interactions with the court mean for them. For most Indians, there are at least two analytically distinct sets of social norms and arenas in which norms are sanctioned (p. 82): local law-ways, and lawyer’s law. Cohn finds that villagers use courts for their own ends, and that some are skilled at “manipulating revenue, police, welfare, and judicial officials to minimize their effect on local institutions and affairs” (p. 104). He discovers that (pp. 105-106): 

[T]o the villager, the rights and wrongs in a case were secondary to his ability to manipulate the court though access to minor court officials, the hiring of clever lawyers, the fabrication of evidence, and the marshaling of false witnesses. 

Reflecting Moore’s (1973, p. 743) argument about law and social change, Cohn finds that modern Indian law “has affected the bulk of the population in varying ways, but most infrequently in the ways those creating the legal culture intended” (p. 104). Also supporting the study of the non-profession, Morrison (1968a, p. 302) suggests that any study of the Indian legal system must take the point of view of “the lay participant whose idea of ‘what counts’ may bear little resemblance to legal stipulation.”
Studying up: Indian legal professionals
While there is support for, and some work done on non-professionals and their interactions with the Indian legal system, there is also interest in studying legal professionals. For example, Galanter (1968b, p. 211) admits that there is little known about “the lawyer at work within the government, though… there are a large number of legally trained persons at the highest level of the executive and in administrative positions.” While he supports studying the “popular notions of legality,” he also believes that “we must look beyond the records of the legislatures and the higher courts to the workings of the lawyers and the police, to the proceedings of the local courts, to the operations of informal tribunals, and to popular notions of legality” (1989, p. 4). In 1968 a special issue of the Law and Society Review had articles by scholars interested in Indian lawyers (Schwartz, 1968). While this issue had mostly descriptive notes (Gadbois, 1968; Koppell, 1968; Merillat, 1968; Morrison, 1968a), there were some accounts of the social and professional lives of lawyers (Lewis Levy, 1968; Morrison, 1968b; Rowe, 1968), and historical research (Rocher, 1968; Schmitthener, 1968). None of these articles involved actual observation of court proceedings by the authors.
The proposed dissertation will, therefore, not only be a contribution to an interesting and on-going academic debate about how law reflects cultural premises, but will also be unique in that it will be based on ethnographic participant-observation.

Cultural communication and laws
We now examine how law and communication are cultural, and how they relate to each other. In order to do this, I will focus on one specific example: the law and culture of freedom speech. This example, about a key cultural component of the modern democratic state, an important legal right, and an influential constructor of communication, will help us understand how law, communication, and culture are related. The case-law surrounding free speech is voluminous (Ku, Farber, & Cockfield, 2002), but we will focus on one specific case that highlights a clash of cultures, the role of law, and how free speech means different things in the United States and France. Lawyers refer to this example colloquially as the French Yahoo case.

The case revolves around two French organizations taking objection to Internet website Yahoo allowing the sale of Nazi memorabilia on its auction site. The French case turned on its restriction of anti-Semitic or Nazi hate speech. For the French, this was a simple decision to make. Selling Nazi memorabilia is a crime in France, and although Yahoo is a company based in America, these web pages are accessible in France – hence Yahoo had committed a crime. The French court ordered Yahoo to prevent French Internet surfers from accessing such auctions or any other site or service that promotes Nazism or denies Nazi crimes (Frydman & Rorive, 2002). Yahoo was most unwilling to implement these orders, claiming that they violated First Amendment protections on hate speech, and they filed a counter-suit in the Northern District Federal Court of California. The District Court granted a summary judgment in favor of Yahoo, supporting Yahoo’s claim that the French order would infringe its freedom of speech.
 Although the Appeals Court dismissed the harm to the concept of free speech in its opinion, this case brings to the fore a clash of cultures, and with this clash, highlights differences in law and culture within the context of communicative practices.
Specifically, there is, as Frydman & Rorive (2002, p. 2) point out, a difference in the meaning of protected speech on the different sides of the Atlantic. The US Constitution protects hate speech, while many European nations have limits on, or ban hate speech.
 The habits, practices, and norms of speech in Europe, which witnessed the horrors of the Holocaust firsthand, create a culture that sees hate speech as wrong and dangerous – something that is not grammatical and not lawful. On the other hand, Americans, while they might see hate speech as wrong (and both US courts in this case agree with the French on this) accept it as protected because of the cultural prejudice against censorship of political speech no matter how undesirable (Kairys, 1982).
The rules that govern communication include the laws about the freedom of speech, but these are not the only rules that govern communication. Rules about communication have a processual characteristic, in that there are both internal rules within communities as well as state-generate laws that govern communication (Moore, 1973, p. 57). Not only are state-generated rules culture-specific, such as the First Amendment with its high regard for political speech and individual liberty or the Second World War influenced European freedom of expression laws, but also communicative practices are culture-specific. Social and power relations structure communication within cultures, and the structures of communication are culture-specific (Woolard, 1998). Indeed, language ideologies, which structure the nature of communicative practices, are processual and embodied in living practice (Spitulnik, 1998, p. 164).
Apart from the French Yahoo case bringing to the fore the clash of cultures through the clash of communicative practices and law, there is another aspect: it tells us about what the ‘ought’ is for both expressive and legal behavior in the US and France. Legislation about hate speech will not eliminate hate speech, and both the French and American governments know this. That is not the question, though. The law in France displays an ‘ought’ – there ought to be no hate speech in France. How much of this is effective depends on French language ideologies.
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� For a thorough discussion of the subaltern, see Spivak, G. (1988). Can the subaltern speak? In C. Nelson & L. Grossberg (Eds.), Marxism and the interpretation of culture (pp. 271-313). Urbana: University of Illinois Press; Bhabha, Homi K., (2001), Unsatisfied: Notes on vernacular cosmopolitanism, in G. Castle (Ed.), Postcolonial discourses: An anthology, Oxford: Blackwell.


� Although this quotation from Hoebel refers to Native American-Indians, it is apt, without modification, to capture the question of indigenous law in India.


� Muslim rule in north India began in 1206 A.D. and continued until 1857, when the Queen of England became Empress of India. Muslim rule had been in decline since the mid 1700s. India became independent in 1947 (Menon, 1956; Nehru, 1946).


� Dharma, as Geertz (p. 197) mentions, is very difficult to translate because of the long list of meanings the word has. For example, it could mean, law, usage, customary observance, duty, morality, religious merit, good works, righteousness, and truth. See also Rocher (1978).


� Khare defines lawyer’s law as “a public, institutionalized mechanism for maintaining public order, facilitating cooperative action, legitimizing power, authority and influence, and defining and reinforcing rights and responsibilities” (1972, p. 74).


� There are two causes in this story. One is the French La Ligue Contre Le Racisme et L’antisemitisme and L’union des Opinion Etudiants Juifs de France v Yahoo! referred to here as LICRA v Yahoo, or French case filed before the Tribunal de Grande Instance de Paris, and Yahoo’s case in the United States, referred to as Yahoo v LICRA or the US case. Yahoo v LICRA was decided in the North District Court of California and reversed in the 9th Circuit Court of Appeals.


� There is another important legal issue, that of jurisdiction, which we will not address here. 169 F. Supp. 2d 1181, 1194 (N.D. Cal. 2001). The Circuit court made its decision to reverse the District court’s decision on the basis of lack of its personal jurisdiction over the French organizations and court.


� This is most clearly visible in the wording of the First Amendment of the Constitution of the United States and Article 10 of the European Convention on Human Rights.





