Plan 471

Volume II Course Notes Summary

	



Chapter 5: Development Control Techniques

Makuch: The Need for Reform (1983) [5.1 – 5.10]

· zoning standards generally become minimum standards because it is centred on land-use allocation;

· ordinarily cannot impose positive obligations since it is prohibitive in nature;

· zoning simply restricts to prevent the worst and frequently inhibits the better;

· the Planning Act provides authority for a certain amount of control through zoning over height, bulk, location, size, floor area, spacing, external design, character and use of buildings;

· municipalities are unable to include control over landscaping, individual design and individual location;

· Re Mississauga Golf and Country Club Ltd. denied municipal councils in Ontario the authority to impose positive duties on developers;

·  in Re O’Donnell and City of Belleville the courts struck down a by-law attaching as a condition that municipal services first be in place;

· zoning was not intended to create positive obligations, but rather to set out basic standards for the development of the community;

· because of an ability to spot zone and because of the need to respond to market forces, rezonings occur frequently and some of the values of zoning – such as predictability and certainty – have been lost;

· bonusing is a technique that has been oft used lately but has the problem of being uniform in its application;

· with the holding zone technique, the municipality deliberately zones the land as a holding zone, severely restricting land uses and then rezones the property when the developer has entered into an agreement respecting conditions and obligations;

· it is ironic (i.e. with holding zones) that the courts have attempted in many ways to limit municipal authority while in these situations allowing very broad control;

· the essence of the legislated development control scheme is that development can be approved on a case by case or discretionary basis without the need to pass a by-law to approve the development – in addition, conditions may be imposed;

· of all provinces, Nova Scotia and Alberta appear to have taken the furthest step away from traditional zoning;

· under the Planning Act, a municipality with an Official Plan may by by-law designate the whole or any part of a municipality as a site plan control area – this prohibits anyone from undertaking development unless approval has been given to plans showing plan elevation and cross-section views for each industrial and commercial building and each residential building containing 25 or more dwelling units;

· the agreement (for a site plan control area) can be registered and will therefore bind subsequent owners – height and density cannot be controlled under a site plan control area.

Niagara Escarpment Planning and Development Act [5.11 – 5.12]

· when and where the Niagara Escarpment Plan is in effect, no municipality, ministry or planning board shall undertake to improve a structure or pass a by-law that is in conflict with the Niagara Escarpment Plan.

Re United Aggregates Ltd. and Niagara Escarpment Commission (1996) [5.13 – 5.16]

· UAL took the position that its activities were not regulated by the NEPDA since the operation of their quarry was established before the enactment of the NEPDA in 1973;

· the NEPDA states that no person shall undertake any development in an area of development control unless the development is exempt or unless a development permit is issued;

· it was unreasonable to think that the legislature intended that a quarry could continue in operation indefinitely free of regulation – such an interpretation would amount to reading in a legal non-conforming use provision into the Act;

· held that all “developments” that are undertaken are caught unless specifically exempted by regulations pursuant to the Act – a permit is therefore required.

Report of the Planning Act Review Committee on Holding By-Laws (1977) [5.17 – 5.18]

· note two situations where municipalities should be able to place land into a “holding” category:

1. where rural land is to be converted into urban use at some future time and it is not feasible in advance to establish the exact specifications for the future urban uses;

2. where it is not possible to establish in advance precise quantitative performance specifications (especially in environmentally sensitive areas);

· a municipal council should be able to place such properties in a holding category so that preemptive development is not allowed to take place without prior municipal review;

· holding by-laws, like interim control by-laws, should specify the uses which are permitted by right during the period of the hold, [but] unlike interim by-laws, these need not be limited to any specified time period.

Re City of Toronto Official Plan Amendment 333 (1986) [5.19 – 5.32]

· the City of Toronto approved amendments to its OP for an area know as the “Railway Lands” – essentially a Part II Secondary Plan amending the Part I Official Plan;

· the implementation strategy chosen was to divide the lands into 14 precincts and to zone them reflective of the OPA;

· the holding zone symbol “H” was employed in all but one precinct and could only be removed once certain conditions had been complied with to the satisfaction of the City;

· the appropriateness of using [then section 35] of the Planning Act is based on the following principles:

1. the need for the holding policies and provisions had to be demonstrated;

2. the policies relating to the use of the holding symbol had to be contained in the Official Plan;

3. the by-law containing the holding symbol had to be sufficiently complete to represent appropriate zoning controls for the lands when the symbol would be removed;

4. the permitted uses and regulations contained in the zoning by-law had to be consistent with the proper principles of community planning in that potential land use impacts, conflict problems and servicing deficiencies had to be identified and addressed by by-law or feasible measures of council;

· assessing the impacts (of the development) has to be done in putting the “H” on, rather than when taking it off;
· held that the use of section 35 in the amendment and by-law is appropriate to, consistent with, and fundamental to the proper planning and incremental development of the lands;

· it is not a function of the Board to interpolate some additional right of appeal where in fact none exists;

· such an appeal or alternate amendment/proposal should be made at the time of consideration by council to place the holding symbol – an appeal to the Board is available at that time.

Report of the Planning Act Review Committee on Interim Control By-Laws (1977) [5.33]

· a municipal council should be able to control development on an interim basis when it decides to review or change the existing land use and development policies in a given area;

· interim control is needed in situations where council is contemplating a change in policy or where circumstances have changed since the zoning in effect was enacted, such that the municipality’s future options are not preempted while the new policy is being established;

· interim control by-laws should be limited to a duration of one year, with an allowable extension for a further maximum of one year;

· further use of an interim control by-law in a given geographic area should be prohibited for a three-year period following the expiry of the original control or extension by-law;

· when the control by-law expires, the original zoning would be restored, unless amended by a new zoning by-law of indefinite duration.

Nolan et al. v. Township of McKillop (1987) [5.37 – 5.40]

· an interim control by-law was passed by the Township of McKillop to prevent the new buildings from being established for the purpose of housing livestock;

· the onus was on the municipality to substantiate the planning rationale behind the authorizing resolution and the interim control by-law, the by-law had to conform to the Official Plan, and the authorized review had to be carried out fairly and expeditiously;

· the planner admitted that the impetus for the interim by-law was the application before it and that a background study was not prepared in contemplation of the by-law;

· however, the interim control by-law was passed to provide the township with sufficient time to complete its planning process by means of enacting a secondary plan and subsequent zoning by-laws;

· held that even by the strictest interpretation of the legislation that the municipality had acted in a fair and impartial manner and demonstrated that the interim control by-law is necessary to complete its planning process;

· [then] section 37 (1) does not preclude a municipality from considering earlier, relevant studies in determining its final position, which is the action that it took in this case.

Re Equity Waste Management of Canada et al. and Corporation for the Town of Halton Hills (1997) [5.41 – 5.52]

· the Town of Halton Hills was undertaking an urban structure review study (HUSR) of an important industrial corridor where the long-term planning goal had been established to provide services for high-intensity and high-quality industrial development;

· on June 20, 1994 the Town passed an interim control by-law freezing developments in the corridor despite the two applications on file (one had an approved site plan);

· the applicants successfully appealed to the OMB on the premise of bad faith;

· held that the only statutory condition required of a municipality to put an interim control by-law in place is that it direct a review or study to be undertaken (and this was met);

· the motions judge erred in placing the onus on the Town to justify the by-law – the onus is on the moving parties to prove bad faith (otherwise inconsistent with Boyd Builders);

· furthermore, a court should not be quick to find bad faith because members of a municipal council, influenced by their constituents, express strong views against a project;

· the court did find that the OMB had been the best available party to handle the dispute.

Pongray v. Town of Pelham [5.55 – 5.57]

· the applicants had entered into a written agreement with the town to demolish the original house on Canboro Road within 90 days of occupying the new house;

· the parents became ill and due to financial and other reasons wished to inhabit the original house and an application for a minor variance was commenced;

· the planning advice given suggested that to allow this by-law to be passed would result in ad hoc planning, contrary to the policies enunciated in the Official Plans;

· held that the subject by-law might create a “granny flat” situation but certainly not one envisaged by either the town or the ministry and was premature at best;

· hardship is not a relevant factor in planning matters.

Re City of Waterloo Temporary Use By-Law 86-86 (1987) [5.57 – 5.60]

· the City of Waterloo and the Ministry of Housing entered into an agreement to locate 12 portable housing units throughout the province as part of a demonstration project – the City enacted a temporary use by-law;

· the appellants objected to the visual impact of the portable structure, its impact on property values and the appropriateness of the accommodation being provided;

· it was suggested by the appellants that the requirements of section 34 is required before section 38 can be implemented;

· held that the subject proposal is on all fours with section 38 of the Planning Act;

· the Board disagreed with the neighbours that the visual and value impacts would exist such that they could not be covered by the provisions of the temporary by-law.

Bullock: Development Review – Issues of Jurisdiction and Discretion (1990) [5.61 – 5.81]

· developers often regard site plan review as a relatively innocuous planning control;

· the present section 40 does not require OMB approval of site plan review by-laws, though a decision by council not to approve can be appealed to the OMB;

· council may delegate site plan review to either:

· a committee of council;

· an appointed officer of the municipality identified in the site plan review by-law;

· a failure by the reviewing agency to fulfill or comply with the required provisions may enable an applicant to avoid a review altogether or void a rendered council decision;

· the definition of development (section 40(1)):

· the construction, erection, or placing of one or more buildings or structures on land or the making of an addition or alteration to a building or structure that has the effect of substantially increasing the size or usability thereof…

· the OMB in Re Township of Nepean Restricted Area By-Law 73-76 suggests that site plan review is not appropriate in rural areas and ought to be considered a “city thing”;

· a by-law implementing the whole or any part of the proposed site plan control area designated in the Official Plan must be passed by the local municipality [in order for it to have effect];

· the usual grounds for challenging municipal by-laws are also applicable in respect of site plan control by-laws;

· section 40 does not include a well-defined test or list of objective manners to be considered in determining whether or not to approve site plans, instead:

· no person shall undertake any development…unless the council of the municipality or…the Municipal Board has approved one or both, as the council may determine of the following:

· plans;

· drawings;

· there are at least three express statutory restrictions to council’s discretionary power:

· nothing shall confer the power to limit the height or density of buildings;

· the municipality cannot require elevation and cross-section drawings for residential buildings with less than 25 units unless specific policies to that effect are included in the Official Plan;

· highway widenings cannot be required unless the highway to be widened and the extent of the proposed widening are shown or described in the Official Plan;

· section 41(8) is important and intended to ensure that a developer receives credit for payments made pursuant to planning approvals obtained prior to site plan review;

· site plan review is designed to permit maximum flexibility through the judicious exercise of discretion to approve individual developments on a case by case basis;

· the purpose of section 40 is not to permit the municipality to impose further use or building standards controls nor is it to permit the municipality to control design;

· a municipality cannot reject on aesthetics alone;

· section 40(10) makes it possible to register agreements on title and subsequently enforce them against any and all owners of the land;

· while it has not been finally resolved, there is some argument that section 40 represents “other applicable law” under the Building Code Act;

·  if the municipality fails to approve the site plans submitted within 30 days, or where the owner is not satisfied with any of the approval conditions, then an appeal may be launched to the OMB.

DiGregorio v. Town of Ancaster (1979) [5.84 – 5.90]

· Council intended to preserve the area of the application as some form of “heritage concept” but provided no specific guidelines or planning criteria to follow;

· the only direction is contained in the draft Official Plan which makes it clear that all matters of architectural control are subject to council approval;

· all designs submitted by the applicant received only a negative reaction in that they do not conform to the heritage concept and are “ugly”;

· held by the Board that council was controlling planning by means of a majority taste of its members – the parameters of its “taste” never became any more clear;

· essentially, the council appeared to be trying to conduct site plan control through zoning and such authority is not prescribed by any provision in the Planning Act or the Ontario Heritage Act;

· this offends all principles of good planning and the interests of natural justice.

Re Town of Goderich Official Plan Amendment 11 (1987) [5.96 – 5.99]

· the Town amended its Official Plan and zoning by-law to redesignate and rezone the subject property from Residential to Highway Commercial;

· held that the OP amendment was appropriate but the zoning amendment was pre-mature because it deferred matters which should have been addressed by the zoning by-law to the site plan approval stage;

· the siting of buildings, areas for landscaping and parking, and access points are all matters which can be addressed in the zoning by-law.

Kally’s Restaurant Inc. v. Corporation of the City of Scarborough (1993) [5.100 – 5.101]

· on July 29, 1987, Kally’s submitted their application which provided 179 parking spaces – the applicable parking by-law at that time required 144 spaces;

· Kally’s had previously entered into a site plan agreement (April 12, 1984) with the City providing 259 parking spaces;

· on August 22, 1988 a parking by-law requiring 238 spaces was in effect;

· the OMB decision held that the applicable parking standard was that in place by virtue of the zoning by-law in force at the date of the OMB hearing;

· held that the City was required to apply the parking requirements set out in its by-laws at that time and was not entitled to demand a higher standard simply because of the existence of a site plan agreement;

· it had been open to the City to pass an interim control by-law (which can be passed expeditiously and without notice) but it chose not to.

Hi-Rise Structures Inc. v. Corporation of the City of Scarborough (1992) [5.102 – 5.107]

· the OMB had held in this case that it had no jurisdiction, absent the consent of the contracting parties, to revisit a signed and registered agreement which contained no provision contemplating amendment;

· held that the Board erred in its decision;

· site plan agreements are not simply commercial agreements in the traditional sense as they represent the public interest in the finite planning of a portion of a municipality;

· the Planning Act is designed to assure that the power delegated to municipalities are subject to review by the Board;

· planning cannot be done at one time for all time and the Act is structured to consider amendments – to hold that a site plan agreement cannot be changed would alter the entire planning philosophy;

· the Board was overly restrictive in its interpretation of the concluding language of section 40(12) – “final” does not mean “everlasting”, just that it is not subject to further appeal.

Harbell: Conditions in Subdivision Agreements (1988) [5.110 – 5.112]

· section 41 (now section 42) permits municipalities in certain circumstances, including plans of subdivision, to request a second park dedication;

· the Planning Act 1983 was the first time that a provision was in place permitting a municipality to require a park dedication for industrial or commercial development;

· section 41 (now 42) also provides for the potentially higher requirement of one hectare per 300 units for residential developments with an appropriate official plan section in place;

· a subdivider who has paid cash may well be caught by the different valuation sections contained in section 50(9) and section 41(6);

· while section 41(8) requires the municipality to give credit for cash received at the time of building permit issuance, it may still collect its 5% share of the increase in value of the land prior to the issuance.

Re Copthorne Holdings Ltd. (1987) [5.113 – 5.122]

· section 36 of the Planning Act 1983 enabled council to allow increases in the height and density of development in return for such facilities, services, etc. set out in the by-law;

· the City entered into an agreement with the developer in this case to provide a bonus for his development in exchange for a $2,000,000 deposit into a trust fund for assisted housing;

· the cash-in-lieu option was considered by all parties to be the last resort;

· counsel for alderman Martin advised the Board that the sum had been improperly calculated and would be of no assistance to the cause that it would serve;

· during the course of the hearing the developer offered to raise the sum to $2,400,000 if all efforts to stop or delay the development were dropped;

· the Board reminded the developer that its approval may not be purchased in this way;

· held that the cash-in-lieu option was within the municipalities powers and not inappropriately arrived at;

· the Board was surprised with the rapidity and resolution of alderman Martin to the developer’s improved offer;

· the Board commented that it believes it is an abuse of process for a dissenting alderman to launch an appeal to the Board unless he is acting as a private citizen.

Chapter Six: Protection of Existing Rights

Makuch: The Rights of Landowners (1983) [6.1 – 6.6]

· if plans are in conformity with the by-laws, the official is generally under a legal obligation to issue a building permit – precious document because it gives the developer the right to build;

· ordinarily the courts are in general agreement that the applicant’s right to a building permit may be defeated by a by-law enacted subsequent to the permit application;

· the rationale is that the municipality may need the maximum period in which to interfere and cannot be expected to know of and plan for every eventuality and problem in advance;

· the City of Ottawa v. Boyd Builders Ltd. case provides the standards as to when a by-law passed after the application for a building permit could still be effective:

1. the municipality must have had a pre-existing intent to zone the property;

2. it must have acted in good faith;

3. it must have acted with dispatch;

· municipalities are in fact able to regulate land by the mere passage of resolutions rather than a zoning by-law as the resolution will result in the adjournment being granted and a subsequent by-law being effective subject to OMB approval;

· in R. v. City of Barrie the Official Plan was found not to be a sufficient statement of intent;

· the municipality must continue to pass resolution in good faith as well.

Building Code Act [6.7 – 6.10]

· section 8 sets out the requirement for a building permit to be granted before any building can be built or demolished in Ontario;

· section 8(2)(a) states that a building official shall issue a permit unless:

· the proposed building, construction or demolition will contravene the Act, the building code or any other applicable law;

· section 8(3) sets out the provisions for a conditional permit;

· section 12 and 13 require the builder to stay true to the plans submitted;

· section 24 allows an appeal to the Building Code Commission – section 24(4) notes the decision of the Commission to be final;

Re Woodglen & Co. Ltd. and City of North York et al. (1983) [6.11 – 6.22]

· a building permit was refused on the grounds that it was not in compliance with OPA 259 enacted by by-law of the City several months before the applicant filed its application;

· the judge noted that zoning matters were – in his view – clearly included within the words other applicable law and therefore the avenue of appeal under [then] section 15 of the BCA should have been pursued.

· held, in referring to Re Steven Polon Ltd. and Metropolitan Licensing Com’n that the Official Plan and any amendments to it are not effective to regulate land use and are therefore not applicable law for the chief building officer to obey;

· in addition, it would not be appropriate to expect the chief building officer to attempt to decide if his employer had fulfilled the onus of the City of Ottawa v. Boyd Builders tests.

Quay West v. Corporation of the City of Toronto (1989) [6.23 – 6.25]

· section 34(9) of the Planning Act does not exempt the erection of buildings for which a permit “ought to have been issued” before the effective date of the zoning by-law, but only buildings for which a permit has in fact been issued;

· the developer argued that his right to a permit crystallized on the date of his application for a permit;

· held that the chief official was not under a duty to issue a permit as matters stood in August 1988 because there had been no site approval at that time;

· as a general rule, a building permit should not be issued for a development in a site plan control area to which section 40 of the Planning Act applies until site plan approval for the development has been obtained from council or the OMB;

· it is only in the most extraordinary cases where it can be found that the municipality acted in bad faith that a building permit will be issued despite the absence of site plan approval.

Burns v. Perth South Acting Alternate Chief Building Official (2000) [ 6.25a – 6.25o]

· the acting building official, Mr. Serpa, conducted an exhaustive review conducted in good faith and decided on April 30, 1999 that building permits should be issued subject to a number of conditions;

· Ms. Burns considered herself to be aggrieved by this decision and appealed on the basis that section 14 of the Environmental Protection Act represents other applicable law and that the nutrient management plan of the proposed development will be in contravention to this policy;

· held that this section of the EPA would represent other applicable law were it not for the provisions of sections 6 and 9 of the EPA which exempt agriculture uses such as the proposed;

· legislation from another provincial act cannot be applicable law for the purposes of the BCA if to follow it with respect to the BCA would render the purpose of either legislation contradictory to its essential or stated purposes.

Zoning and Non-Conforming Uses [6.26 – 6.29]

· zoning by-laws do not operate retroactively so as to require the raising of a building or the cessation of a use which were lawful before the enactment of the particular by-law;

· section 34(9) protects persons who are lawfully using land, buildings or structures for a purpose prohibited by a subsequently enacted zoning by-law;

· in Ontario, zoning by-laws do not apply to prevent the non-conforming use of a building or structure “so long as it continues to be used for that purpose” – the statute does not deal with the problem of what constitutes a discontinuance of a non-conforming use.

Ira Kagan: But I Don’t Want To Be Legal [6.30 – 6.36]

· the ruling of Central Jewish Institute v. Toronto in effect assured that the whole of an existing building would be exempt from the zoning by-law under the provision of section 34(9) of the Planning Act;

· argument as to what “use” under section 34(9) really means:

· those opposing expansion argue that it means the exact use being made at the time of the passage of the zoning by-law and implies an element of intensity;

· those favouring as-of-right expansion define the term with respect to the type of use only;

· in R. v. Grant the Ontario Court of Appeal denied the expansion of a legal non-conforming use in direct contradiction to the findings of Central Jewish Institute, etc.;

· in Borins v. Toronto the court distinguished it from R. v. Grant and found in favour of the property owner, citing that the legal non-conforming use protection did not apply to protect only the status quo at the date of the passage of the by-law;

· in Haldimand-Norfolk v. Copland, the court held that the replacement of small trailers with larger trailers did not constitute a new use;

· section 45(2) of the Planning Act specifically provides for an application to be filed to enlarge or extend a building or structure which is legally non-conforming;

· in Magdalena’s Rest Home Ltd. v. Etobicoke the court held that the use was a rest home and not a 15-unit rest home and therefore could be expanded on the virtue of its use;

· the courts have generally held that as municipalities derive all of their zoning powers from statute and the Planning Act that it does not have the means to negate a right specifically granted by the legislature in making a legally non-conforming use legal.

Central Jewish Institute v. Toronto (1948) [6.37 – 6.40]

· the building at 561 Avenue Road in Toronto was used to a very limited extent for school purposes (and the principal use a rooming house) on July 24, 1946 when the by-law was passed;

· the court viewed the extent of the use not to be the determining factor – use within a building can be subject to vary from time to time;

· held that the exemption provided by [then] the Municipal Act is not that the whole of the building must be used or that the use must be the sole use.

382671 Ontario Ltd. and Chief Building Official for the City of London (1996) [6.41 – 6.47]

· the City passed zoning by-law Z-1 which contained a provision that deemed certain legal non-conforming uses to be permitted and in conformity with the by-law;

· the building official refused to issue a permit on the basis that the apartment use was deemed to be a lawful use and that to extend it would require a minor variance;

· held that the deeming provision in the by-law was ultra vires of the authority of the municipality because it derogated from the applicant’s statutory rights under section 34(9) and that there was an operational disunity between the by-law and its parent statute (the Planning Act);

· the court distinguished this case from that of R. v. Grant in that J.A. Cory was not saying that a building use can never be expanded or enhanced beyond its precise non-conforming status but that it must be done reasonably with restraint and consistency within the fair generic range of the established non-conformity.

Haldimand-Norfolk v. Fagundes (2000) [6.47a – 6.47e]

· the position of the applicants is that they have a legal non-conforming use as a cottage property extending from before a 1985 by-law which designated the property as hazard lands;

· from 1985 to 1988 the cottage was not occupied and not habitable;

· the applicants pointed to 6.3.1 and 6.3.2 of the zoning by-law but the court noted that 6.3.2 is irrelevant unless there is a legal non-conforming use;

· in cases where the property has been vacant for some time, the courts have always found the intention of the owner to be relevant – in all cases of vacancy where a use has been deemed to have continued, there was at least some reasonable explanation for the vacancy;

· held that the conduct of the previous owners in this case led the Board to find that they were clearly establishing a discontinuance of use.

Adams v. Uzumeri (1983) [6.48 – 6.51]

· the property in question was deficient in both lot frontage and area and the building was deficient in both its side yard setback and floor area;

· the general answer to whether or not a non-conforming building can be enlarged or extended has been held to be negative;

· held that the proposed construction continues to contravene the provisions of zoning by-law 7625 and therefore the permit must be quashed.

Re Vogelsanger and 133 Madison Avenue (1973) [6.52 – 6.53]

· there is no doubt that the property at 133 Madison Avenue is a non-conforming use;

· the applicant desires use the first two floors of the existing house and the addition as a single-family dwelling unit and the top floor for roomers;

· held that the concerns of the neighbours regarding additional parking requirements on less space can be covered through conditions and registered on title.

Benjamin Moore & Co. Ltd. et al. v. Sanchez (1986) [6.54 – 6.55]

· the application is for the extension of a legal non-conforming use by adding a basement apartment and certain other facilities;

· the opponent suggested that the addition of the bachelor apartment will destroy the bakery’s hopes of acquiring the subject property for the expansion of its operations;

· held that the Board can give no weight to this argument as it is as arbitrary as if the applicant were to install a new heating system and consequently the appeal is dismissed.

Myung-Sik-Seo v. Tsoraklidis (1987) [6.61 – 6.64]

· the subject property was a drug store in 1953 when it was rezoned to permit only residential uses;

· the applicant applied for, and obtained, approval to change the use from beauty salon to a convenience store;

· held that before approving an application under s. 44(2)(a)(ii), that the OMB must be satisfied that the proposed use would be similar in purpose to the existing non-conforming use and if it would come closer to the uses that conform under the by-law;

· the first test considered by the Board is that the new use move closer to coming within the existing land-use controls;

· the second test considered must display for the Board that the relative land-use impacts of the new use must be less than or equal to the existing use.

Multicolor Printing Ltd. et al. v. City of Toronto (1998) [6.64 – 6.70]

· a catering business had been established on a property formerly occupied by a printing shop but the former use was legal non-conforming;

· held that a non-conforming use can be substituted for an existing legal non-conforming use only if the former is more compatible with its neighbours than the existing use;

· the Board found that neither did the owner have “intention to continue” the legal non-conforming use if his application was denied nor was either use (catering or printing) similar to any of the uses permitted by the by-law;

· furthermore, the Board found that the land-use impacts arising from the catering operation were considerably worse than that of the previous printing shop;

· the time to identify and address these impacts is before the problems began, not after as was attempted here and therefore the application was denied;

· hardship was not found to be a relative planning issue.

Chapter Seven: Committee of Adjustment

Rogers: Severiances (1983) [7.1 – 7.14]

· land division committees can only give planning consents whereas some committees of adjustment are empowered to grant both consents and variances;

· council may through by-law delegate the authority to give consents to a committee of council, an appointed officer or to a committee of adjustment;

· where it has delegated its authority, it can rescind the by-law so as to reassume the authority;

· the formation of committees remains optional but can only be enacted if the council has enacted a zoning by-law – it can be a committee of council;

· the only councils which may appoint land division committees are second-tier municipalities – no local or area municipality can establish a land division committee;

· if the committee has acted within its jurisdiction then the courts will not interfere;

· the council cannot preclude a landowner from applying to the committee instead of the council;

· the committee of adjustment does not have the power to limit applications only to those made by registered owners;

· the Planning Act requires that notice be given to inter alia “all assessed owners of land lying within 200 feet of any land or building subject to the application;

· a valid decision of committee:

· is to be concurred in by a majority of the members hearing the application;

· is to be in writing;

· is to clearly set out the reasons for its decision;

· is to be signed by the members who concur on the decision;

· the committee of adjustment is empowered to permit relaxations of a zoning or interim control by-law, but its statutory jurisdiction is limited:

· the variance must be minor;

· it must be desirable for the appropriate development or use of the land, building or structure;

· the general intent and purpose of the by-law must be maintained;

· the general intent and purpose of the Official Plan must likewise be maintained;

· a committee may authorize the enlargement of a non-conforming building or a change of use of such building to one that is similar in purpose for which it was used on the by-law date;

· it may also permit the use of any land or building for any purpose which in the opinion of the committee conforms to the permitted uses (s. 45(2)(b));

· the case of Re Parry et al. and Taggart et al. helped to define minor for the first time:

· “a good deal of flexibility must be given to the term minor variance; it is a relative expression and must be interpreted with regard to the particular circumstances involved;

· it is not the size or the number of the minor variance(s), but its/their impact;

· authority to grant consents and severances is vested in the councils of regions, councils, towns and municipalities but may be further delegated;

· section 53(1) states that consents may be granted “provided that the committee is satisfied that a plan of subdivision is not necessary for the proper and orderly development of the municipality”;

· an approving authority has the same power as the Minister to impose such conditions to the approval of the severance as in its opinion it deems reasonable – however, there is still no such thing as absolute discretion;

· the committee itself does not have the power to waive a condition that has been imposed;

· the applicant, the Minister and every other agency or other person to whom the notice of decision was sent out on a consent application may within 30 days of the making of the decision, appeal to the OMB – there is a similar right of appeal with respect to conditions;

· a ratepayer appealing a decision granting a variance must establish some geographic proximity to the lands to give him sufficient interest in the matter;

· the Board is empowered to make any decision that the council or committee could have made on the original application.

Makuch: Applications to the Committee of Adjustment (1988) [7.15 – 7.24]

· in reality, the committee of adjustment deals with very major matters under appropriate circumstances and can be an important alternative to the rezoning or plan of subdivision process;

· where there is a general by-law specifically and it specifically denies the use, if its impact will be negligible then the variance should be granted;

· similarly, a variance can be granted which contravenes specific provisions of the Official Plan if it meets its general intent;

· the committee may impose conditions on the extension or enlargement of non-conforming use – but these must be reasonably related to the development of the land;

· since the committee is a quasi-judicial body, it is entirely inappropriate to attempt to discuss any matter outside of the committee hearing with a member;

· it is very important to contact any neighbours who may be affected by a decision before a notice is sent out by the committee regarding an application;

· finally, it is important to note that variances can only be granted for zoning by-laws and not the Ontario Building Code.

Ontario Planning Newsletter: Committee of Adjustment – An Indispensable Tool (1956) [7.25 – 7.28]

· the committee in carrying out its functions must still accept the official plan and by-law as adopted by council – it cannot use its power to zone or to correct what it may consider to be defective planning or zoning;

· the committee in analyzing a case should satisfy itself – among other things – that the applicant has not himself created the circumstances that prevent him from complying with the strict terms of the by-law;

· the committee should not grant a change of non-conforming use unless the new use is either similar to the old one or will be more compatible with the permitted uses in the area;

· a committee of adjustment may impose conditions when deemed advisable and it is recommended that this power be used;

· it is necessary for the applicant or his representative to attend the hearing to provide further information;

· no council, when preparing a zoning by-law, should ignore the principles of good zoning or make insufficient studies and then expect the matter to be solved by the appointment of the committee of adjustment;

Re Loblaws Ltd. and Ludlow Investments Ltd. (1975) [7.29]

· at the conclusion of a committee of adjustment meeting that the decision would be reserved and given to the solicitor;

· held that despite the provision of the Planning Act that one of the requirements to be notified of a decision is that the request come in writing, the appeal was allowed and the decision quashed.

Re City of Toronto and Roth et al. (1963) [7.31 – 7.32]

· provision in the by-law stated that a building or structure erected prior to April 13, 1959 containing a gross floor area in excess of the maximum permitted shall be extended;

· held that no municipal corporation can by by-law legislate away the jurisdiction of the committee of adjustment (and by virtue the OMB) the right to entertain an application for a minor variance.

Re Perry et al. and Taggart et al. (1971) [7.33 – 7.35]

· application to permit a lot with a 41 foot frontage instead of the required 60 feet;

· held that the phrase minor variation is a relative expression and must be interpreted with regard to the particular circumstances involved – a variation of 19 feet might in some cases be minor and in other cases not;

· the committee of adjustment therefore did not exceed its jurisdiction and the application was allowed (in spite of the fact that the applicant was guilty of two counts of perjury).

Re McNamara Corporation Ltd. et al. and Colekin Investments Ltd. (1977) [7.35 – 7.37]

· the owners were required by the applicable by-law to provide a loading space in order to increase the size of their bookstore – appealed by the local Coles Bookstore;

· since no loading space was possible, the applicants hired an architect to devise a chute for their structure;

· the Board originally held that the committee of adjustment does not have the power to completely eliminate a requirement under the premise of being a minor adjustment;

· held that the board erred in its interpretation of the scope of the available jurisdiction – there is nothing in the act which deprives the committee or the Board the power to fully exempt an owner where, in their view, the action must be considered minor.

ELO v. City of London Committee of Adjustment (1987) [7.38 – 7.40]

· the applicant wished to divide his present lot into two equal halves of approximately 30 feet;

· the London Consent Authority granted the consent on condition that the necessary variances would be granted by the committee of adjustment;

· to succeed, the application must satisfy all four tests;

· held that in the absence of planning evidence to demonstrate how the application meets the four tests, the Board was left to speculate as to whether or not the application would meet the general intent of the by-law or the Official Plan

Re Fred Doucette Holdings and Corporation of the City of Waterloo (1997) [7.41 – 7.49]

· the applicant wanted to use a limited amount of their floor space to display food products not manufactured on site;

· the committee of adjustment allowed the application on the condition that the retail items be limited to food products only;

· the central question is to whether or not the committee exceeded its jurisdiction in allowing retail items not manufactured on site to be displayed and sold, in direct contradiction to the wording of the by-law;

· held that the committee did not exceed its jurisdiction by permitting this “use” of the land because Section 45 does not take away this power;

· while one can appreciate why the application would be of concern to competitors, it is not clear why this should be a matter of concern for the committee of adjustment.

McCrea v. City of Scarborough (1991) [7.50 – 7.51]

· monster home with a fake garage door seeking a minor variance to allow a third garage door in spite of the fact that the by-law required a larger frontage;

· held that no one established to the satisfaction of the Board that there was sufficient reason to ignore council’s considered standard of 24m frontage;

· while the Board must ultimately make its decision on the planning merits, it cannot similarly disregard the unwarranted and unjustified conduct of a knowledgeable developer.

Holt v. Township of Wilmot (2000) [7.52 – 7.60]

· two sheds had been built on the property in 1978 by the previous owner without a building permit;

· the committee of adjustment approved the variance to bring one shed into compliance but denied the required setback for the second shed;

· the Board agreed with counsel for Wilmot that it should be allowed to make submissions in spite of Holt’s argument that only the four tests of section 45(1) apply;

· Wilmot held that the reduced setback for the second shed should not be granted because the necessity for leaving where it was had not been proven;

· held that the Board must make its decision on the variances with the idea in mind that neither shed has yet been put in place;

· the Board did not accept necessity as one of the tests for a minor variance;

· the Board did not accept that compliance with the by-law must be achieved, lest the zoning by-laws be rendered an “end” onto themselves;

· the Board rejected the considerations of hardship and necessity not only because they should be rejected but also because the prime consideration of any variance request must be that of good planning.

Chapter Eight: The Subdivision of Land – Plans of Subdivision

Troister & Waters: An Introduction to Subdivision Control [8.1 – 8.8]

· section 50 of the act is the main enforcement mechanism of subdivision control in Ontario;

· previously an unalienable right, since 1912 there have been four chronological stages of subdivision control:

1. 1912-1917 – land lying within 5mi of a city greater than 50,000;

2. 1917-1946 – land within 5mi of a city or 3mi of a town or village;

3. 1946-1970 – subdivision control applied to land within municipalities that invoked the application of the law;

4. 1970-present – all land in Ontario has been subject to subdivision and part-lot control.

· came about because of a tremendous increase in population that urbanized the province, other reasons include;

1. certainty of boundaries;

2. adequacy of lot size;

3. creation of appropriate roads;

4. necessary servicing at lowest risk to the taxpayer;

5. creation of a “pleasant and convenient” environment;

6. creating a balanced tax base;

7. preserving farm land.

Board of Education for Etobicoke (Township) v. Highbury Developments (1958) [8.8 – 8.12]

· the Board of Education and the respondent had been unable to reach an agreement as to the price to be paid by the Board for the school sites;

· the Minister indicated that his approval to the plans was conditional on the parties reaching an agreement;

· the Board of Education was simply unable to pay the market value sum for the sites and was asking Highbury to give up a portion of the profit to subsidize their claims;

· the OMB held that until the acquisition of the school site is settled that the plan was premature;

· held that the Minister or Board could not impose upon the applicant (Highbury) an obligation that is not authorized by the Act;

· if the legislature intended to compel an owner to accept a nominal or less than fair price for its land – even for such public purposes as school sites – then it has not said so either expressly or through necessary implication.

Re Richmond Hill Proposed Plan of Subdivision (1978) [8.24 – 8.27]

· over 90% of the subject lands were class one or class two agricultural lands;

· the Minister refused to approve the draft plan of subdivision pursuant to section 44 of the Planning Act;

· held that the Green Paper on Planning for Agriculture & Food Land Guidelines represents current government policy that good farm land is to be preserved for use;

· the Board took some issue with the fact that in this case Conroy Dawson acted as both a witness and counsel for the applicant;

· in spite of the zoning to permit the subdivision, the long-term plans for the municipality as indicated by the Official Plan; and for the province, as indicated by the Green Paper, took precedence.

City of Mississauga et al. v. Brittania North Holdings Inc. et al. (1999) [8.27a – 8.27d]

· the City sought to impose on the developer’s four draft plans of subdivision a clause pertaining to the satisfactory provision of school sites;

· the central question to the case is whether or not the OMB erred in law by finding that there is no jurisdiction for the approval authority to impose the condition;

· section 2 of the Planning Act requires that various approval agencies have regard for the matters of provincial interest in carrying out their duties;

· section 51(24) reads: “in considering a draft plan of subdivision, regard shall be had, among other things to the health, safety, convenience and welfare of the inhabitants with respect to:

· the effect of the development in relation to section 2;

· the adequacy of school sites;

· section 51(26) allows them to enter into agreements and section 51(31) gives them the power to refuse or give approval to a draft plan of subdivision;

· held that to suggest that the municipality can do nothing with the information received from the school boards would therefore have to render this statute meaningless and that cannot have been the intention;

· the OMB erred in law by failing to ask itself whether or not the legislation allows the approval authority to impose the subject condition on developers.

Re 314164 Ontario Ltd. and City of Sudbury et al. (1983) [8.27e – 8.27h]

· the Minister of Housing had imposed a condition on the proponent’s prospective plan of subdivision;

· the central question before the divisional court is whether or not the Board failed to perform its duty under s. 33(7) of the Planning Act to hear and determine the condition referred to it;

· the Board had held that the legislative intent was to allow the municipalities to deal with developers unshackled;

· held by the divisional court that it is the duty of the Board to hear and determine whether or not the Ministerial condition is satisfactory in light of all of the relevant circumstances;

· it was the view of the courts that the municipality does not necessarily have the final say in such matters where agreement cannot be reached.

Re Region of Hamilton-Wentworth et al. and Samuel Roy Enterprises (1981) [8.27i – 8.27j]

· the central question to this appeal is whether or not the OMB had the jurisdiction to settle and approve a subdivision plan with substantial changes from the plan as originally considered by the municipality;

· held that section 44(7) empowered the Board to either: dismiss the application or make any decision that council could have made on the application;

· as such, the Board was clearly authorized to impose conditions concerning the availability of sanitary sewers and piped water.

Re Kirshin (1992) [8.28 – 8.33]

· the owner demolished the existing triplex and constructed a new one on the same site;

· in order to obtain a building permit he paid $8,769 in development charges to the city under protest – he brought both an appeal to the DC by-law and a complaint before the OMB;

· the owner held that replacing the existing units did not increase the demand on services;

· the City of London argued that no credits for demolition were given in their old by-law and that the status quo should be maintained;

· the firm that had created the DC by-law for London had recommended a credit for demolition, but none had been five;

· the four tests that should apply for the creation of a lot levy are:

1. is the lot levy relevant?

2. is it necessary?

3. is it reasonable?

4. is it equitably applied?

· held that there is no evidence before the Board that any of the existing services would have to be replaced or improved upon;

· the Board found that – based on the evidence before it – a credit for demolition is relevant, necessary, reasonable and equitable (meeting all of the four tests).

Urban Development Institute v. Oakville (1993) [8.34 – 8.37]

· the central issue is whether or not the OMB has jurisdiction to increase the charges for individual municipal services so long as the total quantum of the development charge was not increased;

· held that there is nothing in the Act which requires specific allocation of charges for the individual municipal services to be provided;

· the OMB accepted the Town’s argument that the DCA permitted the Board to amend the by-law;

· the sections of the DCA, when read together, appear to contemplate a developmental charge that will be made up of the costs of more than one service.

Tan-Gent Enterprises Ltd. v. Lindsay (Town) (1995) [8.38 – 8.42]

· the appellant appealed the Town’s initial development charge by-law on the grounds that the methodology for calculating the charges was incorrect;

· held that the appeal should be allowed in part;

· while the DCA does not require a study to be undertaken, a municipality must be able to justify, when challenged, that its charges are “only for net capital costs related to growth” and that those charges are: relevant, necessary, reasonable and equitable;

· the Act allows for a variety of methodologies to be used and the Board finds the methodology appropriate (based on financial forecasting) after some minor adjustments.

Re Town of Lincoln Development Charges By-Law (2000) [8.43 – 8.46]

· the developer requests the Board to create a new category under the town’s DC by-law or place its development type under that of apartment;
· the grounds for the appeal are both the nature of the development type and the proposed reduction of services for this adult lifestyle community;
· the town argued that they do not find it appropriate to craft land use and taxation laws to specific age groups and that they would have no effective means to ensure that the development would be forever restricted only to seniors;
· determining the by-law on a measure for which there is some assurance and control and which creates administrative efficiency and fairness is more appropriate;
· held that the town acted within its powers under the DCA and that it has made a reasonable policy choice;
· statistical unfairness in and of itself is not sufficient to alter a by-law and set a precedent for every type of niche market.
Chapter Nine: Subdivision of Land – Consent Applications

Ministry of Housing: Procedural Guidelines on Consent (1977) [9.1 – 9.15]

· the Minister can delegate consent-granting authority to planning boards in territorial districts and the Minister can constitute district land division committees most commonly where there are no planning areas and it is not feasible to establish planning boards;

· if the municipality took a strip of land from an owner with two adjacent whole lots, he would now need a consent to sell either of the whole lots because he is no longer selling all of his land (exceptions include transmission and utility lines)[s. 29(4)(b)(c)];

· federal, provincial and municipal governments can acquire or dispose of property without consent [s.29(2)(c)(d)];

· a lease that has a total term of less than 21 years covering part of the property does not need consent;

· a total discharge of land from a mortgage does not need consent;

· an informal arrangement between property owners can be formalized by way of consent;

· where property is bisected by a railroad, publicly-owned road or natural river (where the Crown owns the river bottom), then parcels of the property may be sold without consent.

Re Township of Hamilton and Rito Investments Ltd. (1972) [9.16 – 9.17]

· the Township of Hamilton made a request to the committee of adjustment for the Town of Coburg to make submissions to the proposed development and inspect the conditions;

· the Town of Coburg patently denied these requests;

· held that while the committee did not give a proper hearing and generally made use of reproachable conduct by denying natural justice, that the present applicant did not posses substantial interest in the proceedings to be allowed its requests;

· the Board pointed out that this case was decided on the special facts inherent to it and that it does not provide a carte blanche for municipalities to ignore the provisions of the Planning Act.

Campbell v. County of Grey Land Division Committee (1987) [9.18 – 9.20]

· a husband and wife had agreed to divide their assets in part by dividing their property;

· there had been several previous consents made from the original 70 acres;

· the concern raised by the Deputy Director of Planning for the County of Grey was that this process was effectively developing a plan of subdivision through the consent process;

· the precedent setting nature of this consent was strongly cited as a reason for denial;

· held by the Board that this was effectively a plan of subdivision in the absence of planning evidence from the applicant;

· again, hardship is not an issue in planning matters.

Tri Met Developments Ltd v. Scarland et al. (1975) [9.21 – 9.23]

· an application was made to sever a lot into two, for which a new SFH would be built and conform to the zoning by-laws and Official Plan;
· a number of neighbouring residents objected to the proposed development on the basis that it would be out of character with the surrounding neighbourhood;
· held that in considering an application for consent to convey, the Land Division Committee (and by virtue the OMB) must be cognizant of the requirements of the Planning Act;
· it is clear that the same considerations must be given to an application for consent to convey as would be for a draft plan of subdivision;
· it goes without saying that in a planning sense, there must be read into the section [then 33(4)] a compatibility with what is proposed and what is existing.
Giefert et al. (1988) [9.24 – 9.44]

· application to create three lots out of an area designated as hazard lands;

· the Board considered two areas of conflict:

· whether or not the proposal is premature or inappropriate because of environmental impacts, and;

· whether the division of the lands and the zoning amendment conform to the OP and accord with accepted planning principles;

· held that if properly controlled by a suitably drafted development agreement, the proposal represents no threat to the river system or neighbouring land uses;

· the Board reserved its decision on these matters for six months to allow the applicants and the Township to enter into a suitable development agreement respecting the landscaping, siting and orientation of the homes on the lots.

Yarmouth v. County of Elgin Land Division Committee (1988) [9.45 – 9.47]

· an application was made to sever a small piece of a farm and release it from its mortgage;

· this required a consent to and the application did not comply with the policies of the OP or the Foodland Guidelines;

· held that the application be denied but comment from the Board was delivered to suggest that banks and other lending institutions should adopt a more enlightened attitude toward the plight of the small farmer.

Huybers et al. v. Township of Plympton (1999) [9.47a – 9.47c]

· the applicant sought to create a non-farm residential lot to permit him to dispose of a surplus farm dwelling;

· the issue is whether a bona fide farmer can rely on and use the planning policies established to support his profession or whether or not he must adhere to a higher standard that would take the “what if” fears of his farming neighbours into account;

· held that Mr. Huybers is entitles to rely on, and use, the severance policy to which his application qualifies.

