THE FIVE THEMES ARE:





     I. THE ENFORCEABILITY OF PROMISES. What promises are legally enforceable and why? Why should society be concerned with the private deals people make? If the deal is mutually beneficial won't people perform anyway, even if the law didn't try to force them to? If the deal is not mutually desirable, why should society want to enforce it? 


      


     II. REMEDIES. Contract is defined as a legally enforceable promise. What does, "legally enforceable" mean? What legal help is available to a party dissatisfied with how an agreement is working out? When and to what extent are these remedies useful? In what ways do the special characteristics of the remedies shape and limit the substantive concepts of contract liability? How is contract liability different from other kinds of legal obligation, particularly tort liability?


      


     III. FORMATION. How are binding agreements made? At what point in time do contract law principles begin to apply to limit the parties' freedom of action? When the parties have not yet reached a final agreement, might they nonetheless have some legal responsibility to each other?


      


     IV. PERFORMANCE AND BREACH. Assuming that a contract has been formed, what performance does the agreement require and when does a party become liable for breach of contract? That is, how do we go about assigning factual and legal meanings to the terms the parties have explicitly adopted in their agreement or tacitly undertaken through their relationship? To what extent does the decision that there has been performance or breach of the agreement involve the imposition of terms on the parties for societal reasons without regard to their intentions? When does the nonoccurrence of an event that is a condition to performance provide an excuse for nonperformance?





     V. THIRD PARTIES. When is a contract more than a private matter between the parties who made it? Can a party transfer its contract interest to a third person? When do the parties by their contract create rights and liabilities that have egal significance for third parties? To what extent are outsiders required to limit their behavior to avoid interfering with contractual relationships? How is the parties' power to make agreements limited and regulated to protect community and governmental interests?


 


     I. ENFORCEABILITY OF PROMISES. We keep returning to the fact that the law has no single, simple explanation why promises are legally enforced. Instead, we learn to use variations of the following five factors that mark the kinds of agreement that the law will enforce. recognize and distinguish the interaction of: 


    


A. Promise - an expression of intent to do something





B. Bargain and Reciprocal Exchange - mutual agreement between parties; a contract.





C. Reliance


D. Restitution and Unjust Enrichment





E. Formalities





Why is there no single, simple test to determine the enforceability of agreements?





A. Promises. Contract law is about promises. A major reason for enforcing agreements is that the party promised to perform and most people in every time and culture think that persons generally should keep their promises. The legal definition of promises depends on whether a promisee is justified in understanding the promissory behavior as a       commitment. 





Whether a person's behavior is labeled a promise depends in part on the formal and linguistic aspects of the behavior ("I promise" or signing the paper on the dotted line). But not all promises are expressed, nor do they inevitably include the words "I promise." Conversely, not all sentences starting with the words "I promise" are legally enforceable.





Finding a binding promise inevitably depends on psychological assumptions regarding intention, consciousness, and will that lead us to view the behavior as containing an assent to commitment by the actors. This ties contract law to ideas of personal autonomy, individualism, and responsibility.





1. Was it a Promise? Was it serious, did the party intend to be bound, was the promisee justified in claiming that the promissory behavior was intended to have legal consequences? 





a. Promises limited by conditions - . Conditions limit almost all promises.


When the condition becomes too large, there is little left to the promise and it appears illusory. When the condition is so limiting that it swallows the promise, we refer to it as a mirror promise or illusory promise.





b. Vague, uncertain, and noncommittal statements not intended to have legal effect.





c. Statements that do not indicate seriousness and intent to be bound. 





2. What is the Promise? Interpretation and Conditionality. Agreements rarely are complete and never speak for themselves. In every case an interpreter must assign meaning to the promissory behavior, yet there are many overlapping and competing ways to go about that task.





a. Objective v. Subjective Meaning. Is the meaning of the contract the objective meaning of what the parties say or is the contract what the parties subjectively mean to say?





b. Express and implied promises. 




















