FRCP
Purposes of the FRCP

General Goals & Achievements

The FRCP was designed to create conformity throughout the federal court system.

Innovations:

Changed the role of pleadings and made their main purpose to provide notice rather than spell out all the facts.
Created discovery that allowed for the free flowing of information.
Transubstantive Procedure
Created the same procedure regardless of the cause of action

Unified the procedure of court of law and equity

Eliminated the need to follow state rules

Systematization - created internal cohesion between the rules - no rule stands by itself.

Problems with the FRCP

Potential abuses of discovery
Proliferation of local rules

Doubts about procedure’s subservience to substance

Service of Process

Rule 4 - In General

Rule 4 outlines the steps to get and serve a process.  Service of process is designed to put the Def. on notice of a complaint and sets a starting date for the lawsuit (re: statute of limitations and pending nature of suit).

Rule 4(a) - Form

Requirements of a summons:

Clerk signature
Court seal
ID of court and parties
Directed to Def.
State name and address of Pl.’s atty.
It will also state the time the Def. has to appear and defend, and that judgment against him will be ordered if he fails to appear.

A summons may be amended with leave of the court.

Rule 4(b) - Issuance

After filing the complaint, the Pl. must submit a summons to the clerk for signature and seal.

Multiple copies of the summons will be issued if there are multiple parties.

Rule 4(c) - What Need Be Served & Who May Serve

(1) The summons shall be served with a copy of the complaint in the time specified in 4(m).

(2) Service may be given by any person over 18 and not a party to the suit.

The Pl. can also request the court to have a US Marshall or other person appointed by the court to serve the process.
Rule 4(d) - Waiver of Service

(1) A party that waives service does not waive the right to object to venue or the court’s jurisdiction over the Def.

(2) The Def. who receives notice of the action via the waiver process has an obligation to accept it, or pay the costs of serving process by other means, unless he can show good cause for the failure to accept the waiver.

Imposing costs for service if the Def. declines to grant the waiver provides an incentive for them to do so.
Service by mail is allowed today if the waiver is accepted because society is more mobile.  It is harder to get in touch with people to serve them via traditional means.
Requirements of the notice and request for waiver:

(2)(A) Must be in writing
(2)(B) Dispatch via first-class mail or other reliable means
(2)(C) Include a copy of the complaint and identify the court it has been filed in
(2)(D) Inform the Def. of the consequences of failure to comply with the request
(2)(E) Specify the date it was sent
(2)(F) Allow the Def. 30 days from the date the request was sent to respond (60 if outside the US).
(2)(G) Provide Def. with an extra copy of the notice and request, and include a prepaid means of compliance.
(3) Def. who accepts the waiver does not have to file an answer until 60 days after the request was sent (90 if outside the US).

This is an incentive because 12(a) only allows only 20 days from service to reply, whereas here it provides 60.
(4) When a waiver is accepted, the court will treat it as if the service had been properly served when proof of the waiver is filed.

The date the waiver is filed is the start date of the suit.
(5) Costs imposed on the Def. for failure to accept the waiver request will include the costs of service, as well as attorney’s fees for collecting those costs.

Rule 4(e) - Service of Individuals Within the US

(1) Service of anyone within the US can be made pursuant to state law; or

Allowing service by state law hurts the transubstantive nature of the FRCP.
It does take into account geographic differences, experimentation, and changes in society given the difficulty in altering the FRPC.
(2) by leaving a copy of the summons and complaint with the individual, at the individual’s house with someone of suitable age, or to an agent authorized by appointment or law to receive service of process.

The date the process is served becomes the start date for the suit.

Rule 4(f) - Service of Individual in a Foreign Country

Essentially, any method allowed by treaty or the foreign country can be used.

(1) Service may be made pursuant to international agreed means designed to provide notice; or

(2) in the absence of an agreement, in the manner designed to give notice such as:

(2)(A) Manner proscribed by the foreign country’s law
(2)(B) As directed by the foreign authority in response to a letter of request
(2)(C) unless prohibited by the country:
(2)(C)(i) Delivery of the summons and complaint directly to the individual

(2)(C)(ii) Any form requiring a signed receipt

(3) or by other means not prohibited by international agreements as directed by the court.

Rule 4(g) - Service on Infants and Incompetent Persons

Service shall be done in the manner proscribed by state law or 4(f)(2)(A) & (B) outside the US.

Rule 4(h) - Service on Corporations and Associations

Service may be made pursuant to state law or by delivering a copy of the summons and complaint to an officer or agent authorized to receive service of process.  If the agent is authorized by statute to receive service, mailing a copy to the Def. also satisfies service.

(2) Service outside the US is subject to 4(f) guidelines except for 4(f)(2)(C)(i).

Rule 4(i) - Service on the US Government

(1)(A) Service may be made by delivering a copy of the summons and complaint to the US attorney or other designated agent for the district where the action is brought; and

(1)(B) Sending a copy of the summons and complaint via registered mail to the Attorney General of the US in DC; and

(1)(C) Sending a copy of the summons and complaint to any agency whose action or officer is attacked in the complaint and is not a party to the suit.

(3) The court will give reasonable time to serve all relevant parties if the Pl. has served the US attorney or the Attorney General of the US.

Rule 4(j) - Service on Foreign(1), State, or Local Government

(2) Service of the summons and complaint shall be made to the state or local government’s chief executive officer in accord with the laws of the state.

Rule 4(k) - Territorial Limits of Effective Service

(1) Service of the summons or waiver of service is effective to establish jurisdiction over a Def.

(1)(A) Who is within the boundaries of the state where the court is located or anywhere allowed by state law where the court sits; or
(1)(B) Who is a party joined under 14 or 19 and is within 100 miles from the place the summons was issued; or
(1)(D) When authorized by federal statute.
(2) Service of process for a federal question of law may be brought against any person who cannot be sued in state court, primarily foreigners.

Rule 4(l) - Proof of Service

If service is not waived, the Pl. shall provide proof of service.

Failure to provide proof of service does not affect the validity of it.

Rule 4(m) - Time Limit for Service

Service must be made within 120 days after filing the complaint.  If it is not, the court will dismiss the action w/o prejudice or direct that service be made within a specific time.  

If the Pl. shows good cause for failing to serve, the court may grant an extension.

Rule 4(n) - Seizure of Property

(1) If a US statute allows it, the court may assert jurisdiction over property.

Pleadings In General

Purpose of Pleadings

The primary purpose of the pleadings is to put the parties on notice of claims, defenses, relief requested, and other relevant information needed for pre-trial and trial preparations.

Functions of pleadings:

Put the parties on notice in preparation for trial

State the facts
Formulate issues for trial
Weed out frivolous claims
Elements of a Complaint:

Caption - Rule 10(a)

Establishing jurisdiction - Rule 8(a)(1)

Statement of claim(s) - Rule 8(a)(1)

Prayer for relief - Rule 8(a)(3)

Signature - Rule 11

Rule 7(a) - Type of Pleadings

There are three types of pleadings:

Complaint
Answer
Reply
A reply is only allowed when the a  cross-claim or counterclaim is brought, or the court orders a reply.

Normally only two rounds of pleadings are allowed to move quickly past the pleadings phase and leaves issues of dispute for trial.
Rule 8(a) - Claims for Relief

Any pleading that makes a claim for relief shall contain:

a short, plain statement of the grounds on which the court’s jurisdiction depends; and
a short, plain statement of the claim showing the pleader is entitled to the relief requested.
Relief in the alternative or several type of relief may be demanded.
Typical demands for relief include monetary damages, punitive damages, and injunctive orders.

Rule 8(b) - Defenses - Forms of Denials

A party shall make short, plain statements regarding defenses to each claim asserted and shall admit or deny each claim.

When a party intends to deny only part of a claim, he shall specify what is true and deny the remainder.

A party may deny all claims or only portions of them.  An over-inclusive denial my result in rule 11 sanctions, however.

A denial puts the other party on notice as to issues that will be contested at trial - all allegations not denied are admitted (8(d)).
Rule 8(c) - Affirmative Defenses

Affirmative defenses must be brought forth in the pleading (not motions).

i.e. contributory negligence, duress, assumption of risk, statute of limitations, etc.
When a party mistakenly labels a counter-claim a defense, or vice-versa, the court will treat them as if they had been properly designated if justice requires.

Rule 8(d) - Failure to Deny

Any claims not denied in the answer are in effect admitted.

Rule 8(e) - Pleadings are to be Concise and Direct

(1) Each pleading must be simple, concise, and direct.

(2) A party may set forth multiple claims or defenses separately or in the alternative.  The pleading is not deemed entirely insufficient if one or more claims are valid.  All claims are subject to rule 11 obligations.

Rule 8(f) - Construction of Pleadings

All pleadings shall be construed as to do substantial justice.

Rule 11 - In General

The primary purpose of Rule 11 is to weed out baseless claims.

Rule 11(a) - Signature

Every pleading or written motion must be signed by the attorney and include his address and phone number.  A paper without signature is stricken unless promptly corrected.

Rule 11(b) - Representation to the Court

By signing a pleading or written motion, the attorney certifies that to the best of his knowledge after a reasonable inquiry that:

(1) the claim or action is not being brought for an improper purpose, such as delay, harassment, or increasing costs;
(2) the claims are warranted by existing law or a non-frivolous argument for the extension of the law;
(3) the allegations have evidentiary support or will after reasonable opportunity to investigate;
(4) the denials or factual contentions are warranted on the evidence or best belief of the attorney.
If either party later obtains information that makes their pleadings inaccurate, the attorney must withdraw it under rule 11.

Rule 11(c) - Sanctions

If the provisions listed above are violated, the court may impose sanctions.

(1)(A) A party to the suit may bring a motion regarding a violation of these rules, but must give the other party notice of the motion and allow 21 days for correction or withdrawal before presenting it to the court.

(1)(A) The court may provide reasonable expenses and attorney fees incurred in presenting or defending the motion.

(1)(B) The court may, on its own initiative, make the attorney defend against a suspected violation of the rule.

(2)  Sanctions for violation of the rules above are limited to those meant to deter similar future conduct.  The sanctions may include non-monetary directives (classes, censuring, striking the pleading), penalties payable to the court, or fees and expenses payable to the opposing attorney as a result of the violation.

Rule 11(d) - Inapplicability to Discovery

Rule 11 does not pertain to discovery motions in rules 26-37.

Defenses and Objections

Rule 12(a) - When Presented

(1)(A) A Def. must serve an answer within 20 days of being served; or

(1)(B) If service has been waived under 4(d), the Def. has 60 days from the date the request was sent to answer (90 if Def. outside the US).

(2) A party served with a cross-claim must answer within 20 days.  A party must reply to a counterclaim in the answer (or in a reply ordered by the court) within 20 days.

(3) The US has 60 days to respond to all forms of claims.

(4) Upon a motion made under rule 12,

(4)(A) if the court denies it, the responsive pleading shall be served within 10 days after notice of the court’s decision; or
(4)(B) if the court grants the motion for a more definite statement, the responsive pleading shall be served within 10 days after receipt of the more definite statement.
Rule 12(b) - How Presented

The following defense to pleadings may be made by motion:

(1) Lack of subject matter jurisdiction
(2) Lack of jurisdiction over the parties
(3) Improper venue
(4) Insufficiency of process
(5) Insufficiency of service of process
(6) Failure to state a claim upon which relief can be granted
If additional evidence is presented with respect to this motion, it will be treated as a rule 56 motion for summary judgment.
(7) Failure to join a party under rule 19.
A word on 12(b)(6)

A motion of failure to state a claim is frequently brought by the Def.

The Conley standard states that a complaint should not be dismissed unless it appears beyond doubt that the Pl. can prove no set of facts in support of his claim.

This standard is a very liberal one and almost every claims is allowed to stand if it even barely triggers the necessary elements of a cause of action (i.e. negligence: duty, breach, causation, injury)
This lax standard is used because courts prefer to try cases on the merits if there is even a scintilla of evidence to support the allegation.  This allows more frivolous claims, but prevents premature dismissal of many meritorious ones.
Even if the complaint is dismissed under 12(b)(6),  the Pl. is often given the chance to amend it.  If the motion is made before the Def. serves his answer, the Pl. is free to amend once without leave of the court.  Even if the answer has been served, the court typically will grant leave to amend under rule 15(a).

Once a complaint is dismissed under 12(b)(6), it usually constitutes a dismissal with prejudice and cannot be brought again.

Rule 12 (e) - Motion for More Definite Statement

If a pleading is so vague that the other party cannot formulate an answer, the party may move for a more definite statement.

The motion shall point out the defects complained of and details desired.

If the motion is granted, the party it is directed against must give the more definite statement within 10 days or the court may strike the pleading.

Rule 12 (f) - Motion to Strike

Within 20 days of a pleading’s service, the court or the opposing party may move to have stricken from the pleading any redundant, immaterial, impertinent, or scandalous matter.

Material that is scandalous or likely to prejudice the jury are good candidates for striking.

Rule 12(g) - Consolidation of Defenses in Motions

A party that makes a motion under rule 12 may join it with any other motions available to the mover.

After the party brings a motion under rule 12, he may not forward other rule 12 defenses and objections that were available to him at the time of the original motion (with the exceptions listed in 12(h)(2)).

A literal reading of this rule would permit a rule 12(e) & (f) to be brought in the answer since 12(g) only provides for the consolidation of 12(b)(2)-(5) under a literal reading.
This would seem to make little sense since the goal of 12(g) is to get the defenses that attack form rather than substance out of the way as early as possible.  Allowing a 12(e) motion in the answer also make little sense because the only reason to bring a 12(e) if for the purpose of formulating the answer.
Rule 12 requires consolidation of these motions to promote efficiency.
Rule 12(h) - Waiver of Preservation of Certain Defenses

(1) A defense of lack of jurisdiction over the person, improper venue, insufficiency of process, or insufficiency of service of process is waived if

(1)(A) omitted from a motion described in 12(g); or
(1)(B) neither made by motion or responsive pleading or amendment.
12(b)(2)-(5) are the disfavored defenses and are waived if not brought up in a timely fashion as dictated in 12(h)(1).

(2) A defense of failure to state a claim upon which relief can be granted or failure to join an indispensable party may be made in any pleading, motion for judgment on the pleadings, or at trial.

12(b)(6) & (7) cannot be made by motion if a motion has already been made pursuant to 12(g), but can be raised in a pleading or at the trial.
(3) Whenever a motion is raised concerning subject matter jurisdiction (12(b)(1)), the court will consider it.

Subject matter jurisdiction is given special treatment because the difference between federal and state courts’ jurisdiction is a big deal and must be remedied.

Counterclaim and Cross-claim

A counterclaim is waived when the answer assumes its final form (usually when filed).
Rule 13(a) - Compulsory Counterclaims

A party must state any counterclaim against the other party rising out of the same transaction or occurrence that is the same subject matter of the opposing party’s claim, and does not require the presence of third parties outside the jurisdiction of the court.

Failure to bring a compulsory counterclaim means the failing party cannot bring this claim at a later date.
The test for whether a counterclaim arises out of the same transaction or occurrence is whether the same evidence would have a bearing on both the original and counterclaim.  If the same evidence would apply to both, the counterclaim is compulsory.
A pleader need not state a counterclaim if at the time the action was commenced, the claim was subject to another pending action. (1)

Whether an action is pending or not depends on when the action was filed and the party has been served by the other party yet.

A compulsory counterclaim need not independently meet subject matter jurisdictional requirements (i.e. amount in controversy, diversity).

Rule 13(b) - Permissive Counterclaims

A party may state a counterclaim not arising out of the same transaction or occurrence that is the subject matter of the opposing party’s claim. 
A permissive counterclaim must have an independent basis for subject matter jurisdiction.

Rule 13(f) - Omitted Counterclaim

When a pleader fails to bring a counterclaim through oversight, neglect, or inadvertence, or when justice requires, the court may allow amendment.

13(f) provides a liberal amendment policy and gives the judge much discretion.

Rule 13(g) -  Cross-claim Against Co-party

A party may assert a cross-claim against a party on the same side of a suit arising out of the same transaction or occurrence that is the subject matter of the original action or counterclaim.

A cross-claim is never compulsory, and need not independently meet subject matter jurisdictional requirements (i.e. amount in controversy).
Third Parties

Rule 14(a) - When a Def. may Bring in Third Party

Under Rule 14, A Def., a third-party plaintiff, may bring another party in as a third-party Def. if they will be liable to the Def. for all or part of any recovery the Pl. obtains from the Def.

Rule 14 can be used to join third-parties and will not be affected by problems of diversity.  There need not be diversity between a third-party defendant and other parties to the suit.

The third-party plaintiff may also bring other unrelated claims against the third-party defendant under Rule 18 after properly joining him under this Rule.

The third-party defendant may not be a consideration when venue is considered.

Otherwise the Def. could implead a party to destroy jurisdiction over the suit.

Third party defendants must satisfy the requirements of personal jurisdiction.
The Def. may not join another party if the third-party defendant will not be liable to the Def. for any recovery the Pl. receives.

i.e. if the Pl. sues the wrong party, the Def. may not join the correct party under Rule 14 because the third-party defendant is not liable to the Def. for any judgment the Pl. may receive.
The third-party plaintiff need not obtain leave of the court to make service if he does so within 10 after filing his answer.

The third-party defendant may make defenses, counterclaims (pursuant to Rule 13), and other actions against the third-party plaintiff or defend the defendant against the plaintiff’s original claim to avoid liability.

The third-party defendant may also make claims against the Pl. arising out of the same transaction or occurrence, and vice versa.

A Pl.’s claims against the third-party defendant must satisfy diversity to prevent collusion between the Pl. and Def. to join an otherwise un-joinable party for the Pl. to sue.
A third-party defendant’s claims against the Pl., however, need not satisfy the diversity requirement so long as it is related to the original claim, because there is not fear of collusion.
A third-party defendant may bring other parties into the suit who may be liable to the third-party defendant for the claims made against him.

Rule 14(b) - When a Pl. may Bring in Third Party

When a counterclaim is brought against the Pl., the Pl. may bring in third-parties under the circumstances that would allow a Def. to do so.

Amendments & Supplemental Pleadings

Rule 15(a) - Amendments

A party may amend their pleading once as a matter of course any time before a responsive pleading is served or within 20 days after it has been served if no response need be filed.

Otherwise, a party may amend with leave of the court or the other party, and shall be allowed when justice requires.

A party has 10 days to respond to an amended pleading or the number of days remaining for them to respond to the original pleading, whatever is longer.

Rule 15 provides a very liberal amendment policy to prevent claims from being thrown out of court.  It slows down the pleadings phase, however.
Rule 15(c) - Relation Back of Amendments

15(c) is used to overcome statute of limitations problems in the amendment of pleadings.  If a pleading is amended to state a claim or name other parties after the statute has run, rule 15 may allow the claims to be brought.

An amendment relates back to the date of the original pleading when:

(1) it is permitted by the law that provides the statute of limitations; or
(2) the claim or defense asserted arose out of the same transaction or occurrence set forth in the original pleading; or
(3) the amendment changes the name of the party against whom the action is brought if 15(c)(2) is satisfied and is changed within the period for service in 4(m) (120 days) so that
(3)(A) the party has received notice of the institution of action so as to not prejudice them in maintain defenses; and

(3)(B) the party knew or should have known that but for a mistake in identity, the action would have been brought against the party.

Joinder of Claims and Remedies

Rule 18(a) - Joinder of Claims

A party asserting a claim may join as many other claims as the party has against the opposing party.

Original claims, counterclaims, cross-claims, or third-party claims may be joined against an opposing party.

The claims brought under Rule 18 need not be related to the same transaction or occurrence as the original claim.

To utilized Rule 18, however, there must be a valid claim against the party under the other rules.

i.e. A sues B & C for negligence.  B brings a cross-claims against C for a related event and an unrelated event.  Both claims are allowed, but if the related claim had not been brought under 13(g), the unrelated claims brought under 18(a) would be improper.
Compulsory Joinder of Parties

Rule 19 - In General

The courts seem reluctant to find many parties indispensable to a suit if it will result in it being thrown out of court.

Rule 19(a) - Persons to Be Joined if Feasible

A person must be joined if service can be made on them and their joinder will not destroy diversity if:

(1) complete relief could not be obtained in the party’s absence; or
(2) a judgment in the person’s absence would:
(2)(i) impair an interest the absent person has; or

(2)(ii) impose on the present parties multiple, or inconsistent obligations.

Rule 19(b) - Determination by Court Whenever Not Feasible

If a party is found to be indispensable under rule 19(a), the court will determine whether the action should be discontinued if joinder is impossible.

Permissive Joinder of Parties

Rule 20 - In General

Diversity and amount in controversy requirements must be met when using rule 20 to permissively join a party to a suit.

Rule 20(a) - Permissive Joinder

The plaintiff may join any plaintiffs if they assert a right to relief based on the same transaction or occurrence in common with the other parties.

A party need only be joined as a plaintiff if they voluntarily chose to do so.
The plaintiffs or defendants may join any defendant if a right to relief is asserted against them arising out of the same transaction or occurrence common to all defendants.

Judgment may be rendered for or against any party independently as their respective rights/liabilities warrant.

Rule 20(b) - Separate Trials

The court is allowed to order separate trials if any party will be embarrassed, delayed, or suffer undue expense as a result of the attempted joinder.

Discovery

Discovery - In General

Purposes:

Provide facts

Pl. finds fact to support their claims

Def. finds facts to disprove elements of claims or support defenses

Provide leads to additional facts
Support settlement or motion for summary judgment
Increase costs of litigation
Delay
Preview how a witness will behave at trial
Open information up to the public
Narrow issues for trial
Discovery is not used to uncover the law, but is used to uncover facts that may overlap the law.

Discovery is supposed to be the most cooperative stage of litigation.

Advantages of this cooperation:
Weeds out surprises before trial
Limits the role of the court ( lowers costs to taxpayers
Parties have control over information before trial
Disadvantages of cooperation:
Discovery is subject to abuse
Control is only useful to the side with money
Coaching clients taints evidence
The Role of the Court in Discovery

The court only gets involved in discovery when there is an abuse of it. 
The court serves two main functions when disputes arise:
Compel answers

The court strives to make discovery an open process designed to bring out the truth.

Protect from abuses

Discovery can be very expensive and used to cripple the other side.

Good lawyers begin with discovery and clean-up with interrogatories.

Rule 26 (a) - Required Disclosure

 (1) Initial Disclosures

A party must disclose to the other party without awaiting a discovery request:

(1)(A) the name, address, and telephone of any individual that has discoverable information relevant to the disputed facts alleged with particularity in the pleadings;

(1)(B) a copy or description of all documents or other tangible things in control of the party that are relevant to the disputed facts alleged with particularity in the pleadings;

(1)(C) a computation of damages claimed and making available for copying under rule 34 any such documents that are not privileged or protected from disclosure on which such computations are based including material bearing on the nature and extent of injuries;

(1)(D) for copying under rule 34 any insurance agreement which shows an insurance company may be liable for all or part of any award against the party.

A party must make such disclosures within 10 days after the pre-discovery meeting and is not excused from such disclosure if it has not finished investigation or withholds information because the other side has not yet disclosed.

(2) Disclosure of Expert Testimony

(2)(A) A party shall disclose the identity of any party who may be used at trial to present expert testimony.

(2)(B) The party shall include a report containing a statement of opinions to be expressed at trial and reasons for them, data, exhibits, qualifications, compensation to be paid for testimony, and a listing of all other cases in which the expert has testified w/in the last four years.

(2)(C) These disclosures shall be made within 90 days of trial unless otherwise ordered by the court.  If the evidence is intended to rebut evidence on the same subject matter given under 26(a)(2)(B), disclosure must be made within 30 days after disclosure by the other party.

(3) Pretrial Disclosures

The party shall also disclose the following information regarding evidence it may present at trial other than solely for impeachment purposes:

(3)(A) the name, address, and telephone number of each witness, identifying those who will be presented and those who may be presented only if needed; and
(3)(B) the designation of those witnesses whose testimony is anticipated to be presented by means of deposition; and
(3)(C) identification of each document or other exhibit, separately identifying those the party intends to use at trial and those that will be used only if the need arises.
These disclosures shall be made within 30 days of trial. 

(4) All disclosures mentioned above shall be written, signed, served, and promptly filed with the court.

(5) Discovery of additional matter can be obtained through depositions (written or oral), interrogatories, production of documents or thing, permission to enter land for inspection, physical and mental examinations, and requests for admission.

General benefits of rule 26(a) mandatory disclosures:

Exposes more important information early in the process

Makes litigation less costly 

Makes both parties plead more specifically

Limits delay and obstruction

Complaints re: mandatory disclosure
Promotes over-disclosure for fear of having evidence excluded

Disclosure required too early in the suit

Will spawn more satellite litigation

Rule 26(b) - Discovery Scope and Limitations

(1) In General,

A party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter of the pending action including the location of tangible things and persons having knowledge of discoverable matter.

The information need not be admissible at trial, but only be reasonably calculated to lead to the discovery of admissible evidence.

(2) Limitations

Discovery may be limited by the court or local rule if the court determines that:
(2)(i) the discovery sought is unreasonably cumulative or duplicative, or is obtainable from some other source that is more convenient, less burdensome, or less expensive;

(2)(ii) the party seeking discovery has had ample opportunity by discovery in the action to obtain the information sought;

(2)(iii) the burden or expense of the proposed discovery outweighs its likely benefit, taking into account the needs of the case, the amount in controversy, the parties’ resources, the importance of the issues at stake, and the importance of the proposed discovery in resolving the issue.

(3) Trial Preparation: Materials

A party may obtain documents or other information prepared by the opposing attorney or representative for trial only upon showing that the party seeking discovery has a substantial need and that the party is unable to obtain the information without an undue hardship through other means.
The rationale for this rule is a balance between the need to provide adequate information to both sides of a suit and the need to protect an attorney’s work from being disclosed to the other side without a substantial need.
The court shall protect against the disclosure of mental impressions, conclusions, opinions, or legal theories of an attorney or representative.
Absolute immunity is given to an attorney’s thoughts and mental impressions.  Transcripts, and other trial preparation materials may be reveal upon the showing listed above, so long as it does not contain significant amounts of the lawyer’s mental impressions.

Notes are a more tenuous area of trial preparation  materials since they often contain the attorney’s mental impressions.  The courts seem to require a much stronger showing of need and hardship before ordering disclosure of notes, and is reluctant to grant such disclosure.  Hickman
Work within the attorney-client privilege is also absolutely protected from discovery.

A party or non-party may receive his own statement concerning the action from a party without showing the otherwise requisite need.
(4) Trial Preparation: Experts

(4)(A) A party may depose any expert whose opinions will be used at trial, after the required report is provided.

(4)(B) A party may discover facts from an expert retained by a party in anticipation of litigation, but not expected to be called at trial under rule 35(b) or upon showing that it would be impracticable for the party seeking discovery to obtain the information by other means.

(4)(C) The party seeking discovery from an expert shall pay a reasonable fee for time spent in responding to the discovery request.

(5) When a party withholds information otherwise discoverable under these rules claiming it is privileged, the party shall make the claim expressly and describe the nature of the documents, communications, or things not disclosed that will enable other parties to assess the applicability of the privilege or protection.

Rule 26(c) - Protective Orders

After making good faith effort to resolve the dispute with the other party, a party may make a motion to protect a party from discovery that would be an annoyance, embarrassing, oppressive, unduly burdensome or expensive through one of the following means:

(1) completely limit discovery

(2) allow discovery only under certain conditions, including designation of time an place

(3) allow discovery only by certain method

(4) limit inquiry to certain matters

(5) limit persons from whom discovery can be obtained

(6) allowing deposition to only be opened by the court once sealed

(7) not allowing a trade secret or confidential research not be revealed, or be revealed in a designated way

(8) order both parties to simultaneously file specified documents with the court to be opened at the court’s directive.

If protection is denied, the court may order that the party permit discovery.

Costs to the winning party may also be awarded pursuant to Rule 37(a)(4).

Rule 26(d) - Timing and Sequence of Discovery

A party may not seek discovery from any source until after the parties have had their pre-discovery meeting.

Otherwise, unless altered by the court, the parties may proceed with discovery in any way or order they choose so long as it does not delay any other party’s discovery.

Rule 26(e) - Supplementation of Disclosures and Responses

A person who makes a disclosure has a duty to supplement or correct the disclosure when they later acquire information that their initial disclosure was in some material way incorrect.

Rule 26(g) - Signing Disclosures

(2)  Every request for discovery, response, or objection must be signed to certify that the document is consistent with the rules and is not meant to delay or harass and is correct to the best of the attorney’s knowledge.

(3)  Sanctions may be imposed for bad faith actions taken in the presence of a certifying signature.

Depositions

Depositions - In General

General Steps for Conducting Depositions

Provide a suitable location
Provide a recording method
Swear the deponent
Provide short preliminary instructions
“Don’t answer questions you don’t understand, if you answer, I’ll assume you understand.”

Deponent cannot unreasonably limit deposition

Get reassurances of the deponent’s health during the deposition

Use the funnel technique for evasive deponents

Circumstances when a lawyer can talk to a client off the record during a deposition:
Client doesn’t understand the question

Answer will breach the attorney-client privilege

A question will go outside the scope of proper discovery

An answer will be inadmissible at trial

To prevent an answer when the court has imposed a protective order.

The Role of the Attorney in a Deposition
Deposing attorney

Formulate questions
Objective to evasive deponent testimony on the record
Deponent’s Attorney

Prepare the client for the deposition

Ask questions

Advise the client not to answer

Object to the deposing attorney’s questions

Rule 30(a) - When a Deposition May Be Taken

(1) A party may take a deposition of any party without leave of the court except as provided in 30(a)(2)

(2) A party must obtain leave of the court if:

(2)(A) a proposed deposition would exceed 10; or

(2)(B) the person to be deposed has already been deposed; or

(2)(C) a party seeks a deposition before the time allowed in 26(d), unless the notice contains a certification that the person to be deposed will be out of the country and could not otherwise be deposed.

Rule 30(b) - Notice & Means of Examination

(1) A party desiring a deposition must give written notice to every other party to the action.  The notice shall state the time and place for taking the deposition, and the name and address of each person to be deposed.

(2) The party making the deposition shall state in the notice the method through which the testimony shall be record.  The party making the deposition must pay for the cost of recording.

(3) Any party may designate another means of recording the testimony, in addition to the one designated by the party deposing, but must bear the cost for such recording.

(4) A deposition shall be conducted before an officer as designated under rule 28.

(5) The notice to a party deponent can include requests for documents under rule 34, and request their production at the deposition.

(7) A deposition may be taken by telephone or other electronic means.

Rule 30(c) - Examination and Cross-examination

Any objection to the proceedings shall be made and recorded by the officer after the deponent is swore in, and the proceedings shall continue under the objection noted.

A party may submit written questions in a sealed envelope in lieu of participating in the deposition to be answered by the deponent and record by the officer.

Rule 30(d) - Schedule and Duration

(1) Any objection to evidence during a deposition shall be stated concisely and non-argumentatively.

(1) A party may only instruct the deponent not to answer when necessary to protect a privilege, to enforce a court imposed limitation on evidence, or present a motion under 30(d)(3).

(2) The court may limit the time for a deposition, but shall allow additional time if needed for a fair examination of the deponent.

(2) If a party impedes, delays, or does anything to frustrate the fair examination of a deponent, the court may impose sanctions, including reasonable attorney fees.

(3) On motion by a party and upon showing that the examination is being conducted in bad faith in an attempt to annoy or embarrass the deponent, the court may order the deposition to cease or limit the scope or manner of the deposition in accord with 26(c).  37(a)(4) sanctions may be imposed to award expenses incurred in relation to such a motion.

Rule 30(e) - Review by Witness

If requested, the deponent shall have 30 days, after receiving notice that a transcript is complete, to review and make signed changes to the transcript if necessary.

Rule 30(f) - Certification and Filing by Officer

The officer shall certify that the witness was duly sworn and that the deposition was a true record of the witness’ testimony.  The certification shall be in writing and accompany the record of the transcript.  The officer shall seal it and file it with the court, or send it to the deposing attorney for safe keeping.

Rule 30(g) - Failure to Attend

(1) A party that gives notice of a deposition, but fails to attend may be liable for the reasonable expenses incurred by the other parties in attending.

Use of Depositions In Court Proceedings

Rule 32(a) - Use of Depositions

(1) A deposition may be used to contradict or impeach the testimony of the deponent as a witness.

(2) A deposition may be used by an adverse party for any purpose.

(3) A deposition may be used by any party if the court finds:

(3)(A) that the witness is dead; or

(3)(B) that the witness is at a greater distance that 100 miles from the place of trial; or

(3)(C) the witness is unable to attend or testify because of age, illness, infirmity, or imprisonment; or

(3)(E) in the interest of justice, under exceptional circumstances, it is warranted to present the testimony.

Interrogatories to Parties

Interrogatories - In General

An interrogatory is a set of written questions asked only of parties to the suit.

The receiving party’s attorney may answer these questions, instead of the deponent himself.

The Role of the Attorney in Interrogatories

Deposing Attorney
Write the questions

Deponent’s Attorney
Write the answers

Make objections 26(b)(1) & (2)

privileged information
irrelevant material
outside the scope of discovery
undue burden or expense
more convenient sources available to the discoveror
asks for the attorney’s opinions or conclusions
Rule 33(a) - Availability

Without leave of the court, any party may serve on a party to the suit written interrogatories not exceeding 25 questions, including sub-parts.

Leave to serve additional interrogatories shall be granted with leave of the court if consistent with the principles of 26(b)(2).

Interrogatories may not be served before the time specified in 26(d) without leave of the court.

Rule 33(b) - Answers and Objections

(1) Each interrogatory shall be answered fully in writing under oath, unless objected to, in which case the party objecting shall state the reasons for the objections and shall answer to the extent it is not objectionable.

(2) The answers must be signed by the person making them, and the objections signed by the attorney making them.

(3) The answers shall be served within 30 days after service of the interrogatories.

(4) All grounds for objection shall be state with specificity.  Any ground not state in a timely fashion is waived unless the failure is excused by the court for showing good cause.

(5) The party submitting the interrogatories may move for an order under rule 37(a) with respect to any objection or other failure to answer.

Rule 33(c) - Scope

Interrogatories may relate to any matter which can be inquired into under rule 26(b)(1).

An interrogatory in not necessarily objectionable because an answer involves an opinion or contention that relates to fact or the application of law to fact, but the court may order such a request need not be answered until a later time if necessary.

This line between the fact/law overlap applies to all forms of discovery, not just interrogatories.
Rule 33(d) - Option to Produce Business Records

Where the answer to an interrogatory can be derived from the business records of a party and the burden of deriving them would be the same for either party, it is sufficient to answer with a specification where the answers could be derived and to afford the seeking party an opportunity to inspect them.

Production of Documents/Entry to Land

Rule 34(a) - Scope

(1) A party may serve on any other party a request to inspect and copy any documents, or inspect and copy, test, or sample any tangible thing which constitute or contain matters within the scope of rule 26(b) and are in the possession of the party being served.

(2) A party may serve on any other party a request to enter land in possession or control of the party for inspection, measuring, surveying, testing, etc. within the scope of rule 26(b).

Rule 34(b) - Procedure

The request shall set forth by individual item or category the items to be inspected.  The request shall specify a reasonable time, place, and manner for inspection.

The party to whom the request is submitted shall serve a written response within 30 days.  The response shall state that the inspection shall be permitted, unless objected to, in which case the reasons for objection shall be stated.  The party submitting the request may make a rule 37(a) motion with respect to a failure to respond or failure to permit inspection as requested.

A party producing documents shall present them as usually kept in the course of business and shall label them to correspond to the categories of the request.

Rule 34(c) - Persons Not Parties

A person not a party to the action may be compelled to produce documents or things or submit to an inspection as provided in rule 45.

Physical and Mental Examination of Persons

Rule 35(a) - Order for Examination

When a physical or mental condition of a person is in controversy, the court may order the person to submit to a mental or physical examination.  The order will be made only after a motion showing good cause and notice to all parties of the time, place, manner, conditions, and scope of the exam.

Rule 35(b) - Report of Examiner

(1) If requested by the person examined, the party causing the examination shall deliver a copy of the detailed written report of findings to them.  After delivery, the party causing the examination is entitled to receive any previous examinations made for the party relating to the same condition.  If the report is not delivered upon request without a showing of good cause, the court may order the evidence to be excluded at trial.

(2) Once the party compelling the examination gives the report to the other party, all doctor-patient privileges are waived with respect to the condition.

(3) This rule does not preclude discovery of a report of an examiner or taking of a deposition under any other rule.

Request for Admission

Rule 36(a) - Request for Admission

A party may serve on any other party a written request for admission of the truth of any matters within the scope of rule 26(b)(1) set forth in relation to facts or the application of law to facts.

A matter is admitted unless it is returned within 30 days, and signed by the party.

If an objection is made, the reasons for the objection must be stated.

The answer shall specifically deny or admit a statement in whole or part and shall specify what portion is admitted or denied if applicable.

If a party cannot answer, they shall set forth the reasons for not answering.

The court may compel an answer or treat the statement as admitted if a party does not comply.

Failure to Make Disclosure or Cooperate in Discovery

Rule 37(a) - Motion for Order Compelling Disclosure or Discovery

(2) Motion

 (2)(A) The person seeking mandatory disclosure under rule 26(a) must first make a good faith effort with the other party to obtain the information without court intervention.  If those efforts fail, the party may make a motion to compel disclosure.

(2)(B) The person seeking disclosure through devices (interrogatory, deposition, request for documents, etc.) must first make a good faith effort with the other party to obtain the information without court intervention.  If those efforts fail, the party may make a motion to compel disclosure.

(3) Evasive or Incomplete Answers or Disclosures
An evasive or incomplete answer or disclosure is treated as a failure to answer or disclose.

(4) Expenses and Sanctions

(4)(A) If the motion to compel is granted, the court may require the non-moving party to pay reasonable expenses incurred in making the motion, unless the moving party failed to first to make a good faith effort, or if the circumstances justify not requiring payment of costs.

(4)(B) If the motion is denied, the court may make a protective order under rule 26(c) and shall require the moving party to pay reasonable expenses in defending against the motion, unless the motion was justified or award of expenses would be unjust.

(4)(C) If the motion is awarded in part and denied in part, the court may order a protective order under rule 26(c) and may apportion reasonable expenses incurred in relation to the motion to the parties as justice requires.

Rule 37(b) - Failure to Comply with Order
(2) If a party fails to comply with a court order for disclosure, the court may make such orders as are just including the following:
(2)(A) Treat the matter for which the order was made as established in a accord with the claim of the party obtaining the order;

(2)(B) Refusing to allow the disobedient party to support or oppose claims or defenses, or prohibit the admission of evidence on the matter;

(2)(C) An order striking out pleadings, dismissing the action, or rendering judgment in default;

(2)(D) An order treating the default as a contempt of court, except refusal to submit to a physical or mental exam.

Reasonable expenses incurred in making these motions shall also be given to the party making the motion against the non-complier unless the objection was justified or award of expenses would be unjust.

Rule 37(c) - Failure to Disclose; Refusal to Admit (2)

(1) A party that fails to disclose information under rule 26(a) (mandatory disclosure) or 26(e)(1) (supplementation of disclosure) will not be permitted to use the evidence at trial, unless there is substantial justification or the failure was harmless.

Rule 37(d) - Failure of Party to Attend at Own Deposition or Serve Answers to Interrogatories or Respond to Request for Inspection

Terminating Litigation Before Trial

Rule 12(c) - Judgment on the Pleadings 

After the pleadings have been closed (including the reply if necessary), either party may move for judgment on the pleadings.

Judgment on the pleadings is judgment on the merits, unlike 12(b) motions.  Therefore, the suit may not be brought again if dismissed under 12(c).
The purpose of 12(c) is to get rid of frivolous suits without being too harsh.
The moving party admits all of the opponent’s factual allegations, and the moving party’s own factual allegations are taken as false, unless the opponent admits them in his pleading.

Ambiguous factual allegations are taken in the light most favorable to the non-moving party.

Defendant’s denials that are patently false may be ignored by the court for the purposes of this motion.

If matters outside the pleadings are brought before the court, it will treat the motion as a Rule 56 motion for summary judgment.
Matters considered outside the pleadings include written or oral evidence in support or opposition to the pleadings.
Matters not considered outside the pleadings include memoranda of points and authorities, briefs, oral arguments, and affidavits or other materials attached to the complaint.
Affidavits not attached to the pleading and brought before the court in a motion for dismissal will bring the action under Rule 56.
A court will grant judgment on the pleadings when these criteria are met:

The pleadings are closed;
There are no disputed facts; and
The movant is entitled to judgment as a matter of law.
Judgment on the pleadings is rarely used.  

One use for it is if there are no questions of fact and a statute of limitations defense is evident of the face of the complaint or is asserted in the answer.

Judgment on the pleadings may also be appropriate if the suit involves a will whose legal interpretation the parties disagree about.

Rule 41 - Dismissal of Actions

Rule 41(a) - Voluntary Dismissal
The plaintiff may dismiss an action without order of the court when:  41(a)(1)
He files a notice of dismissal any time before defendant serves an answer or moves for summary judgment; or
He files a stipulation of dismissal signed by all parties.
The court may dismiss the action upon request of the plaintiff if the provisions of 41(a)(1) are not met.  41(a)(2)
If the defendant has brought a counterclaim, the action will not be dismissed if the defendant objects and the counterclaim cannot be tried separately in the court. 
Voluntary dismissal is without prejudice, unless otherwise stated in the notice of dismissal or stipulation.

When voluntary dismissal is used to dismiss a claim that has already been subject to dismissal in a state or federal court, notice of dismissal will result in adjudication on the merits.
Rule 41(d) provides that if the plaintiff re-files an action based on the same claim that has previously been dismissed, the court may order him to pay costs for the previous action.

Rule 41(b) - Involuntary Dismissal

The defendant may move for involuntary dismissal of a claim or the entire action if the plaintiff fails to prosecute or comply with rules or court orders.
A involuntary dismissal results in adjudication on the merits, unless otherwise specified in the court order.
Exceptions to this include dismissal for lack of jurisdiction, improper venue, or failure to join an indispensable party.
Rule 41 dismissals operate at the same time as other Rules, i.e. in conjunction with Rule 12.

Any claim or all claims may be dismissed under Rule 41.

This includes all counterclaims, cross-claims, or third party claims, so long as a reply is not filed (if required) or else by leave of the court after the reply is filed.
Rule 56 - Summary Judgment

Either party may bring a motion for summary judgment under Rule 56.

The plaintiff may not bring a motion for summary judgment until 20 after the commencement of the action or after the defendant moves for summary judgment.  56(a)
The defendant may move for summary judgment at any time after commencement of the action.  56(b)

Summary judgment results in adjudication on the merits of the entire action or for only a portion of the claims.

Summary judgment differs from judgment on the pleadings (Rule 12(c)) in that additional evidence may be provided to support the motion under Rule 56.

Rule 56 motions for summary judgment may be used to resolve issues surrounding the entire case or only parts of a case.

If the case is not fully adjudicated as a result of a summary judgment motion the court will establish what facts are controverted and only put those on the agenda for trial, the rest shall be deemed established.

The court views evidence and inferences in a light most favorable to the non-moving party when considering a motion under this rule.  Adickes v. Kress & Co.
This tie-breaker limits the judge’s discretion and makes it easier for the non-moving party to defend.
The Court will grant a motion for summary judgment when:

There are no genuine issues of material fact; and
A issue of material fact is “genuine” when “the evidence is such that a reasonable jury could return a verdict for the nonmoving party.”  Anderson v. Liberty Lobby
A “genuine issue of material fact” must be raised with “specific facts” in sufficient “quantum and quality.”  Anderson
The movant is entitled to judgment as a matter of law.
Burdens of parties under a Rule 56 motion

Moving party defendant
The moving party defendant need only inform the court of the basis for its motion, identifying parts of the pleadings, depositions, etc. that demonstrate the absence of a genuine issue of material fact re: one essential element of the plaintiff’s claim.  ( Burden of production.

The movant need not support his motion with affidavits or other materials.

The defendant may be able entitled to summary judgment by showing that the existing record contains no evidence that the other side will be able to prove an essential element of its claim.  Celotex
The defendant need not go through the entire record to support his motion.

The burden shifts to the non-moving party plaintiff after the movant has pointed out to the court that there is no genuine issue of material fact re: an essential element of the plaintiff’s claim.

The non-moving party plaintiff then must point to the record or produce evidence that raises a genuine issue of material fact.

The non-moving party plaintiff must not merely rest on its allegations in the pleadings, it must point to evidence in the record to support a finding of a genuine issue of material fact (even if it is only his own affidavit).  Zanganeh & Rule 56(e)
This evidence need not be in a form that would be admissible at trial, but it must be reasonable to believe the evidence will be admissible by trial and must be in a form mentioned in Rule 56(c).

Rule 56(c) allows presentation of pleadings, depositions, answers to interrogatories, admissions, and affidavits.
Evidence cannot be admitted to the record after summary judgment has been granted or on subsequent appeal.

The quantity of evidence does matter.  There must be more than an iota of evidence to support a claim to defeat a motion for summary judgment.
Moving party plaintiff-

Celotex does not directly apply to this situation
Plaintiff must point to portions of the record and produce evidence that shows there is no genuine issue of material fact with respect to all elements of his claim and must show he is entitled to judgment as a matter of law.
The defendant non-moving party must then show that there is a genuine issue of material fact as to at least one element or raise an affirmative defense.  The defendant will probably want to produce evidence outside the pleadings, but is probably not required to do so.
A party may not make a Rule 56 motion immediately after the start of discovery.  56(f) prevents parties from stopping discovery prematurely by moving for summary judgment.

If a party presents affidavits in bad faith re: Rule 56 motion, the court may impose cost to be paid to the opposing party.  The court may also hold the offender in contempt of court.  56(g)

Summary judgment motions may be costly.  Therefore it is important to assess the likelihood of success before preceding.

Summary judgment motions may be used to drive up costs or try to speed up the pace if the plaintiff is slacking.
Pretrial Conference and Discovery Meeting

Rule 16 - Pretrial Conference

The Rule gives the court authority to hold pre-trial conferences and issue a pretrial orders addressing a variety of management issues facing the court and the parties.  The judge has nearly total discretion in whether to hold a pre-trial conference and what issues will be addressed.
If he holds a pretrial conference, 16(e) seems to require that a pretrial order be issued.

16(b) requires the judge to issue a pretrial order regarding scheduling of joinder, amendment of pleadings, motions, and discovery.
Judge control over the scheduling of events will lead to less abuse of discovery and can potentially lead to more settlement.
If a party fails to comply with an order or is unprepared to discuss the order during the conference, the judge may impose sanctions under Rule 37(b)(2).  16(f)
Alternative Dispute Resolution

Keys to Successful Settlement Negotiation

Identify the full range of procedural options and evaluate how each option affects your bargaining power;

Be able to recognize that settling is not necessarily tantamount to failure;

Get an accurate sense of your case;

Be open to the possibility of terms of agreement that benefit both sides;

Have genuine respect for the other side;

Be willing to rethink assumptions that you or your client have invested too much to forego trial or are otherwise entrenched in your positions about the case;

Have roughly equal bargaining power between the two sides.

Litigation

Codified Procedures

Rules of evidence
Jury
3rd party decision-maker
Binding judgment
Relatively expensive

1-7 days to try a case generally

Wait 2-3 years to get into court typically
Small Claims Court

Less public

No jury

Judge appointed by the state

Decisions need not rely on substantive law; they can be based in equity

Decisions are binding but difficult to enforce

Parties have 1 hour in court

Wait 5-30 days to get into court typically

Mini Trial

Parties hire ex-judges and juries for hire to litigate dispute

Arbitration

Even less public, except if court sponsored

Proceedings are not recorded, unless the parties wish to pay for it

Court like hearings and quasi-pleadings may be used

Rules of evidence and procedure may or may no apply

No jury

Arbitrator picked by the parties

The arbitrator’s decisions are binding

The decisions are appealable, but a high standard of review is used.
Awards are not enforceable, the parties must resort to courts for enforcement.

Arbitration is not all that cheap, and parties may use the procedure to delay and drive up costs.

Mediation

No rules of evidence or procedure

Parties file position papers with the mediator

Mediators are chosen by the parties, and parties have total control over the mediation structure.

The mediator need not follow substantive law

Mediator’s decisions are not binding

Mediation can be the cheapest for of ADR, especially if used before discovery

Negotiation

A go-between can be used to help bring the parties together informally

When ADR is Used

Some state have statutory imposed ADR requirements before going to trial.  Arizona was the leader in this movement.

Cases Suitable for ADR: 

Parties that want rights enforced  i.e. defamation, civil rights.

Small claims, i.e. under $3,000

Where there are ongoing relations and parties want to maintain a relationship.  I.e. Breach of contract, employment, construction, or environmental problems, family disputes

Parties want to keep the dispute private

Cases Not Suitable for ADR:

When parties want injunctive or non-monetary relief

Policy implications of ADR

ADR has tailored procedures to suit particular problems.  This hurts the transubstantive nature of the FRCP.
Rules’ Effect on ADR
Rules that promote ADR/cooperation:

Rule 16 - pre-trial conference
Defining the dispute - Rules 8(f), 15(b), 11 safe harbor, Conley, and notice pleading
Defining the lawyer’s role - Rules 26(a),(f),(c); 68, 37
Rules that encourage the adversarial process:

Narrowing issues
Protecting the attorney’s role & interest - 26(b)(3)
Arguments for the adversarial process:

Yields justice

More efficient - lowers costs through quicker adjudication

Parties get a declaration of who is “right”

Can change the law

More lawsuits place a higher standard on people

Litigation has not increased, only filings

Arguments against the adversarial process:

More expensive - takes more time and resources

Not efficient - have numerous hoops before trial

Increases costs to taxpayers & parties

Decreases access

Destroys relationships

Promotes the victim mentality

Causes of increased litigation:
Increased knowledge of rights

Lawyers are more aggressiveness

Less regulation of lawyers

More legislation creating more rights

Broader judicial interpretation of legislation

Using a third party decision-maker may be helpful because they serve to level the playing field between parties and encourage settlement.

Steps to Consider Before Settlement

Identify your options:

Litigation - trial

Mini-trial

Small claims court

Arbitration

Mediation

Negotiation

Note the limits of litigation:
Constrained by the FRCP & federal statutes

Cost to your client and the taxpayer

Note benefits of litigation:

Moral vindication in public for your client

Application of public values

“Full Blown” process

Affect future litigation through changes in case law

Value your case:

Client’s needs

Strength of the case - consider:

Evidence you know from discovery

Type of jury you will likely get

Type of witness your client is and the likely impact of other witnesses before a jury

Opposing counsel’s competence

Strength of the opponent’s case - same considerations as above

Cost to your client/uncertainty

Cost to your opponent

Jurisdiction

Personal Jurisdiction

Types of personal jurisdiction

In Personam - Jurisdiction over the defendant’s person.  The court has the power to issue judgment against him personally

In Rem - Jurisdiction over a thing.  The court has the power to issue judgment about a piece of property or about a status (i.e. marriage).

Quasi In Rem - The court takes control over the defendant’s in-state property to satisfy a judgment against him not related to that property.  Judgment may only be enforced against that specific piece of property and will not be enforced outside the state.

Approaches to defining the scope of courts’ jurisdiction

Territorial - States can protect residents from residents of other states - each state is an island

Comity - No state is an island.  Many actions occur between states and it is impractical not to have a means for adjudicating these claims.

Due Process - 14th Amendment and natural law limit court powers.

When courts may exercise jurisdiction over parties:

When the defendant is served while physically present in the state.

No matter how little contact the defendant has with the forum state, as long as he voluntarily enters the state and is served while present there, jurisdiction is proper.

If the defendant is involuntarily brought to the forum state, service is not proper.

Likewise, if the defendant is brought to the state fraudulently or forcefully to serve him with process, jurisdiction is invalid.
A defendant flying over a state and served constitutes a valid exercise of jurisdiction.  Grace
When the defendant is domiciled in the forum state, even if he is served out-of-state.  Milliken
When a state gives protection to a person and his property, reciprocal duties may be imposed.
Domicile = current dwelling place + intent to remain there indefinitely.

Factors relevant to intent include:
voter registration

property left behind

place of employment

residence of family

motor vehicle registration, etc.

A person can have only one domicile, but several residences.
If a person leaves a state to reside in another, but does not intend to remain in the new state indefinitely, he will be considered domiciled in the last state in which he intended to remain indefinitely, even if he has no intention to return to the prior state.
A person’s motivation for moving is irrelevant in determining domicile, as long as he has the intention to remain indefinitely.  Even if a person moves to avoid jurisdiction, domicile is changed for the purposes of the action, as long as the move occurs before the suit is filed.
A state may exercise jurisdiction over a corporation in either its:

Principle place of business; or

State of incorporation.

When the defendant consents to be sued in the forum state.
When a plaintiff files suit in a state, he has consented to counterclaims.

Consent is also commonly given in contracts.

By contesting the suit on the merits in the forum state, the defendant has also consented to the suit (waiver).  This is known as a general appearance.

A party that makes a special appearance does not consent to being sued in the forum.  A special appearance occurs when the defendant comes before a court solely to contest the exercise of jurisdiction over him.
If the defendant fails to appear before the court and has default judgment entered against him, when the plaintiff tries to register judgment the defendant may make a collateral attack on the trial court’s jurisdiction in the initial matter.
This is somewhat risky because if he loses the collateral attack he will not be able to defend on the merits since any appeal will be narrow in scope.

When the defendant has “minimum contacts” with the forum state.  International Shoe (1945)
Given the increase in interstate commerce, the Supreme Court recognized the need for state courts to be able to try cases where out-of-state defendants were participating in in-state markets.
If you cannot get jurisdiction over the defendant using any of the other means mentioned above, apply the minimum contacts test.

“Minimum Contacts” quantity continuum:

No contacts ( no personal jurisdiction
Casual, isolated, irregular, single, or occasional contacts ( no personal jurisdiction
Single significant act ( specific personal jurisdiction
Continuous & systematic contacts ( specific personal jurisdiction
Substantial or pervasive contacts ( general personal jurisdiction
Considerations for quality of commercial contacts:

Purposeful Availment
Ads targeted at the forum state 

Designing a product tailored to the forum state market (foreseeability that a product may enter a market is not enough)

Channels of communication with the forum state

Placing an agent in the forum state to do business or receive process

Contracts that provide for the application of the forum state’s law

Volume of business within the forum state
Deliberately setting into motion a chain of events that reach the forum state
Taking advantage of the protections and law of the forum state
In addition to the “minimum contacts” test, the Court considers an element of due process before allowing exercise of jurisdiction.  Jurisdiction must not offend “traditional notions of fair play and substantial justice.”  Int’l Shoe
Although the court rarely uses this portion of the test, it will balance the following considerations to determine if exercising jurisdiction is fair and promotes justice:
Promoting efficiency

Furthering a fundamental substantive social policy

The forum’s interest in adjudicating the case

The plaintiff’s interest in convenience, quick relief, and alternative methods of relief

The defendant’s convenience

Long Arm Statutes

Court are given the power to exercise jurisdiction over parties only when the legislature confers that power on them.
The legislature may confer the power to exercise jurisdiction over parties, limited only by the due process clause of the 14th Amendment.  I.e. California.

The problem with these statutes is that every question of jurisdiction becomes a constitutional question.

The legislature may also restrict the jurisdiction of courts to something less than the constitutional limit.

If the long-arm statute gives the court power to exercise jurisdiction, jurisdiction must still satisfy constitutional due process requirements - minimum contacts, consent, etc.
When suit is based on a federal question and the defendant’s contacts meet the requirements of the minimum contacts test or some other grounds for personal jurisdiction, personal jurisdiction will be proper even if the long-arm statute will not confer jurisdiction.
When suit is based on diversity, the laws of the forum state are followed, so the state’s long-arm statute must allow the exercise of personal jurisdiction to be valid.

Long arm statutes only apply to service on out-of-state defendants.
A typical long-arm statute may allow courts jurisdiction over causes of action arising out of the following:  Uniform Act
Transacting any business in this state;

Contracting to supply goods and services or things in this state;

Causing tortious injury by an act or omission in this state;

Causing tortious injury in this state by an act or omission out-side this state if he regularly does or solicits business, or engages in any other persistent course of conduct, or derives substantial revenue from goods used or consumed or services rendered in this state;

Having an interest in, using, or possessing real property in this state; or

Contracting to insure any person, property, or risk located within this state at the time of contracting.`

Summary of Steps to Consider Re: Personal Jurisdiction

If the defendant is present in the state, jurisdiction is proper.
If the defendant is not in the state and the suit is based on diversity, determine if the long-arm statute allows the court to exercise jurisdiction over the defendant.  If not, the court may not exercise jurisdiction.
If the defendant is domiciled, incorporate, has its principal place of business, or consents to be sued in the forum state, jurisdiction is proper.
If the defendant has voluntary, substantial or pervasive contact with the forum state, general jurisdiction is proper, subject to the limits of fair play.
If the defendant has voluntary contact with the state that constitute a single significant act or contacts that are continuous and systematic, specific jurisdiction is proper, subject to the limits of fair play.
Venue

Venue concerns the choice of a court once it is determined that a state or district has personal jurisdiction over the parties.

Note that both personal jurisdiction and venue must be proper for a court to exercise jurisdiction.
It is possible for venue to be proper and personal jurisdiction improper and vice versa.

28 U.S.C. §1391 is the federal venue statute

§1391(a) establishes the criteria for venue in diversity cases

§1391(a)(1) says that venue is proper in any district where any defendant resides, as long as all defendants reside in the same state.

i.e. if one defendant lives in the Northern District of California and another lives in the Central District of California, venue will be proper in either of those two districts.
§1391(a)(2) says that venue is proper in any district in which a substantial part of the events occurred or where a substantial part of the property subject to the action is located.

§1391(a)(3) is the catch-all provision that says venue is proper in any district where the defendants are subject to personal jurisdiction if there is no other district where the action may be brought.

All defendants must be subject to personal jurisdiction in the same district for venue to be proper under this portion of the statute.
i.e. this section could apply if D1 lives in the district where the suit was brought; but D2 lives outside the state; the place of events was outside the US; and the D2 was served in the district.  Here venue would be proper and (3) would have to be applied. 

Remember that the catch-all provision may only be used when there is no place in which a substantial portion of the events took place.  This usually means the provision is most useful when the events at issue took place abroad or if the long-arm statute of the state where a substantial part of the events occurred will not reach all of the defendants. 

§1391(b) establishes the criteria for venue in federal question cases

§1391(b)(1) says that venue is proper in any district where any defendant resides, as long as all defendants reside in the same state.

This is the same provision as the one in diversity cases
§1391(b)(2) says that venue is proper in any district in which a substantial part of the events occurred or where a substantial part of the property subject to the action is located.

This is the same provision as the one in diversity cases.
§1391(b)(3) is the catch-all provision that says venue is proper in any district in which any defendant may be found, if there is no other district in which the action may be brought.
The portion of the statute differs from that used in diversity cases in that only one defendant need be found in the district where suit is brought, as opposed to all of them in diversity cases.
Note:  All defendants must still be subject to personal jurisdiction in the district.
Remember that the catch-all provision may only be used when there is no place in which a substantial portion of the events took place.  This usually means the provision is most useful when the events at issue took place abroad. 

§1391(c) establishes the criteria for venue over corporations
Venue is proper over a corporation in any district where personal jurisdiction would be proper ( meets the minimum contacts test. 
If the state has more than one district, venue is only proper in districts where the defendant has sufficient minimum contacts, when districts are treated like different states.
If the corporation defendant does not have minimum contacts with an in-state district, venue is not proper there, even if venue is proper in a different in-state district.

28 U.S.C §1404 provides for the transferring of cases to different districts when the present venue is inconvenient for a party.
The burden is on the defendant to make a strong showing that the forum is too burdensome.  Unless this showing can be made, the court is reluctant to disturb the plaintiff’s choice of venue.
§1404 allows for the transfer to a court where the action “might have been brought.”
This language has been interpreted to allow transfer to any forum in which the defendant could have been served and where venue would be proper.

Consent of the defendant will not allow for the transfer to another forum.
28 U.S.C. §1406 allows for transfer of cases when it was initially brought in the improper venue.

Subject Matter Jurisdiction

The federal courts are only empowered to hear two type of claims under its subject mater jurisdiction, diversity and federal questions; all others are left to the state courts.

This limitation of jurisdiction is imposed in part via Art. III, §2 of the Constitution, as well as by statute and judge interpretations of statutes.
Diversity Jurisdiction - 28 U.S.C. §1332

For a court to have subject matter jurisdiction over the parties, no plaintiff may be a citizen from the same state as any defendant; and

Citizenship is usually considered to be equivalent to domicile in this statute.

Corporations are deemed to be citizens of the state in which they are incorporated and where they have their principal place of business.  §1332(c)(1)

A principal place of business is determined by one of two factors, depending on the court:

Nerve Center Test- where the corporate headquarters are located; or

Muscle Test - where the corporation has its main production or service activities.  This is the most widely used test, unless the corporation is evenly spread out.

Unincorporated associations and partnerships are not corporations under §1332(c), so the citizenship of each member or partner must be considered for diversity.

As a result, most unions have members in every state and cannot get into federal court based on diversity.  They usually get into federal court based on federal questions, however.
Foreigners in the suit will not destroy diversity.

§1332(a)(2) gives federal courts jurisdiction over suits involving foreign citizens.

An American citizen domiciled in a different country may not be sued in a federal court based on diversity because they are not considered citizens of any particular state.

Resident aliens will be considered citizens of the state in which they are domiciled.

Federal courts will not exercise jurisdiction over suits involving two foreign citizens based on diversity.

The court will look beyond the pleadings to determine if diversity really exists between parties.

Nominal parties will be ignored in determining is diversity jurisdiction is proper.

Trustees and representatives (§1332(c)(2)) will be considered residents of the state in which the person they represent is a citizen.

The amount-in-controversy must exceed $50,000 ( at least $50,000.01.

The plaintiff is not required to prove he will be awarded over $50,000, he need only show that he may be entitled to over this amount.

To defeat jurisdiction on the basis of the amount-in-controversy, it must appear to a legal certainty that the claim does not exceed this amount.

The actual amount the plaintiff recovers is not relevant re: jurisdiction under diversity.

As long as the plaintiff believed in good faith that the amount exceeded $50,000, diversity will not be destroyed after he learns differently.

If the plaintiff does not have a single claim against one defendant that meets the amount-in-controversy requirement, he may aggregate all his claims against that one defendant to meet this threshold.

Each plaintiff must have a claim in excess of $50,000 against each defendant to be brought into the suit.

A suggested question on this point is:  “If each plaintiff were suing each defendant alone, would he satisfy the amount-in-controversy requirement?” 

Federal Question Jurisdiction - 18 U.S.C. §1331

§1331 permits a federal court to hear any case arising under the Constitution, laws, or treaties of the United States.
This has been interpreted to allow jurisdiction over any “substantial claim founded upon federal law.”

The federal question must form an integral part of the plaintiff’s claim to get into federal court. 

 The plaintiff’s anticipation that the defendant will assert a defense based on a federal statute is not enough.

Supplemental Jurisdiction

Supplemental jurisdiction involves the adding on of claims that do not have an independent basis for federal jurisdiction to an existing claim that does have an independent basis for federal jurisdiction.

18 U.S.C. §1367(a) grants courts authority to exercise jurisdiction over all claims that are “so related to the claims in the action within such original jurisdiction that they form part of the same case or controversy.”

§1367(a) gives the court supplemental jurisdiction over any related state-law claim that is tied to a claim that is properly brought under the court’s diversity or federal question jurisdiction.

This section allows a party to bring a related state-law claim against a party already present in the suit. 
It also allows the parties to join parties to adjudicated related state-law claims with no independent basis for federal jurisdiction.
§1367(a) is limited by two other provisions in the statute:

§1367(b) limits the jurisdiction granted in §1367(a) when original jurisdiction is based on diversity.
Although defendant’s may bring supplemental claims against parties when original jurisdiction is based on diversity, plaintiffs are limited in the claims they may bring.
Plaintiffs are prohibited from bringing claims against joined parties when jurisdiction is based sole on diversity because it would encourage them to only bring suit against one party, then join others that would have destroyed diversity if originally named in the suit.
Plaintiff’s claims with no independent basis for federal jurisdiction that are disallowed under §1367(b):
Plaintiff’s claims against a third-party defendant
Plaintiff’s claims against a party joined under Rule 19 (compulsory joinder)
The joined party’s claims against the plaintiff are also barred
Plaintiff’s claims against parties permissively joined under Rule 20
§1367(c) gives the court authority to deny exercising jurisdiction over the supplemental claim if:
The claim raises complex questions of state law;
The claim substantially predominates over the claim(s) under which the court has original jurisdiction;
The court dismissed the claim(s) over which it had original jurisdiction;
When exceptional circumstances compel declining jurisdiction.
Personal jurisdiction over parties joined must still be met under supplemental jurisdiction, but the requirements of venue are waived.
Removal and Remand

Generally, the defendant has the right to remove any case brought against him in which the federal court could have original jurisdiction.  28 U.S.C. §1441

If the claim is based on a federal question, the case may be removed regardless of the amount in controversy or the parties’ citizenship.  §1441(b)
If the claim is based on diversity, the case may not be removed if any defendant is a citizen of the state where the action is pending.  §1441(b)
Complete diversity and amount in controversy requirements must be met to remove as well.
Only the defendant may chose to remove under this statute.

If multiple claims are part of the action, some of which have no independent basis for federal subject matter jurisdiction, the entire case can be removed.  The court has the option of remanding issues dealing only with state law if it likes.  §1441(c) 

§1441(c) only applies to original claims arising under questions of federal law.  Hence, original claims based on diversity combined with other claims that lack an independent basis for subject matter jurisdiction may not be removed.
If the state court did not have jurisdiction to hear the claim, the defendant is still entitled to remove the action to federal court.  §1441(e)

A request for removal is generally evaluated when the notice to remove is filed.  Thus, the plaintiff may change his complaint to state or eliminate a federal-law claim or may lower or raise the amount in controversy to defeat or promote removal if the change is made before the notice is filed.

One exception is that diversity must be met at the time of the notice filing as well as when the action was originally commenced, unless the plaintiff drops a non-diverse party.
This prevents the defendant from changing his domicile to create diversity and remove the action to federal court.

If removal is found to be improperly made, the judge must remand the case back to the state court.  18 U.S.C. §1447(c)
The defendant may be found to have waived his right to remove if he allows the state court to take substantial action on the merits of the action.
Process for removal - 18 U.S.C. §§1446-1449
Defendant files a notice of removal within 30 days of service.
This notice is filed with the district court to which he wishes to remove.
All defendants must sign the notice.
Exceptions:
If a defendant is not served yet, he need not sign; or
Defendants who are not involved with a separate and independent federal claim under §1441(c).
After the notice has been filed, the state court may take no further action on the case unless the federal court remands the case.
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