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Civil Procedure Checklist 

I. Does the court have subject matter jurisdiction? 

Can make this claim anytime even after the judgment has been rendered and parties cannot consent to overrule these requirements. 

Is there a federal question claim which "arises" under the Constitution, treaty or federal law? Must be part of a well-pleaded complaint, not a defense. Keep in mind that if long-arm statute does not apply, then there still is a requirement that the D have

min. contacts with the forum state. Amount in controversy is not required in federal question cases. 

Is there diversity of citizenship w/ a claim which exceeds 75K, exclusive of interests and costs? Complete diversity is required unless the case involves an interpleader - where same side parties are fighting for and against each other for the same claim against another party. - aggregation: 

1) a P may combine several claims against a single D to get to more than 75K, 

2) a P may not bring in an additional D against whom all claims total less than 75K, 

3) multiple P's can't combine their claims against a single D if no P has a claim for more than 75K. 

4) P must have at least 1 claim against a single D totaling more than 75K because supplemental jurisdiction will allow the other claims to go forward. - challenge to amount: D has to prove to a legal certainty that the claims is for less.

II. Does the court have personal jurisdiction? (3 questions) 

Are there any traditional basis of jurisdiction? - physical presence? (Burnham v. Superior Court and Pennoyer v. Neff) - if there is quasi in rem jurisdiction (jurisdiction over property seized) then there must be min. contacts. But no min. contacts are required in rem (jurisdiction over a thing - like title to real or personal property) 

- any consent to jurisdiction via contract? ie: making a general appearance, signed a notice of consent to sue in specific forum like in Carnival Cruise Lines v. Shute or by signing a contract with a forum specific clause when the D purposely availed himself to the forum and was not unfairly surprised as in Burger King v. Rudzewicz. 

- alienage jurisdiction? (Between us citizen and another person in foreign country) 

- any implied consent? (like driving a car) - domiciled at the time the lawsuit commenced? Person: determined by domicile which requires 

1) presence instate at some point with 

2) must have an intention of remaining in the state for an indefinite period of time in the future. See Mas v. Perry. 

Factors can be used to determine the "center of gravity" like voting, taxes, etc. Corporation: determined by 1) the state of incorporation and 2) the corporations principal place of business which can be determined by the "nerve center test" which is where the executive center is or by where most of the business is done or where most of the business is at. Other groups: determined by culminating the citizenship of all of its members. Representatives: citizenship is always determined by the represented, not the representative. - any failure to assert the defense and therefore waived the right to personal jurisdiction.

- Is there a long-arm statute and does it apply? 

     - Are there sufficient number of minimum contacts? (Does not apply to class actions) - International Shoe test: min contacts that are reasonable and comport w/ traditional notions of fair play and substantial justice - are the actions of D volitional and beneficial within the forum state that amount to "purposeful availment?" - Worldwide VW v.    Woodson: jurisdiction can be obtained when a company delivers products with the expectation that they will be purchased by customers in the forum state and that the company would "reasonably anticipate being haled into court there." - 

Greater contacts are required where the claim does not relate to D's instate activities. - Asahi: company must have substantial connection w/ the forum state because the mere placing of products in the stream of commerce is not enough without more. The maj. believed the D had enough contacts, but they did not comport with the traditional notions of fair play and substantial justice. The ct expressed disapproval of stream of commerce theory. - Keeton v. Hustler Magazine: contacts can be in the form of products sometimes. 

III. Proper notice, oppty to be heard, and proper service? 

Notice - apply Mullane v. Central Hanover Trust: you must use means that are reasonably           calculated under the circumstances to give actual notice. (Publication is almost always fatal unless defendant is hiding and evading service and their address is not known) Oppty to be heard - Fuentes, DiChem and Conn. v. Doehr - affadavit, bond, judge approval, right to an early hearing and - absent P's in a class action must be given oppty to opt out of the class. Service - can leave summons and complaint at D's residence with person of suitable age and discretion and may be made by fraud or duress only if the person was a resident of the forum state not an outsider dragged into the forum. 

IV. Is there proper venue under 28 USC §1391 

1) district must be either where the defendant resides or where the claim arose 

2) jurisdiction must be satisfactory and can only be transferred to a place where the original claim could have been brought (must have personal and subject matter      jurisdiction. Exempt from supplemental jurisdiction. - use of forum non conveniens can be used in special cases where the right court is not within the system as in Reyno v. Piper Aircraft usually with parties consent that the statute of limitations would not subsequently bar the claim, etc. Balance the interests between the state's interests of not being burden with the most convenient place to try the case. Also, the law of the 1st state still applies.

V. Can the case be removed to federal court under 28 USC §1441? 

1) only a defendant can remove from a state to a federal court and in diversity cases only as long as the D is not a citizen of the state in which the lawsuit was brought. 

2) can only remove a case that could have been brought in the court originally 

3) removal is strictly vertical within the jurisdiction.

VI. Have any of the jurisdictional claims been waived under Rule 12h? 

- subject matter juris, joinder, and failure to state a claim never waived - waivable defenses - pers. juris., venue, insuff. process and service. - must be raised at the beginning of the lawsuit in a pre-answer motion or answer because the rules require "consolidation" of any defenses and cannot make a second motion.

VII. Does claim involve 28 USC §1367 Supplemental Jurisdiction? 

- only effects the requirement for subject matter jurisdiction (diversity and amount), not the remaining requirement of personal jurisdiction. 

- old pendant jurisdiction - in federal question cases, if a fed. ct. could sometimes adjudicate a state-created claim between those same parties as long as the claims were sufficiently closely related or according to United Mine v. Gibbs, claims must derive from a common nucleus of operative fact. Pendent party jurisdiction would allow P to bring in           a 3rd party in the federal lawsuit under a state claim even if diversity would be destroyed. 

- old ancillary jurisdiction - in diversity cases, where additional parties other than the P made claims which lack diversity or failed to meet the amount in controversy, the court would still hear the claim. (ie. like cross claims between defendants) 

- now: when the court has original jurisdiction over the 1st claim, they will have supp. juris. over all other claims that are so related to claims in the lawsuit that they form part of the same "case or controversy" or in other words, same "transaction or occurrence." But in diversity cases, the plaintiff cannot use supp. juris. to defeat or go around the        personal juris requirement. - covered: compulsory counterclaims, cross-claims, impleader claims by 3rd parties. - not covered: claims by a P against a 3rd party defendant, claims by a P against a person brought in under joinder, claims by a p against multiple d's, claims by intervention who want to enter on P's side of suit. 

- supplemental jurisdiction is still discretionary and the court may decline when:

1) claim raises a novel or complex issue of law, 

2) claims substantially predominates over the original claim, 

3) when the dist. ct. has already dismissed the original claim, 

4) or exception circumstances what there are compelling reasons for declining jurisdiction. - personal jurisdiction must still be satisfied.

VIII. Is there an Erie Doctrine Question Present? 

Erie Doctrine - in diversity cases only, the federal court must apply state substantive law and federal procedural law. Purposes are to prevent forum shopping and equal protection under the laws. 

1.) Is there a direct conflict between state and federal law in a diversity case?

IF Yes - The federal rule applies. In Hanna v. Plumer the SC stated that if the matter falls roughly between the two and are capable of classification as either, the Constition grants the federal courts the power to regulate procedure and the federal rule is used. Under the Supremacy Clause, the federal statute or rule must be followed no matter how substantive the state law is and no matter how outcome-determinative the issue is and the Erie principles never come into play. 

IF No - Then apply the Byrd v. Blue Ridge balancing test. On one side balance the state's interests plus the outcome determination. The outcome determinative test provided in Guarantee Trust v. York is: does it significantly affect the result of the litigation for a fed ct to disregard a law of the state that would be controlling in an action upon the same claim by the same parties in a state court? The objective of the judge in a federal court

is to reach the same outcome as the state court would in the forum state. (What the state's highest court would do) If not direct conflict and if the state policy can be followed without violating the federal statute/rule, then follow the state policy. On the other side to be balanced with are the "federal interests" and "affirmative countervailing considerations." (ie. Thwart an important federal policy?) Brennan said in Byrd that there if is federal countervailing considerations, federal law should prevail. In general, follow state law in statute of limitations and burden of proof. Follow federal in jury issues. 

2) Was the lawsuit brought in a federal court where the act did not occur - the federal court must follow the conflicts of law rule of the state where the court sits which often requires the court to use the law of the state where the accident or injury occurred.

IX. Are there any pleading problems? 

- functions: est. jurisdiction, give notice of claim, identify and narrow issues, present evidence 

- Rule 11 requires atty to sign all pleadings, written motions and papers certifying that to the best of her knowledge and belief, after a reasonable inquiry that the paper is not for an improper purpose, the legal contentions are warranted by law, and the factual contentions and denials have evidentiary support. Safe Harbor Provision gives atty 21 days to satisfy the other party before motion for violation filed with the court. 

- 3 requirements of every complaint - statement of subject matter jurisdiction, short and plaint statement of the claim, showing plaintiff entitled to relief, and demand for a judgment. 

- amendment of pleadings - plaintiff may amend once before the d serves his answer and the defendant has a right to amend once within 20days of service his answer. If there's no right to amend, you may seek leave of the court and it will be granted if justice so requires. Also, any claim that is added must derive from the same t/o and relate back to the same events. Can always amend against parties that should have known about action. Zielinski forklift case.

X. Are there any Joinder and Multi-party Litigation Problems? 

1) joinder of claims - under code states, the P can join any claims that arose in the same t/o, under the federal rules, P can bring any claim. 

2) permissive joinder of parties - either party may join parties whose rights or liabilities that arise in the same t/o and raise at least 1 common question of law and fact. 

3) compulsory joinder of parties - except for joint tortfeasors - is there anyone that should be joined because it would help the present litigants gain complete relief or that the outsiders interests would be better protected? If so, then you can join them but only if the additional parties meet jurisdictional requirements. If the additional party can't be joined because of these requirements, then if there are indispensable parties - the claim must be dismissed, otherwise, the court will just move on without the additional parties and only give relief to the presently joined parties as best as they can. 

- Necessary parties are:

1) without absentee party, the court cannot give complete relief, 

2) the absent party's interest will be harmed if she isn't joined,

3) absent party claims an interest which subjects a party to multiple obligations. - Indispensable party: one which there is a likelihood of prejudice or unfairness. 

4) counterclaim - return fire back. If same t/o then compulsory and must be brought or

claim is lost unless it would require the presence of additional parties over who the ct cannot get personal jurisdiction. Compulsory require no independent subject matter jurisdiction because of supplemental jurisdiction, but permissive counterclaims must meet jurisdiction req. (Amount of controversy and diversity) 

5) cross claim - Rule 13 - between co-party's. Must be same t/o. Always optional, never compulsory. Covered by supplemental jurisdiction. 

6) interpleader - when a party owes something to 1 or more parties, but is not sure to which one, the party may use this device to force them to argue out their claims among themselves before coming to sue him. The court must have jurisdiction over all of the parties. Statutory Interpleader §1335 allows for nationwide service, minimal diversity, $500 min. amount and stakeholder must deposit the amount in dispute. 

7) impleader - can be used with a defendant alleges that a third person is liable to him for all or part of the plaintiff's claim against him. In other words, applies to lawsuits where the defendant states that "if I am found liable, then my liability is secondary because I am going to be reimbursed by someone else." Not "it was he, not I." Must be made within 10 days of answer and supplemental jurisdiction applies. Plaintiff's use of this device requires that he always have independent jurisdiction to avoid going around the diversity requirement. 

8) intervention - 2 types - intervention of right (claim may be harmed if not joined and/or her interest is not adequately represented now) and permissive intervention (there is a common question of the claim) - all intervention must meet independent jurisdictional requirements. 

9) class action - 6 requirements under Rule 23 


1) the class is so large that joinder of all members is not feasible 


2) there must be a common issue of law and fact (common issues must 
predominate) 


3) the claims/defenses must be typical of those in the entire class 


4) the representative must fairly and adequately represent the interests of the class 
- Hansberry v. Lee (racially restrictive covenant) 


5) each and every named member (not every member) must satisfy jurisdictional 
requirements. 


6) requirement of notice

XI. Are there any Discovery Problems? 

- Scope is anything relevant and not privileged to the subject matter of the lawsuit that is reasonably calculated to lead to admissible evidence. 

- Devices of discovery: automatic disclosures, depositions, interrogatories, production of documents, requests for admission, physical exam which must get by motion, the physical condition of the party is in controversy and must have good cause. 

- Work product rule - Hickman v. Taylor and Rule 26b - protects everything done in anticipation of litigation which can be done by anyone but cannot be part of a normal business activity or record keeping. Work product is "qualifiedly immune from      discovery" in the sense that if there is no other way to get the information requested, it may not be immune unless it consists of opinion, strategies, or theories of the lawsuit. Purpose of work product rule is to provide equal access to all relevant date and not support mooching and not places undue barriers upon discovery since the information found may have to be shared. Party must show a substantial need (that they are essential to the case) and an inability to obtain equivalent material without undue hardship

XII. Any Trial Problems? 

- problem with jury trial availability - traditionally: actions at law went to a jury, actions at equity went to a judge - mixed law and equity cases were originally handled by the clean up doctrine which allowed the judge to decide the entire case, but now under the case Beacon Theatres v. Westover, the jury trial ties got to the particular issues of the case. Purely legal questions go to the jury, purely equitable questions go to the judge, and questions that are mixed both of legal and equitable theories go to the jury. Usually the equitable questions are decided last. States differ on the application of the Beacon doctrine because there is no incorporation of the 7th amendment. 

- Summary Judgment (Rule 56) - no genuine issue of material fact exists and therefore is not trial worthy - motion is decided on the whole case, just not the pleadings - recently courts have been more willing to grant SJ like in Celotex 

- Post-trial motions 

          - new trial - granted when something went wrong and its better to do it all again 
and can be a partial grant for just those particular issues that were wrong (ie. 
damages) 

          - additur - D agrees to up damages to avoid new trial (no allowed by federal courts) 

          - remittitur - P agrees to lower damages 

          - Directed Verdict or A motion for a judgment as a matter of law (rule 50 motion) - 
comes at the end of P's case or at the end of all the evidence. Granted where no 
reasonable jury could find for the non-moving party or where there is no           
legally sufficient evidentiary basis for a reasonable juror to find for that party on 
issue. The bend-over backward rule applies that makes the court look at the issues 
in favor of the non-moving party to consider motion. 

          - JNOV - occurs after the verdict and standard is "no reasonable jury could do what 
this jury just did." Must move for a directed verdict before the issues are submitted 
to the jury so you can be eligible for a jnov. 

          - Default Judgment - Rule 55 may be collaterally attacked on a jurisdictional basis, 
but cannot if D appeared in the original action or unsuccessfully litigated the 
jurisdictional issue. Remember that the second trial will not be on the merits, but 
whether there is jurisdiction only so defendant is still bound if there is no 
jurisdiction problems. - will be decided based on 


1) whether P would be prejudiced, 


2) where D has a meritorious defense, 


3) where conduct of the D led to a default. 

          - Former Adjudication - Res Judicata (claim preclusion) & Collateral Estoppel 
(issue preclusion) - must be pleaded or lost - remember consolidation of claims. - if 
second case involves same parties (or those in privity) and same claim = res 
judicata and is barred if plaintiff lost first suit or merged if plaintiff won. 

3 requirements of res judicata: 


1) final valid judgment on the merits, 


2) the same parties plus others in privity w/them (legal relationship must exist), 


3) same entire claim, including matters that were or should have been litigated. 
(Apply commonly used transaction test for same t/o) - No splitting of claims. 
Watch for compulsory counterclaims which are barred if not presented in previous 
litigation. Watch for privity cases where each person is barred if the parties were in 
privity with each other (ie employer-employee, husband-wife). Like in Frier v. City 
of Vandalia. 

5 requirements of Collateral estoppel or issue preclusion: ( If case involves different party or claims in second suit, then collateral estoppel applies) 


1) need a final valid judgment, 


2) same parties and privities (mutuality), 


3) same issue arising in a different claim, 


4) the issue was actually fully litigated, 


5) the decision on that is was necessary to the final outcome of the first suit, 


6) no unfairness would result. - most courts have abandoned the rule of mutuality 
which required that a stranger to the 1st lawsuit could not benefit from collateral 
estoppel. Now there is recognized offensive (use by a 1st lawsuit stranger who is 
the plaintiff in the second lawsuit) and defensive collateral estoppel (use by one 
who is a defendant in the second lawsuit.) Weigh factors like fairness,              
judicial-efficiency, could person have foreseen that the second suit would come 
along, or unfairness because of multiple plaintiffs that would create unfairness or 
any issues regarding giving the party the full and fair oppty to present case. 

Foreseeability of second lawsuit? Also watch for inconsistent judgments which will allow issue to be brought forth again. Has precluded party already had their day in court? Due process still prevents a non-party to the 1st lawsuit from being bound in the 2nd suit. - policy reasons - stability of judgments, judicial economy, preventing inconsistent results, protection from harrassment. - offensive collateral estoppel ok in Parklane v. Shore case.

