Sandow

ANALYZING CIV PRO PROBLEM

1.  Personal Jurisdiction: First, make sure that the court has “personal jurisdiction” or “jurisdiction over the parties.” You must check to make sure that: 

a.  D had minimum contacts with the forum state (whether the court is a state or federal court); AND

b.  D received such notice and opportunity to be heard as to satisfy the constitutional requirements of due process.

2.  Venue: Then, check whether venue was correct. In federal court suits, the venue requirement describes what judicial district the case may be heard in. Essentially, the case must be heard either:

a.  in any district where the defendant resides (with special rules for multi - defendant cases; OR

b.  in any district in which a substantial part of the events giving rise to the claim occurred. See 28 USC §1391



3.  Subject Matter jurisdiction: If this case is a federal case, you must then ask whether the court has subject matter jurisdiction. Essentially, this means that one of the following two things must be true:

a.  Diversity: Either the case is between citizens of different states (with “complete diversity” required, so that no P is a citizen of the same state as any D) and at least $75,000 is at stake; OR

b.  Federal Question: The case raises a “federal question.” Essentially, this means that P’s  right to recover stems from the US Constitution, a federal treaty, or an act of Congress. (There is no minimum amount required to be at stake in federal question cases.)

4.  Pleading: Next, you must examine whether the pleadings are proper.

5.  Discovery: Next, you may have a complex of issues relating to pre - trial discovery.

6.  Ascertaining applicable law: Now, figure out what jurisdiction’s law should be used in the case. The most important problem of this type is: In a diversity case may the federal court apply its own concepts of “federal common law,” or must the court apply the law of the state where the federal court sits? If the state has a substantive law (whether a statute or judge made principle) that is on point, the federal court sitting in diversity must apply that law. This is the “rule” of Erie v Tompkins (Example: In a diversity case concerning negligence, the federal court must normally apply the negligence law of the state where the court sits).   

7.  Trial Procedure: Next, you may face a series of issues relating to trial procedure.

8.  Multi - party and multi - claim litigation: If there is more than one claim in the case, or more than the basic two parties ( a single plaintiff and a single defendant), you will face a whole host of issues, related to the multi-party or multi-claim nature of the litigation. You must be prepared to deal with the various methods of bringing multiple parties and multiple claims into a case. In federal courts:  

a)  Counterclaim: D may make a claim against P, by use of the counterclaim (FRCP 13). Check whether the counterclaim is “permissive” or ” compulsory.” (Also remember that 3rd parties, who are neither the original P nor original D may make a counterclaim).

b)  Joinder of claims: Once a party has made a claim against some other party, she may then make any other claim she wishes against that party. This is joinder of claims. (Rule 18(a).

c)  Joinder of parties: Multiple parties may join their actions together. Check to see whether either. FRCP 19 & 20.

d)  Class actions: Check whether a class action is available as a device to handle the handle the claims of many similarly - situated Ds. (FRCP 23). Look for the possibility of a class action wherever there are 25 or more similarly - situated Ps or similarly - situated Ds. 

e)  Intervention: A person who is not initially part of a lawsuit may be able to enter the suit on his own initiative, under the doctrine of intervention. (FRCP 24). Check whether the intervention is “of right” or “permissive.”

f)  Interpleader: Where a party owes something to two or more other persons, but isn’t sure which, that party may want to use the device of interpleader to prevent being made to pay the same claim twice. After checking whether interpleader might be desirable, decide whether the stakeholder should use “statutory interpleader” or “Rule interpleader.” (28 USC §1335 - statutory interpleader) & (FRCP 22 - Rule interpleader).

g)  Third Party practice (impleader): Anytime D has a potential claim against some third person who is not already in the lawsuit, by which that third person will be liable to D for some or all of P’s recovery against D, D should be able to “implead” the third person. (FRCP 14(a). Once a third - party D is brought into the case, consider what other claims might now be available (e.g. a counterclaim by the third - party D against the third - party P, a cross - claim against some other third - party D, a counterclaim against the original P, etc.).

h)  Cross - claims: Check to see whether any party has made, or should make, a claim against a co - party. This is a cross - claim. (FRCP 13(g).

i)  Jurisdiction: For any of these multi - party or multi - claim devices, check to see whether the requirements of personal jurisdiction and subject matter jurisdiction have been satisfied. To do this, you will need to know whether the doctrine of “supplemental” jurisdiction applies to the particular device in question. If it does not, the new claim, or the new party, will typically have to independently meet the requirements of federal subject matter jurisdiction. (EX. P, from MA, sues D, from CT, in diversity. X, from MA, wants to intervene in the case on the side of D. Because supplemental jurisdiction does not apply to intervention, X must independently satisfy the requirement of diversity, which he cannot do because he is a citizen of the same state as P. Therefore, X cannot intervene).

9.  Former adjudication: Lastly, check whether the results in some prior litigation are binding in the current suit. Distinguish between situations in which the judgment in the prior suit is binding on an entire cause of action in the present suit (under the doctrines of merger and bar), and the situation where a finding of fact is binding on the current suit, even though the judgment itself is not binding (the “collateral estoppel” situation).

a.  Non - mutual collateral estoppel: Where a “stranger” to the first action (one not a party to that first action) now seeks to take advantage of a finding of fact in that first suit, consider whether this “non - mutual” collateral estoppel should be allowed.

b.  Full Faith and Credit: Lastly, if the two suits have taken place in different jurisdictions, consider to what extent the principles of Full Faith and Credit limit the second court’s freedom to ignore what happened in the first suit.

JURISDICTION OVER THE PARTIES

I.  General Principles

A.  2 kinds of jurisdiction: before a court can decide a case, it must have jurisdiction over the parties as well as over the subject matter. 

1.  Subject matter jurisdiction: subject matter jurisdiction refers to the courts power to decide the kind of case before it. 

2.  jurisdiction over the parties: jurisdiction over the parties refers to whether the court has jurisdiction to decide a case between the particular parties or concerning the property.  

B.  Jurisdiction over the parties: there are two distinctions which must be met before a court has jurisdiction over the parties: 

1)  substantive due process: the court must have power to act, either upon a given person or the property as to subject to personal liability.

2)  Procedural due process: the court must give the defendant adequate notice of the action against him and an opportunity to be heard.

C.  3 kinds of jurisdiction over the parties: 


1)    in personam: 

2)  in-rem: jurisdiction over the thing, gives the court authority to adjudicate a claim made about a piece of property or about a status.

3)  quasi in rem: the action is begun by seizing property owned by (attachment) or a debt to (garnishment) the defendant, within the forum state. The thing seized is a pretext for the court to decide the case without having jurisdiction over the defendants person. Any judgment affects only the property seized, and the judgment cannot be sued upon in any other court.

4)  Minimum contacts requirement:  D has to have taken actions that were purposefully directed towards the forum state. Without it would violate the due process 14th amendment. Unreasonable exercise: even if defendant has the requisite “minimum contacts” with the forum state, the court will not exercise jurisdiction if considerations of “fair play” and substantial justice” would require making defendant defend in the forum state so unreasonable as to constitute a due process violation. 

D.  Long-arm statute: a statute which permits the court of a state to obtain jurisdiction over persons not physically present within the state at the time of service. 

1.  substituted service: long arms typically provide for substitute means of service since in state personal service is not possible. 

II)  JURISDICTION OVER INDIVIDUALS

A.  categories

1)  presence within the forum state

2)  domicile or residence
3)  consent to be sued within the forum state
4)  driving a car within the forum state
5)  committing a tortious act
6)  ownership of property
7)  conducting business
8)  being married in or living while married in the forum
B.  presence: catch em here and you are in the clear

C.  domicile: current dwelling place and intent to remain an indefinite period
D.  consent: even if no contacts with the forum state
III)  JURISDICTION FOR CORPORATIONS

A)  domestic corporations: any action may be brought against a domestic corporation or one in which incorporated in the state.

B)  foreign corporations generally: 
1)  minimum contacts: can not offend traditional notions of fair play and substantial justice. (intl shoe v washington) 

2)  dealings with residents of foreign states: contacts can be found in these corporations usually if the minimum contacts show that the corporation somehow “voluntarily sought to do business in or with the residents of the forum state”

C)  Use of Agents: Sometimes an out of state company does not itself conduct activities within the forum state , but uses another company as its agent in the state. Even though all business within the state is done by the agent, the principal (foreign corporation) can be sued there, if the agent does a significant amount of business on the foreign company’s behalf.

D)  Claims unrelated to in-state activities: All of the above law assumes that the claim relates to D’s in-state activities. Where the cause of action does not arise from the company’s in - state activities, greater contacts between D and the forum state are required. The in - state activities in this situation must be “systematic and continuous.” (Helicopteros)

E)  Products liability: The requirement of “minimum contacts” with the forum state has special bite in products liability cases.

1.  Effort to market in forum state: The mere fact that a product manufactured or sold by D outside of the forum state finds its way into the forum state and causes injury there is not enough to subject D to personal jurisdiction there. Instead, D can be sued in the forum state only if it made some effort to market in the forum state, either directly or indirectly. (WWVW)

2.  Knowledge of in - state sales enough: But if the out of state manufacturer makes or sells a product that it knows will be eventually sold in the forum state, this fact by itself is probably enough to establish minimum contacts. However, if this is the only contact that exists, it may nonetheless be unreasonable to make D defend there, and thus violate due process. (Asahi)

F)  Unreasonableness: Even where minimum contacts exist, it will be a violation of due process for the court to hear a case against a non - resident D where it would be unreasonable for the suit to be heard. The more burdensome it is to the D to have to litigate the case in the forum state, the more likely this result is to occur.

G)  Suits based on contractual relationship: The requisite “minimum contacts” are more likely to be found where one party to a contract is a resident of the forum state. But the fact that one party to a contract is a resident does not by itself automatically mean that the other party has “minimum contacts” - the existence of a contract is just one factor to look at.

1.  Contractual relationship involving the state: Where the contract itself somehow ties the parties’ business activities into the forum state, this will be an important factor tending to show the existence of minimum contacts. Ex. If one party is to make payments to the other, and the latter will be receiving the payments in the forum state, this stream of payments coming into the state is likely to establish minimum contacts and thus to permit suit against the payor. (Burger King)

2.  Choice of law clause: Where there is a contract between the parties to the suit, the fact that the contract contains a choice of law clause requiring use of the forum state’s law will also be a factor (though not a dispositive one) tending towards a finding of minimum contacts. (Burger King)

3.  “Reasonable anticipation” of Defendant: In suits relating to a contract, as with any other kind of suit, the minimum contacts issue always boils down to this: Could the D have reasonably anticipated being hailed into court in the forum state? The fact that the other party was a resident of the forum state, the fact that a stream of payments went into the forum state, and the fact that the forum state’s law was used in the contract, are all non - dispositive, but important, factors tending towards the conclusion that the out - of - stater had minimum contacts with the forum state.

H)  Class action plaintiffs: An “absent” plaintiff in a class action that takes place in the forum state may be bound by the decision in the case, even if that P did not have minimum contacts with the forum state. (Phillips Petroleum Co. v Shutts)

IV.  FEDERAL JURISDICTION OVER THE PARTIES

A.  General Principles: To determine whether a federal court has personal jurisdiction over the D, you must check three things:

1.  Territory for service: Whether service took place within the appropriate territory;

2.  Manner of Service: Whether service was carried out in the correct manner; and

3.  Amenability: Whether the D was to the federal suit.

B.  Territory for Service:

1.  General Rule: As a general rule, in both diversity actions and federal question cases, service of process may be made only: (1) within the territorial limits of the state in which the District Court sits; OR (2) anywhere else permitted by the state law of the state where the District Court sits. FRCP 4(k)(1)(A).

a.  within territorial limits of the state
b.  out of state service based on state law (long - arm)
2.  Nationwide Service of Process:  In several kinds of cases, Congress has provided for nationwide service of process. Suits against federal officials and agencies, and suits based on statutory interpleader, are examples of nationwide service.

3.  Foreign D not servable in any state: Rule 4(k)(2) allows a federal question suit to be brought against any person or organization who cannot be sued in any state court (almost always because they are a foreigner).

4.  Gaps possible: a D who is not located in the state where the district court sits may not be served if he does not fall within one of the special cases described above (servable pursuant to state long arm statute, nationwide service or foreign defendant not servable in any state), even if he has the constitutionally - required minimum contacts with the forum. This is true whether the case is based on diversity or federal question.

C.  Manner of Service: Once you determine that the party to be served lies within the territory described above, you must determine if the service was carried out in the correct manner.
1.  Individual: Service on an individual (Rule 4 (e) may be made in any of several ways:

a.  Personal: by serving him personally

b.  Substitute: by handing the summons & complaint to a person of suitable age and discretion residing at D’s residence

c.  Agent: by serving an agent appointed or designated by law to receive process (Ex. Many states designate the Director of Motor Vehicles as the agent to receive process in suits involving car accidents)

d.  Local state law: By serving D in the manner provided by either: (1) the law of the state where the district court sits, if that state has such a provision, or (2) the law of the state where the person is being served (Ex. P brings action against D, a resident of CA, in NJ federal ct, and wishes to serve him by certified mail. Service will be possible if either the Courts of NJ or CA allow certified mail service.)

2.  Corporation: Service on a corporation may be made by leaving the papers with an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive process for the corporation. (FRCP 4(h)(1) first sentence).

3.  Waiver of service: Rule 4(d) allows P to in effect serve the summons and complaint by mail, provided that the defendant cooperates. P mails to D a request for waiver of service; if D agrees no actual in - person service is needed.

D.  Amenability to suit: if D was served in an appropriate territory, an in an appropriate manner, you still have to determine whether D is closely - enough linked to the state where the federal district court sits to make him amenable to suit in that court.

1.  Federal question:  In federal question cases, most courts hold that D is amenable to suit in their court if jurisdiction could constitutionally be exercised over him in the state courts of the state where the federal court is sitting, even if the state court itself would not exercise jurisdiction.

2.  Diversity: in diversity cases the federal courts exercise only the jurisdiction that is allowed by the law of the state in which they sit. So, if state law does not allow jurisdiction up to the limits of due process, the federal court will follow suit.

V.  JURISDICTION OVER THINGS

A.  Two types of actions: There are two types of actions that relate primarily to “things” rather than to people: (1) in rem actions and (2) quasi in rem actions.

1.  In rem actions: are the ones which do not seek to impose personal liability on anyone, but instead seek to affect the interests of persons in a specific thing (or res). (Ex. Probate court actions, admiralty actions concerning title to a ship, actions to quiet title to real estate or to foreclose a lien upon it, actions for a divorce).

a.  Specific performance of land sale contract: one important type of in rem action is an action for specific performance of a contract to convey land. Even if the D is out of state and has no connection with the forum state other than having entered into a contract to convey in - state land, the forum state may hear the action. D does not have to have minimum contacts with the forum state for the action to proceed - it is enough that the contract involved in state land, and that D has received reasonable notice.

b.  Effect on Shaffer: The landmark case of Shaffer v Heitner, has almost no effect on in rem suits. Shaffer holds that there must be minimum contacts before a quasi in rem action may proceed; but no minimum contacts are needed for the court to adjudicate the status of property or some other thing located in the state, even though it affects the rights of an out - of - state defendant.

2.  Quasi in rem actions: are actions that would have been in personam if jurisdiction over D’s person had been attainable. Instead, property or intangibles are seized not as the object of the litigation, but merely as a means of satisfying a possible judgment against D.

a.  No res judicata value: Quasi in rem judgments have no res judicata value. (Ex. If P wins against D in a quasi in rem action in CT, he cannot in a later suit against D in CA claim that the matter has been decided for all time. Instead, he must go through another trial on the merits if he wishes to subject D to further liability.

VI.  NOTICE AND OPPORTUNITY TO BE HEARD

A.  Notice Generally: Even if the court has authority to judge the dispute between the parties or over the property before it, the court may not proceed unless D received adequate notice of the case against him.

1.  Reasonableness test: In order for D to have received adequate notice, it is not necessary that he actually have learned of the suit. Rather, the procedures used to alert him must have been reasonably likely to inform him, even if they actually failed to do so.

2.  Substitute Service: Personal service - handing the papers to D himself - will always suffice as adequate notice. But all states, and the federal system, also allow “substitute service” in most instances. Substitute service means “some from of service other than directly handing the papers to the D.”

a.  Leave at dwelling: The most common substitute service provision allows the process papers to be left at D’s dwelling within the state, if D is not at home. These provisions usually require the papers be left with an adult who is reasonably likely to give them to D. (FRCP 4(e)(1).

b.  Mail: Some states and the federal system, allow service to be made by ordinary first class mail. However, usually this method is allowed only if D returns an acknowledgment or waiver form to P’s lawyer. If D does not return the form, some other method of service must then be used. (FRCP 4(e)(1).

3.  Service on out - of - staters: Where D is not present in the forum state, he must somehow be served out of state. Remember that in a state court suit, this can only be done if the state has a long - arm statute covering this type of case and D in question. Once the long arm covers the situation, the out - of - state D must still be given some sort of notice.

a.  mail notice

b.  public official
c.  newspaper publication
4.  Corporations: Several means are commonly allowed for giving notice to corporations.

a.  corporate officer: designated corporate official (many states require)

b.  Federal Rule: FRCP 4(h)(1) provides that service on a corporation may be made by giving the papers to “an officer, a managing, or general agent, or to any other agent authorized by appointment or by law to receive service of process.” (Fed & many states)

B.  Constitutional Due Process: Just as the 14th Amendment’s Due Process Clause prohibits jurisdiction over a D who lacks minimum contacts with the forum state (Intnl Shoe), so that clause prohibits the exercise of jurisdiction over a D who has not been given “reasonable notice” of the suit. (Mullane v Central Hanover Bank).

1.  Mail notice to all the identifiable parties: For instance, if a party’s name and address are “reasonably ascertainable,” publication notice will not be sufficient, and instead notice by mail (or other means equally likely to ensure actual notice) must be used. 

2.  Actual recipient doesn’t count: Remember that what matters is the appropriateness of the notice prescribed by statute and employed, not whether D actually got the notice.

C.  Opportunity to be heard: D must not only be notified of the suit against him, but must also be given an opportunity to be heard. That is, before his property may be taken, he must be given a chance to defend against the claim. This “opportunity to be heard” must be given to D not only when his property will be taken forever, but even if there is any significant interference with his property rights.

1.  Pre - judgment remedy: Opportunity to be heard questions arise most frequently in the context of pre-judgment remedies, which protect P against the D’s hiding or squandering his assets during litigation. Two common forms of pre-judgment remedies are the attachment of D’s bank account and the placing of a lis pardens against her real estate.

2.  Three part test: The court will weigh three factors against each other to determine whether due process was violated when D’s property was interfered with through a pre - judgment remedy:

a.  First, the degree of harm to D’s interest from the pre-judgment remedy.

b.  Second, the risk that the deprivation of D’s property right will be erroneous (especially if the state could have used additional procedural safeguards against this but did not) AND

c.  Third, the strength of the interest of the party (typically P) seeking the pre-judgment remedy. (Connecticut v Doehr).

VII.  DEFENSES TO CLAIMS OF JURISDICTION

A.  Special Appearance:  In a special appearance, D appears in the action with the express purpose of making a jurisdictional objection. By making a special appearance, D has not consented to the exercise of jurisdiction.

1.  Appeal: Most courts allow a D who has unsuccessfully made an special appearance to then defend on the merits, without losing his right to appeal the jurisdictional issue.

2.  Federal substitute for special appearance: The federal courts (and the many state courts with rules patterned after the Federal Rules) have abolished the special appearance. Instead D makes a motion to dismiss for lack of jurisdiction over the parties; making this motion does not subject D to the jurisdiction that he is protesting. FRCP12(b)(2).

a.  Waiver: The right to make a motion to dismiss for lack of personal jurisdiction is waived in the federal system if:

1.  D makes a motion raising any of the defenses listed in Rule 12 and the personal jurisdiction defense is not included OR

2.  D neither makes a Rule 12 motion nor raises the defense in his answer.

B.  Collateral Attack

1.  General enforcement of judgments: A judgment entered in one jurisdiction may generally be enforced in another. That is, if State 1 enters into a judgment against D, D’s property in State 2 (or wages owed him State 2) may be seized to satisfy the earlier State 1 judgment.

2.  Collateral attack on default judgment: If D defaults in an action in State 1, she may not collaterally attack the default judgment when it is sued upon in State 2. Most commonly, D collaterally attacks the earlier judgment on the grounds that State 1 did not have personal jurisdiction over her, or did not have valid subject matter jurisdiction.

3.  Waiver by D: A D who appeared in the original action without objecting to jurisdiction, or one who successfully litigated the jurisdictional issue in the first action, may not collaterally attack the judgment. (Instead, a D who unsuccessfully litigates jurisdiction in the first action must appeal to the first state’s system, rather than later making a collateral attack.)

C.  Defense of Fraud or Duress: A court may constitutionally exercise jurisdiction over a D found within the forum state, even if D’s presence was the result of fraud or duress on the part of the P. But the court may exercise its discretion not to exercise jurisdiction. (Wyman v Newhouse)

D.  Immunity:  Most jurisdictions give to non - residents of the forum state an immunity from service of process while they are in state to attend a trial. This is true whether the person is a witness, a party, or an attorney. Most states also grant the immunity for related proceedings such as depositions.  

VIII.  VENUE
A.  Definition: Venue refers to the place within a sovereign jurisdiction in which a given action is to be brought. It matters only if jurisdiction over the parties has been established.

B.  State Action: In state trials, venue is determined by statute. The states are free to set up virtually any venue rules they wish, without worrying about the Federal Constitution.

1.  Basis for: Most commonly, venue is authorized based on the county or city where the D resides. Many states also allow venue based on where the cause of action arose, where the D does business, etc.

2.  Forum non conveniens: Under the doctrine of forum non conveniens, the state may use its discretion not to hear the case in a county where there is statutory venue. Sometimes, this involves shifting the case to a different place within the state. At other times, it involves the state not having the case take place in -state at all. Usually it is the D who moves to have the case dismissed or transferred for forum non conveniens.

a.  Factors: Three factors that state courts often consider in deciding whether to dismiss for forum non conveniens are:

1.  whether the P is a state resident (if so, he has a stronger claim to be able to have his case heard in his home state)

2.  whether the witnesses and sources of proof are more available in a different state or country; and

3.  whether the forum’s own state laws will govern the action (transfer is more likely if a different state’s law controls).

C.  Venue in federal actions: In federal actions, the venue question is “Which federal district court shall try the action?” Venue is controlled by 28 USC §1391.

1.  Still need personal jurisdiction: When you consider a venue problem, remember that venue is not a substitute for personal jurisdiction: the fact that venue lies in a particular judicial district does not automatically mean that suit can be brought there. Suit can be brought only in a district that satisfies both the venue requirements and the personal jurisdiction requirements as to all Ds.

2.  Three Methods: 3 basic ways by which there might be venue in a particular judicial district:

a.  if any D resides in that district, and all Ds reside in the state containing that district 

b.  if a “substantial part of the events… giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated,” in the district AND

c.  if at least one D is “reachable” in the district, and no other district qualifies. Each of these is considered below (3, 4 , & 5).

3.  “Defendant’s residence” venue: For both diversity and federal question cases, venue lies in any district where any defendant resides, so long as, if there is more than one D, all the Ds reside in the state containing that district.

4.  “Place of events or property” venue: For both diversity and federal question cases, venue lies in any district “in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated …” This is the “place of events” venue.

5.  “Escape Hatch” provision: Finally, for both diversity and federal question cases, there is an escape hatch, by which venue may be founded in a district with which some or all Ds have close ties, if there is no district in which the action may otherwise be brought. This escape hatch is used mainly for cases in which nearly all the events occurred abroad.
6.  There is no venue based on Plaintiff’s residence (as there used to be).

7.  Corporation: The residence of a corporation for venue purposes matters only if the corporation is a D. A corporation is deemed to be a resident of any district as to which the corporation would have “minimum contacts” necessary to support personal jurisdiction if that district were a separate state. Thus a corporation is a resident of at least the district where it has its principal place of business, any district where it has substantial operations, and probably any district in its state of incorporation. But merely because a corporation does business somewhere in the state, this does not make it a resident of all districts in the state. 

8.  Removal: A case removed from state to federal court passes to “the district court of the US for the district and division embracing the place where such an action is pending.” 28 USC §1441(a).

9.  Federal forum non conveniens: In the federal system, when a D successfully moves for forum non conveniens, the original court transfers the case to another district, rather than dismissing it. Under 28 USC §1404(a), “for the convenience of parties and witnesses … a district court may transfer any civil action to any other district or division where it might have been brought.”

a.  Defendant’s motion: Usually, it is the D who moves for forum non conveniens. When this happens, the case may be transferred only to a district where P would have had the right, independent of the wishes of D, to bring the action.

b.  Choice of law: When federal forum non conveniens is granted, the state law of the transferor court is to be applied by the transferee court.  

SUBJECT MATTER JURISDICTION
I.  GENERAL PRINCIPLES

A.  Diversity v federal question: In the federal courts, there are two basic kinds of controversies over which the federal judiciary has subject matter jurisdiction:

1.  suits between citizens of different states (so called diversity jurisdiction); and

2.  suits involving a “federal question.”

B.  Amount in Controversy: In federal suits based on diversity, an amount in excess of $75,000 must be in dispute. This is the “amount in controversy” requirement. In federal question cases, there is no amount in controversy requirement.

C.  Burden: The party seeking to invoke the jurisdiction of a federal court must make an affirmative showing that the case is within the court’s subject matter jurisdiction. (Ex. If P wants to invoke diversity jurisdiction, in her pleading she must allege the relevant facts about the citizenship of the parties.)

D.  Dismissal at any time: No matter when a deficiency in the subject matter jurisdiction of a federal court is noticed, the suit must be stopped, and dismissed for lack of jurisdiction. See FRCP 12(h)(3), requiring the court to dismiss the action at any time if it appears that the court lacks subject matter jurisdiction. (Louisville & National Railroad v Mottley).

II.  DIVERSITY JURISDICTION 

A.  Definition: The Constitution gives the federal courts jurisdiction over “controversies … between the citizens of different states…” This is the grant of “diversity jurisdiction.”

1.  Date for determining: The existence of diversity is determined as of the commencement of the action. If diversity existed between the parties on that date, it is not defeated because one of the parties later moved to a state that is the home of the opponent. 
2.  Domicile: What controls for citizenship is domicile, not residence. A person’s domicile is where she has her true, fixed, and permanent home.

3.  Complete Diversity:  The single most important principle to remember in connection with diversity jurisdiction is that “complete diversity” is required. That is, it must be the case that no plaintiff is a citizen of the same state as any defendant.

4.  Pleading not dispositive: In order to determine whether diversity exists, the pleadings do not settle the question of who are adverse parties. Instead, the court looks beyond the pleadings, and arranges the parties according to their real interests in the litigation

B.  Diversity involving corporations: For diversity purposes, a corporation is deemed a citizen of any state where it is incorporated and of the state where it has its principal place of business. In other words, for diversity to exist, no adversary of the corporation may be a citizen of the state in which the corporation is incorporated, or of the state in which it has its principal place of business.

1.  Principal place of business: Courts have taken two different views about where a corporation’s “principal place of business” is.

a.  Home office: Some courts hold that the corporation’s principal place of business is ordinarily the state in which its corporate headquarters or “home office” is located. This is sometimes called the “nerve center” test.

b.  Bulk of activity: Other courts hold that the principal place of business is the place in which the corporation carries on its main production or service activities. This is sometimes called the “muscle” test. THIS IS THE MORE COMMONLY USED STANDARD.

C.  Devices to create or destroy diversity: The federal courts will not take jurisdiction of a suit in which any party has been “improperly or collusively joined” to obtain jurisdiction. 28 USC §1359.

1.  Assignment: This means that a claimant may not assign her claim in order to create diversity. (Kramer v Caribbean Mills)

2.  Devices to defeat removal: A P suing in state court may sometimes seek to defeat her adversary’s potential right to remove to federal court. There is no federal statute prohibiting “improper or collusive” joinder for the purpose of defeating jurisdiction. However, as a matter of judge - made law, courts will often disregard obvious removal - defeating tactics.

a.  Low dollar claim: But the state - court P is always free to make a claim for less than the amount in controversy ($75,000), in order to defeat removal, even if P has really suffered a loss greater than this amount. (must be named before D removes).

III.  FEDERAL QUESTION JURISDICTION

A.  Generally: The Constitution gives the federal courts authority to hear “federal question” cases. More precisely, under 28 USC §1331, the federal courts have jurisdiction over “all civil actions arising under the Constitution, laws, or treaties of the United States.”
1.  Federal Claim: There is no precise definition of a case “arising under” the Constitution or laws of the US. But in a vast majority of cases, the reason there is a federal question is that federal law is the source of the P’s claim. (Ex. A claim of copyright infringement, trademark infringement or patent infringement raises a federal question, because in each of these situations, a federal statute - the federal copyright statute, trademark or patent statute - is the source of the right the P is asserting.)

a.  Interpretation of federal law: It is not enough that P is asserting a state created claim which requires interpretation of federal law – it must arise under federal law. (Merrell Dow Pharmaceuticals, Inc. v Thompson).

b.  Claim based on the merits: If P’s claim clearly arises under federal law, it qualifies for federal question jurisdiction even if the claim is invalid on the merits. Here the federal court must dismiss for failure to state a claim upon which relief may be granted (FRCP 12(b)(6), not for lack of subject matter jurisdiction.

c.  Anticipation of defense: The federal question must be integral to P’s cause of action as revealed by P’s complaint. It does not suffice for federal question jurisdiction that P anticipates a defense based on a federal statute, or even that D’s answer does in fact raise a federal question. Thus, the federal question must be part of a “well pleaded complaint.” (Mottley)

IV.  AMOUNT IN CONTROVERSY

A.  Diversity Only: In diversity cases, but not in federal question cases, P must satisfy an “amount in controversy” requirement. In all diversity cases, the amount in controversy must exceed $75,000.
1.  Interest and Court costs are not included in $75,000 amount.

B.  Standard of proof: The party seeking to invoke federal diversity jurisdiction does not have to prove that the amount in controversy exceeds $75,000. All she has to show is that there is some possibility that that much is in question.

1.  Legal certainty test: The claim cannot be dismissed for failing to meet the $75,000 requirement unless it appears to a legal certainty that the claim is really for less than the jurisdictional amount. (St. Paul Mercury Indemnity Co v Red Cab).

C.  Aggregation of Claims: In multi - plaintiff or multi - claim litigation, the rules governing when aggregation of claims is permissible for meeting the jurisdictional amount: 

1.  Aggregation by single P: If a single P has a claim in excess of $75,000, he may add to it any other claim of his against the same D, even though these other claims are for less than the jurisdictional amount. This is done by the doctrine of supplemental jurisdiction.

a.  No claim exceeds $75,000: Even if a P does not have any single claim worth more than $75,000. He may add together all of his claims against a single D. So long as these claims against a single D total more than $75,000, the amount in controversy is satisfied.

b.  Additional defendants: But a P who has aggregated his claim against a particular D, usually may not join claims against other Ds for less than the jurisdictional amount.

2.  Aggregation by multiple Plaintiffs: 
a.  At least one P meets amount: If one P meets the jurisdictional amount, it’s not completely clear whether the other Ps may join their related claims against that same D. The Ps may probably use the doctrine of “supplemental jurisdiction” so as to enable the low amount Ps to join their claims together with the high amount P.

b.  No single claim meets the amount: If no single P has a claim or claims meeting the jurisdictional amount, aggregation by multiple Ps is not allowed. (Exception: Where two or more P unite to enforce a single title or right in which they have a common and undivided interest, aggregation is allowed.)
c.  Special restrictions for class actions: In class actions, until recently there has been an especially stringent and clear rule: every member of the class had to satisfy the jurisdictional amount. This meant that class actions in diversity cases were rarely possible. (Zahn v International Paper Co.). Some courts, however, have recently ruled that as long as the named class representatives each have a claim in excess of $75,000, the supplemental jurisdiction doctrine applies, so that the unnamed members need not meet the jurisdictional amount (Free v Abbott Labs).
D.  Counterclaims: 

1.  Suit initially brought in federal court: If P sues in federal court for less than the jurisdictional amount, and D counterclaims for an amount which (either by itself or added to P’s claim) exceeds the jurisdictional amount, probably the amount in controversy requirements is not met.

2.  Removal by Defendant: If P originally sues in state court for less than $75,000, and D makes a state - court counterclaim for more than $75,000, the amount in controversy problems work out as follows:

a.  P removal: The P may never remove, even if D counterclaims against him for more than $75,000. (The removal statute simply does not apply to Ps, apart from amount in controversy problems.)

b.  D Removal: The defendant’s ability to remove depends on the type of counterclaim he made. If D’s counterclaim was permissive (under state law), all courts agree that D may not remove. If D’s claim was compulsory under state law, courts are split about whether D may remove.

V.  SUPPLEMENTAL JURISDICTION

A.  Supplemental jurisdiction: Suppose new parties or new claims are sought to be added to a basic controversy that by itself satisfies federal subject - matter jurisdictional requirements. Under the doctrine of supplemental jurisdiction, the new parties and new claims may not have to independently satisfy subject matter jurisdiction. - they can in effect be tacked on to the core controversy. 28 USC1367

1.  Provision generally: Section 1367(a) says that in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form party of the same case or controversy under Article III of the US const. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties
2.  Federal Question cases:  Where the original claim comes within the court’s federal question jurisdiction 1367 basically allows the court to hear any closely related state-law claims. 

a.  Pendent state claims with no new parties: Supplemental jurisdiction clearly applies when a related state claim involves the same parties as the federal question claim.

b.  Additional parties to state claims: Section 1367 also allows additional parties to the state-law claim to be brought into the case.
3.  Diversity Cases: There is also supplemental jurisdiction in many cases where the core claim- the claims as to which there is independent federal s-m-j is based solely on diversity. But there are some important exclusions to the parties’ right to add additional claims and parties to a diversity claim.

a. Claims covered: Here are the principal diversity only situations in which supplemental jurisdiction applies:

i.  Rule 13 compulsory counter claims

ii.  Rule 13 (h) joinder of parties to compulsory counter claims
iii.  Rule 13(g): cross claims: claims by one defendant against another, even if no diversity
iv.  impleader
b.  Claims not covered: Where the core claim is based on diversity, some important types of claims do NOT get the benefit of supp jur. 

i.  Claims against third party defendants: Claims made by a plaintiff against a third party defendant, pursuant to Rule 14(a) are EXCLUDED. 

ii.  compulsory joinder
iii.  Rule 20 joinder
iv.  Intervention: Claims by prospective plaintiffs who try to intervene under Rule 24 do not get the benefit of supplemental jurisdiction. This is true whether the intervention is permissive or of right. 
c.  Defensive posture required:  If you look at the situations where supp jur is allowed in diversity only cases and those where it is not allowed you will see that basically additional claims asserted by defendants fall within the courts supplemental jurisdiction but additional claims (or addition of new parties) by plaintiffs are generally not included. So expect supp jur only in cases where the claimant is trying to benefit from it is in a defensive posture.

5.  Discretion to reject exercise: Merely because a claim is within the courts supp jur this does not mean that the court MUST hear the claim. Section 1367( c) gives four reasons for which a court may decline to exercise supp jur that exists. Most importantly the court may abstain if it has already dismissed all claims over which it has original jurisdiction. This discretion is especially likely to be used where the case is in its early stages. 

6.  No effect on personal jurisdiction: The application of the supplemental jurisdiction doctrine does NOT eliminate the requirement of jurisdiction over the parties, NOR does it eliminate the requirement of service of process. It speaks solely to the question of s-m-j. (but often in the supplemental jurisdiction situation, service in the 100 mile bulge area will be available

a.  Venue: Where the supp jur applies , probably venue requirements do not have to be satisfied with respect to the new party. But usually venue will not be a problem.

VI.  Removal to the Federal Courts

A.  Removal generally:  Generally any action brought in state court that the plaintiff could have brought in federal court may be removed by the defendants to federal district court.
1.  Diversity limitation: The most important single thing to remember about removal jurisdiction is this: In diversity cases, the action may be removed only if NO defendants is a citizen of the state in which the action is pending

2.  Where suit goes: When a case is removed, it passes to the federal district court for the district and division embracing the place where the state cause of action is pending. 

A.  Diversity and Amt in Controversy rules applicable: In removal cases the usual rules governing existence of a federal question or diversity and those governing the jurisdictional amount apply.

B.  No plaintiff removal: Only a defendant may remove. A plaintiff defending a counterclaim may NOT remove.

C.  Look only at plaintiffs complaint: The right of removal is generally decided from the face of the pleadings. The jurisdictional allegations of  (p)’s complaint control.

D.  Removal of multiple claims: Where P asserts against D in state court two claims, one of which could be removed if sued upon alone, and the other of which could not, complications arise.

1.  Diversity: If the claim for which there is federal jurisdiction is a diversity claim, the presence of the second claim (for which there is no federal jurisdiction) Defeats the defendants right of removal entirely.
2.  Federal Question case: Where the claim for which there is orig fed jurisdiction is a fed Q claim, and there is another “separate and independent” claim for which there is no federal jurisd, D may remove the whole case. 28 USC 1441
3.  Remand: If 1441c applies and the entire case is removed to federal court, the federal judge need not hear the entire matter. The court may instead remand all matters in which state law predominates.

i.  Remand even after federal claim: In fact, the fed court after determining that removal is proper may remand all claims- even though the properly-removed federal claim – if state law predominates in the whole controversy.

A.  Compulsory remand: If the fed judge concludes that the removal did not satisfy the statutory requirements, she must remand the case to the state court from which it came. 

B.  Mechanics in removal: 
1.  Time: D must usually file for removal within 30 days of the time he receives service of the state-court complaint.

2.  All defendant joined: All defendant must join in the notice of removal. (however if 1441c separate and independent federal claim provision, then only the D’s to the separate and independent fed claim needs to sign the notice of removal)

PLEADINGS

A. Approach generally

two types: inmost instances there are only two types of pleadings in a federal action. 

Complaint and answer (the complaint begins the case and the answer is the D’s response to the complaint

Reply: In two circumstances there will be a third document called the reply. This is in effect an answer to the answer. A reply is allowable: if the answer contains a counter claim ( in which case a reply is required) at plaintiffs option if plaintiff allows a court order allowing the reply
1. No verification generally: pleadings in a federal action normally need not be “verified” Exceptions: stockholders derivative action,  temporary restraining orders (complaint seeking)

2. Attorney must sign: The pleaders lawyer must sign the pleadings. (both complaint and answer) 

The attny is indicating : “to the best of his belief formed after reasonable inquiry the pleading is not interposed for an improper purpose (harassing or causing unnecessary delays) the claims and defenses are warranted by existing law and the allegations or denials have evidentiary support. RULE 11
A. sanctions: if rule 11 is violated the court must impose an appropriate sanction  on either the lawyer the client or both. (attnys fees to the other side)

A.  safe harbor: a party whom a rule 11 motion has been made has a 21 day “safe harbor” period in which she can withdraw or modify the challenged pleading and thereby avoid any sanction.

II Complaint: 

A. Complaint generally: The complaint is the initial pleading in a lawsuit and is filed by the plaintiff.

1.  commencing action: the filing of the complaint is deemed to “commence” the action. The date of the filing of the complaint is what counts for statute of limitations purposes in federal question suits (though in diversity suits, commencement begins on state law for statute of limitations purposes)
2.  Elements of a complaint: three essential elements that a complaint must have: Rule 8a
a.  jurisdiction: a short and plain stmt of the grounds upon which the courts jurisd depends

b.  stmt of claim: a short and plain stmt of the claim showing that the pleader is entitled to relief AND

c.  relief: a demand for judgment for the relief

B.  Specificity: P must make a short and plain stmt of the claim showing that she is entitled to relief. The level of factual detail is not high- gaps in the facts are usually remedied through discovery. P needs to state only the facts, not the legal theory. 

C.  Special matters: certain special matters must be pleaded with particularity if the are to be raised at trial:

1. Rule 9 denial of a partys legal capacity to sue or be sued 

2. Circumstances giving rise to any allegation of fraud or mistake

3. Any denial of performance or occurrence of a condition precedent

4. The existence of judgments of official documents on which the pleader plans to rely

5. Material facts of time and place

6. Special damages 

7. Admiralty and maritime

These apply to the answers as well

Effect of a failure to plead: the pleader takes the full risk of failure to plead any special matters           

III MOTIONS AGAINST THE COMPLAINT
A. Defenses against the validity of a complaint: either in the answer or by separate motion, defendant may attack the validity of a complaint in a number of respects: Rule 12(b) lists:

1. lack of jurisdiction over the subject matter

2. lack of jurisdiction over the persons

3. Improper venue

4. Insufficiency of process

5. Insufficiency of service of process

6. Failure to state a claim upon which relief can be granted and

7. Failure to join a necessary party under RULE 19
       B. 12(b)6: no relief under any legal theory

1.  different motion once D files answer: 12b6 is made before D files answer. After answer has been filed and the pleadings are complete- can make same motion but under 12bc motion “judgment on the pleadings”

C.  Amendment:   If the complaint is dismissed in response to D’s dismissal motion, P will almost always have the opportunity to amend the complaint.


1.  Amendment as of right:  if court grants the dismissal before D files an answer then the P will automatically have the right to amend. Rule 15a allows amendment anytime before a responsive pleading is served and 12b motions are not responsive pleadings.

2.  Amendment by leave of court: If D serves his answer before making the Rule 12b motion and is then successful with the motion, P may amend ONLY by getting leave of court (permission) 

D.  Motion for more definite stmt: If the complaint is “so vague or ambiguous that the D cannot reasonably be required to frame a responsive pleading D may move for a more def stmt  under 12(e) 

E.  Motion to strike: If P has included “redundant immaterial impertinent or scandalous material in the complain, D may move to strike under 12(f)

IV.  THE ANSWER

A.  The answer generally: the d’s response to the plaintiffs complaint in which in short terms the D lists his defenses to each claim asserted and admits or denies each count of P’s complaint Rule 8(b)
1. alternative pleading: defenses like claims may be pleaded in the alternative. 

a.  Signed by defendants attny: the answer must be signed by the d’s attny with the complaint the attny signature constitutes a certificate that the signer has read the pleading and, believes it is s well founded and that it is not interposed for delay. Rule 11
b.  Denials: the defendant may deny the truth of P’s allegations:

1.  where not denied: averment in a complaint, other than those concerning the amt of  damages are “ admitted when not denied in an answer Rule 8
2.  kinds of denials: five kinds
a.  general denial: denies each and every allegation in P’s complaint but must contest or face sanctions

b.  specific: D may deny all the allegations in a specific paragraph or count on the complaint

c.  qualified denial: D may make a denial of a particular portion of a particular allegation

d.  denial of knowledge or information (DKI): denies because he does not have sufficient enough knowledge to form a belief as to the truth of P’s complaint BUT must in GOOD FAITH

e.  Denial based on info and belief: I don’t know for sure but I reasonably believe it is false (corporations use)

f.  affirmative defenses: MUST be explicitly eluded in the answer in order to raise at all:

Rule 8c lists all but most important are contrib. neg., statue of limitations, illegality (defenses found particularly within the D’s knowledge)

1. counterclaim: if required to plead then is a compulsory counterclaim. Permissive is an option to plead. Compulsory if “arises out of the same transaction or occurrence that is the subj. matter of the P’s claim.”

V. TIME FOR VARIOUS PLEADINGS


Rule 12(a)

1. complaint: within 120 days after filing

2. answer: 20 days after service of the complaint EXCEPT
a.  different state rule: If p has served a D out of state by way of long arm Rule 4k1 state rule
b.  rule 12 motion: if loses this motion then has 10 days to answer after ct denies
c.  waiver of formal service: if waived by D then has 60 days to answer running from the date the request for waiver was sent by P Rule 12a1b

3.  Reply to counterclaim: P must serve reply within 20 days after the service of the answer

VI.  amendment of the pleadings

A.  complaint may be amended once at anytime before the answer is served

B.  answer may be amended once within 20 days after the D has served it

C.  amendment by leave of court; if above are not met then consent of other side unless actual prejudice.


a. Relation back: when a pleading has been amended the amendment will “relate back” to the date of the original pleading


1. a single conduct transaction or occurrence: in the relation back requirement the claim or theory that satisfies the same conduct test is ok. The underlying facts that are needed to sustain a new pleading and are materially different are not met as satisfactory for the relation back same conduct test.


2. when an action is commenced: an action is deemed as of the date on which the complaint is filed. In

2.  When action is commenced? Date in which the complaint is filed. In federal question cases it is this date that the amendment relates back.

3.  Change of party: when amendment to the pleading changes the party against whom the claim is asserted, the amendment relates back if 3 conditions are met:

a)  the amendment covers the same transaction or occurrence as the original pleading

b)  the party brought in by amendment received actual notice of the action before the end of the 120 days following original service

c)  before the end of that 120 days the new party knew or should have known that ‘but for a mistake concerning the identity of the proper party the action would have been brought against the new party

VII.  variance or deviation from the pleading in trial is allowed so long as it does not prejudice the other side seriously and it was not intentional

DISCOVERY AND PRETRIAL CONFERENCE

I GENERAL PRINCIPLES

A.  forms of discovery:

1)  automatic disclosure

2)  depositions written and oral

3)  interrogatories addressed to the party

4)  request for admission of facts

5)  request to inspect documents

6)  requests for physical and mental exam

II SCOPE OF DISCOVERY

A.  SCOPE GENERALLY: Rule 26b applies to all forms of discovery provides that the parties may obtain discovery regarding any matter not privileged which is relevant to the subject matter involved in the pending action. Not privileged and relevance

B.  Relevant but inadmissible: no requirement for discovery says that it has to be admissible (lead to admissible evidence or relate to the identity and location of a witness 
C.  Privileged: 
1)  who may assert: only person who could assert the privilege at trial may resist on those grounds
2)  Determining existence of privilege: in diversity cases; state law applies
D.  Trial Preparation immunity: material prepared by counsel for trial purposes and the opinions of experts that counsel has consulted in trial preparation. (WORK PRODUCT)
1)  Qualified immunity:  documents prepared in anticipation of litigation by the party or it’s representative

a)  qualified not absolute meaning that the other side may be able to get a hold of if proven to be of substantial need or inability to obtain without undue hardship

2)  absolute immunity: Rule 26(b)(3) mental impressions conclusions opinions or legal theories of an attny concerning litigation (even if subst need)

E.  stmt by witness: a person party or non that makes a stmt may obtain a copy of the stmt without special showing Rule 26(b)(3)

F.  names of witnesses: identity and location of persons having knowledge of any discoverable matter. Rule 26b1 (eyewitnesses)
1)  disclosure is automatic: 1993 amendment to rule 26 makes disclosure of the name and address of any occurrence witness will automatic rule26(a)(1)(a)

G.  expert discovery: when one side expects to call an expert to trial the other side gets extensive discovery: 

a)  identity: expert

b)  report: expert must prepare and sign a report containing: 
experts opinions and the basis for them, 

data considered by expert, 

exhibits to be used by the expert, 

experts qualifications, her compensation and 

the names of all other cases in which she testified as an expert in the last 4 years.



Experts continued


Nontestifying experts: not allowed generally to discover on this party’s expert UNLESS showing of exceptional circumstances Rule 26(b)(4)(b)


Un-retained expert: no way of discovery

H.  Insurance: a party may not be able to obtain discovery of the existence and contents of any insurance agreements under which any insurer will be liable to satisfy any judgment that may result.

I.  Mandatory disclosure: Automatic and Mandatory
a.  automatic pretrial disclosure Rule 26(a)(1):
1)  all witnesses with discoverable info: name phone #, of each individual likely to have discoverable info relevant to the disputed fact alleged with particularity in the pleadings.

2)  documents: a party must furnish a copy or else a description by category or location of all documents and tangible things in that party’s possession relevant to any disputed fact.



**a judicial district may OPT out of these mandatory disclosure rules

J.Privilege Log: if the party has privileged immunity to a particular document they must make the claim 

   expressly and describe the nature of the documents they may not keep silent on the issue. Rule 26(b)(5).

K.  Duty to supplement: a party who makes a disclosure during discovery now normally has a duty to supplement that response if the party then learns that the disclosed information is incomplete or incorrect.

1.  how it applies: the “duty to supplement” applies to all automatic disclosure, experts, responses to interrogs req for prod, req for admission Rule 26(e) 1 and 2

III METHODS OF DISCOVERY

A. all methods of discover have things in common:

extrajudicial: without intervention of court unless refusal by one party

scope: relevant to the subject matter for the suit and unprivileged

signature required: response or objection must be signed by attny

only parties: except for depositions may only be addressed to a party or to a nonparty that possesses relevant info.

B.  oral depositions: after the beginning of an action any party may take oral testimony of any person thought to have info within the scope of discovery Rule 30

1)  usable against nonparty: not just parties nonparties too

2)  subpoena: if nonparty deposed (force) No more than 100 miles form the place the deponent resided is employed or regularly transacts business Rule 45
A)  no subpoena for party: if a party is deposed no subpoena required. Instead noncompliance with the notice can be assumed by a motion to compel discovery rule 37
3)  Request to produce: documents if party then may attach to notice, of not (nonparty), subpoena

4)  limit to 10 depos unless agreed by the parties

C)  Interrogatories: written ?’s to be answered in writing ONLY TO PARTY rule33(a)


limit is 25 questions unless otherwise agreed 

D)  Request for admission: may serve a written request to the other party “for the purposes of the pending action only, of the truth of any discoverable matter Rule 36

1)  coverage: genuineness of documents

2)  expenses for failure to admit: fails to admit the truth, under rule 36(a) and the other party proves the truth then reasonable expenses may be imposed unless the other party thought that they had reasonable grounds to prevail on that issue
3)  if a party makes an admission then at trial it is usually conclusive.
E)  Request to produce documents: Rule 34
1.  only to parties 

2.  party’s control: possession, custody or control
3.  land for inspection: w/in control of the party being requested
F)  Physical and mental exams: Rule 35 if these are conditions in controversy, COURT ORDERED

1)  motion and good cause

2)  controversy: cannot just be relevant must be in controversy
3)  reports from examiner: is discoverable

a)  who may receive: a person examined (usually opposing party) 

b)  other exams: may be requested by other party for the same condition
IV ORDERS AND SANCTIONS

A)  2 TYPES ISSUEING ORDERS AND AWARDING SANCTIONS

stop discovery (protective) continue (compel) 
B)  abuse of discovery: used to harass adversary

C)  can fight back with a protective order or objecting


1. objection: a party may object to a discovery request the same way a question at trial is.
a)  form of objection: interrog is written and a depos is oral

2.  Protective Order: when more than a few questions are at stake, the party opposing discover may seek a protective order Rule 26c protective: annoying embarrass oppression or undue burden or expense

3.  prohibition f public disclosure: bars the public from disclosure 
D)  Compelling discovery: if one party refuses to cooperate in the others discovery attempts Rule 37a

E)  sanctions  for failing to furnish discovery: 

1)  financial: reasonable fees

2)  additionals:



facts established: if the side still refuses after the compelling motion, court treats as 

taken to be established.




Claims or defenses barred: the disobedient party may have




Entry of judgment: ct may dismiss the action




Contempt

V.  USE OF DISCOVERY RESULTS AT TRIAL

A.  Use at same trial: introduced at trial

B.  request to produce: documents and reports that were obtained through discovery Rule 34 will be admissible

C.  Depositions: two part test of admissibility BOTH MUST APPLY

1)  If the deponent were giving live testimony at the time

2)  apply four categories to avoid hearsay

a)  adverse parties: may be admitted for any purpose at all

b)  impeachment: party or non party may be used to impeach the witness’ credibility

c)  adverse witness’ deposition for substantive purposes: can use if conflicts with witness’ trial testimony

d)  other circumstances: can be used for any purpose all relating to witness’ unavailability: deponent is dead, the deponent is located 100 or more miles away, the deponent is too ill, not obtainable by subpoena, exceptional circumstances Rule 32(a)(3)

3)  partial offering: is only part of the deposition is offered into evidence an adverse party can introduce any other parts which in “fairness” ought to be considered.”

D.  Interrogatories: the answer can be used by the adverse party for any purpose, interrog answers are not binding like depos, may contradict in court although does not look favorably.

E.  Admissions: Rule 36 conclusively establish the matter admitted.

F.  Phys and mental exams: all admissible and the examiner can waive his right to not disclose.

VI. PRETRIAL CONFERENCE

Rule 16: the judge has authority to call to simplify or formulate the issue for trial
1.  scheduling: scheduling order issued by judge (federal) within 120 days after the filing of the complaint. Dates for filing, motions and complaints, but does not need to.

2.  pretrial order: after conference judge must make to enter the actions that had taken place at the meeting

I. FEDERAL V STATE LAW

 1.forum shopping: generally apply state law in diversity cases

2. Rules of Decision Act: based on the Supremacy clause of the const WHEN FED CT SHOULD APPLY THEIR LAW AND WHEN STATE LAW

a.  federal law: federal const, treaties and const statutes enacted by congress

b.  state statutes: in absence of const statutes apply state statutes and const
c.  NO controlling constitutional or statutory provision: 
A.  Erie v Tompkins: federal courts must apply state judge made law on any substantive issue


procedural v substance distinction 

Federal rules take precedence, state ONLY when no controlling federal statute

1)  Does rule apply? in determining fed rules it is construed narrowly to what congress intended

2)  is rule valid? Rule may not abridge enlarge or modify the substantive rights of any litigant. (rare)
3)  If not in FRCP BUT is procedural:
a)  rejection of outcome determinative: (not enough) if the choice between fed and state was at all going to effect who won the lawsuit---state policy applied (byrd)

b)  balance state and federal: weakness of both court’s interests:



judge/jury: who decides factual issue: federal applies




door closing statute: state statutes limit in state suits against foreign corporations -

federal

statute of limitations: state is followed in diversity (guaranty trust)

federal statute directly on point then it is followed

II TRIAL PROCEDURE

A.  burden of proof:

1)  burden of production: unless the party produces “some” evidence that A exists, the judge must direct the jury to find that A does not exist.

2)  Burden of persuasion: at the close of the evidence if the jury cannot decide whether A exists or not the jury must find that A does not exist.

III. ADJUDICATION WITHOUT TRIAL

A.  VOLUNTARY DISMISSAL BY PLAINTIFF: A (P) in court may voluntarily dismiss her complaint without prejudice any time b/f the D serves an answer or moves for summary judgment. The fact that the dismissal is “w/out prejudice” means that she may bring the suit again. Rule 41

1.  Only one dismissal: only the first is w/out prejudice

2.  after answer or motion: After D has answered or moved for summary judgment, P may no longer automatically make a voluntary dismissal. 

B. Involuntary dismissal: P’s claim may also be involuntarily dismissed by the courts.


Normally with prejudice BUT without prejudice:



lack of jurisdiction



lack of s-m-j



improper venue



failure to join indispensable party

C.  Summary Judgment: no genuine issue of material fact Rule 56

1)  court goes behind the pleadings for summary judgment even if dispute if the movant can show that the issues in the pleading are illusory

2)  How shown? Movant shows lack of genuine issue by



affidavits



discovery

a)  Burden of precaution: the person moving for summ judg. Bears the initial burden of precaution in a summary judgment motion- that is the movant must come up with at least some affirmative evidence that there is no genuine issue of material fact

b)  Opposition: the opposing party if the sum judgment usually also submits affidavits, depos and other materials.



Opponents cant rest on pleadings: if the movant party presents materials stating no issue of genuine fact, the opposing party can not reiterate their pleadings and denials of  allegations,  MUST show through affidavits or discovery tools specific facts showing that there is a genuine issue.



Construction most favorable to the non-movant: once the opposing party does submit theses papers then they are given the benefit of the doubt. All matters in the motion are construed most favorably to the party opposing the motion. The fact that the movant can lose at trial is not enough; only if there is no way that the movant can lose at the trial (legally speaking) should the court grant the summary judgment.



Partial summary judgment: can be granted with respect to certain claims in a lawsuit even where it is not granted with respect to all the claims. Rule 54

IV. TRIALS WITHOUT A JURY

No jury if:

1. no right to a jury

2.  all parties waive the right

if a party wants a jury trial they must file a demand for jury trial to the other parties within 10 days after the service of the last pleading rule 38

V DIRECTED VERDICT

A.  both state and federal either party can move for a D.V. “takes the case away from the jury and determines the outcome as a matter of law.


In federal court directed verdict is now “judgment as a matter of law”

1.  when made?  The opposing party has been fully heard on the relevant issues. Thus D can move for a D.V. at the CLOSE of P’s case and either party may move for D.V. after BOTH sides have rested.

2.  standard for granting: if the evidence is such that reasonable people could not differ.

3.  federal standard: if during a trial by jury a party has been fully heard with respect to an issue and there is NO LEGALLY SUFFICIENT EVIDENTIARY BASIS FOR A REASONABLE JURY to have found for that party with respect to that issue. Rule 50

B.  Special verdict and interrogatories: is a special finding of fact as opposed to a general verdict, which merely grants victory to one side or another

IX NEW TRIAL

A.  GENERALLY: both fed and state usually have a wider discretion to grant new trial than directed verdict. 

B.  rules for granting new trial:
1.  harmless error

2.  evidence error

3.  objection

4.  improper conduct

5.  verdict against weight of evidence

6.  verdict excessive or inadequate

7.  partial new trial

8.  newly discovered evidence

X.  JEDGMENT NOTWITHSTANDING VERDICT (JNOV)/ JUDGMET AS A MATTER OF LAW

A.  DEFINITION: judges enter verdict for the loser (JNOV) in federal court this is called judgment as a matter of law.

B.  it is effective because the jury rules and it takes away from if the judge is reversed on appeal don’t need new trial.
C.  Rule 50: the party must make a motion for jml before the case is submitted to the jury. The movant also states why they deserve the motion. If the judge finds that  no reasonable jury could have found against the movant then the judge overturns
XI. multi party and multi claim litigation

I.  counterclaims

A.  federal rules generally: claim by defendant against the plaintiff Rule 13

1)  permissive : any D can bring against any P any claim…not arising out of the same transaction or occurrence that is the subject matter of the opposing party’s claim. No claim is too far removed from the subject of P’s claim to be allowed as a counterclaim

2)  compulsory: If a claim does arise out of the same transaction or occurrence that is the subj matter of the opposing party’s claim----compulsory Rule 13(a)
a)  failure to state a compulsory claim: If D does not assert her compulsory counter claim then she will lose that claim in any future litigation. 

b)  main exceptions that any claim involving the same transaction or occurrence as P’s claim is compulsory:

1.claims by D for just adjudication require the presence of additional parties of whom cannot get personal jurisdiction 


2. claims by D in which the suit against D is in rem or quasi in rem

c)  default by plaintiff: If D asserts a counterclaim (either type) and P neglects to either serve a reply or make a motion against the counterclaim, a default judgment is entered against P on the counterclaim.

B.  CLAIMS BY THIRD PARTIES: 

1.  By third party defendant: may counter claim against either the original plaintiff or the original defendant 

2.  By plaintiff: If D has counterclaimed against P, P may assert a counter claim against D even though he already has “regular” claims against D. P’s counterclaim is compulsory if it relates to the same subject matter as D’s counterclaim.
3.  New Parties: Rule 13 new parties to a counter claim can be brought.
C.  S-M-J and counterclaims:

depends on compulsory or permissive

1)  compulsory: in federal ct is within Supplemental jurisdiction, therefore requires no independent subject-matter jurisdictional grounds.

2)  permissive counterclaims: probably not within the courts supp jur and must therefore independently satisfy the requirements of federal s-m-j
D.  statute of limitations for counterclaims:

1.  time barred when P sues: If D’s counterclaim was already time barred at the time P sued then few courts will allow D a recovery

2.  time barred after P sues: where the statute of limitations on the counter claim runs after P commenced the suit, but before the D asserted his counterclaim a federal court will probably allow the counterclaim.
FORMER ADJUDICATION
I.  GENERAL PRINCIPLES

A.  Former adjudication generally: There is a set of rules that prevents re - litigation of claims and issues; the set is sometimes collectively called the doctrine of RES JUDICATA: Claim Preclusion (things which have been decided). 

1.  Two categories: 2 main categories of rules governing re - litigation:
a.  Merger & Bar:  One set of rules prevents a claim (or “cause of action”) from being relitigated. These rules are collectively called the rules of claim preclusion. They break down into two sub - rules:

i.  Merger: Under the rule of merger, if P wins the first action, his claim is “merged” into his judgment. He cannot later sue the same D on the same cause of action for higher damages.

ii.  Bar: Under the doctrine of bar, if P loses his first action, his claim is extinguished, and he is barred from suing again on that cause of action.
b.  Collateral estoppel: The second main set of rules prevents re - litigation of a particular issue of fact or law. When a particular issue of fact or law has been determined in one proceeding, then in a subsequent proceeding between the same parties, even on a different cause of action, each party is collaterally estopped from claiming that that issue should have been decided differently than it was in the first action. This is the doctrine of collateral estoppel or issue preclusion.

B.  Applicable only to new actions: The rules discussed under “Former Adjudication” apply only to new actions subsequent to the action in which the original judgment was rendered - they do not apply to further proceedings in the same action in which the original judgment was rendered. (Ex. Do not apply to party seeking new trial or to one seeking to have judgment reversed on appeal).

i.  Privies: The rules of claim preclusion and collateral estoppel apply not only to the parties to the first action, but also to other persons who are said to be in privity with the litigants in the other action.
II.  CLAIM PRECLUSION (MERGER & BAR:

A.  Definition: If a judgment is rendered for the P, his claim is “merged” into the judgment - the claim is extinguished and a new claim to enforce the judgment is created. If a judgment is for the D on the merits, the claim is extinguished and nothing new is created; P is “barred” from raising the claim again.

B.  No claim splitting: The basic concept of claim preclusion is that a judgment is conclusive with respect to the entire “claim” which it adjudicates. Consequently, P may not split her claim - if she sues upon any portion of the claim, the other aspects of that claim are merged in her judgment if she wins, and barred if she loses.  
1.  Installment Contracts: Where the claim relates to payments due under a lease or installment contract, generally P must sue at the same time for all payments due at the time the suit is filed.

2.  Personal and property damage from accident: Most states hold that claims for personal injuries arising from auto accident are part of the same cause of action as a claim for property damage sustained in the same accident. Thus, generally, P must bring a single suit for property damage and personal injuries from a given accident.
3.  Multi theory actions: The rule against splitting a claim also applies where P has several claims, all arising from the same set of facts, but involving different theories or remedies. The modern rule is that there will be merger or bar of all of P’s rights against D with respect to all or any part of the transaction, or series of connected transactions, out of which the action arose.
a.  Equitable/Legal Distinction: A demand for legal relief (generally, money damages) and a demand for equitable relief (ie. An injunction) will both be deemed to be part of the same claim if they relate to the same facts – therefore, demands for both types of relief will have to be made in the same action.

4.  Exceptions based on jurisdictional requirements: There is one important exception to the rule against splitting a cause of action - if the court trying the first action would not have had subject matter jurisdiction for a claim now asserted in the second action, there will be no bar or merger.

5.  State law followed in diversity cases: In diversity cases, the federal courts follow state law with respect to the application of the rules of claim preclusion (as well as collateral estoppel). In other words, if (and only if) the law of the state where the district court sits would have granted claim preclusion or collateral estoppel effect to an earlier state court judgment , the federal court will do the same.
C.  Adjudication on merits: Not every loss by the P in the first action will act as a “bar” to subsequent suits on the same claim. P will be barred only if the original adjudication in favor of the D was “on the merits.”

1.  Non - prejudicial grounds: In other words, some of the ways that a P may “lose” the first suit are deemed to be “without prejudice” to future suits. For instance, if the first suit is brought in federal court, P will not be barred from bringing a new action if the first action is dismissed because of:

a.  lack of jurisdiction

b.  improper venue OR
c.  failure to join an indispensable party (FRCP 41(b). 
D.  Counterclaims: A D who pleads a counterclaim is, in effect, a P with respect to that claim. He is bound by the outcome, just as a P is bound by the outcome of his original claim.

1.  No splitting: Thus D may not split his counterclaim into two parts. 

2.  Compulsory Counterclaim: Observe that state and federal rules making certain counterclaims “compulsory” serve a similar function to the merger or bar doctrine.
E.  Privies not party to the first action: Sometimes a non - party may be so closely related to a party to the first judgment that she will be both burdened and benefited by that judgment as if she had been a party to it. The non - party is said to be a “privy” to the first judgment. A trustee and his beneficiary, and an indemnitor and her indemnitee, are examples of privity relationships.

III.  COLLATERAL ESTOPPEL
A.  Definition: Regardless of which party to an action wins, the judgment decides for all time any issue actually litigated in the suit. A party who seeks to re - litigate one of the issues disposed of in the first trial is said to be “collaterally estopped” from doing so.

1.  Distinguished from claim preclusion (res judicata): There are two major differences between collateral estoppel and claim preclusion:

a.  Issue v Claim: Whereas claim preclusion applies only where “the cause of action” or “claim” in the second action is the same as the one in the first action, collateral estoppel applies as long as any issue is the same, even though the causes of action are different.

b.  Suit not prevented: Whereas claim preclusion prevents the second suit altogether, collateral estoppel does not prevent further suit, but merely compels the court to make the same finding of fact that the first court made on the identical issue.
2.  To whom applied: Collateral estoppel always applies where both the parties in the second action were present in the first action. Collateral estoppel sometimes applies where only the person against whom estoppel is sought to be used was present in the first action.

B.  Issues Covered: For an issue to be subject to collateral estoppel, three requirements concerning that issue must be satisfied: (1) the issue must be the same as one that was fully and fairly litigated in the first action; (2) it must have been actually decided by the first court; and (3) the first court’s decision on this issue must have been necessary to the outcome in the first suit.

C.  Persons who can be estopped: Generally, only the actual parties to the first action can be bound by the finding on an issue.
1.  Privies: But someone who is very closely related to a party in the first action can also be bound. Such “privies” include successors in interest in real estate, beneficiaries of trusts and indemnitors.

2.  Strangers to first action: The most important thing to remember is that a true stranger to the first action cannot be collaterally estopped by the former judgment.
D.  Persons who can benefit from estoppel: 
1.  Mutuality: Originally, it was held that a party not bound by an earlier judgment (because not a party to it) could use that judgment to bind his adversary who was a party to the first action. This rule prohibiting a stranger’s use of collateral estoppel was known as the doctrine of “mutuality.” Nearly all courts have abandoned the general principle of mutuality.

2.  Offensive/Defensive distinction: Courts are more willing to allow the defensive use of collateral estoppel by a stranger than they are to allow the offensive use. “Offensive” use refers to use by a stranger to the first action who is a P in the second action; “defensive” use refers to use by a stranger who is a defendant  in the second action.
a.  Factors in allowing offensive non - mutual estoppel in a particular case:

1.  Alignment: whether a party sought to be bound (D in 2nd suit) was a P or D in 1st suit (if she was a D, this will militate against use of estoppel)

2.  Incentive to litigate: whether the person to be estopped had a reasonable incentive to litigate the issue fully in the first suit, which will depend in part on whether the second suit was foreseeable at the time of the first suit. (the more incentive the party had to litigate the first time, the fairer it is to bind him now).
3.  Discouraging breakaway suits: whether the P in the 2nd action could have joined in the first action, but instead sat out that first action in order to derive a tactical advantage.
IV.  FULL FAITH AND CREDIT
A.  Full Faith and Credit Generally: Special problems arise when two related suits occur in different jurisdictions. There may be two different states involved, or a state court and a federal court. In either situation, the second court’s handling of the first court’s judgment  is governed by a general principle called “full faith and credit.”

1.  Two states: When the courts of two different states are involved, the result is dictated by the Full Faith and Credit Clause of the US Constitution (Article IV, Sec. 1). This clause requires each state to give to the judgment of any other state the same effect that that judgment would have in the state which rendered it.

a.  misinterpretation: the rule of full faith and credit applies even where the second court is convinced that the first court made a mistake on law or facts

b.  collateral attack: there is one exception to the rule that the second court may not reconsider any aspect of the original judgment: the second court may reconsider whether the first court had jurisdiction, provided that the jurisdictional question was not litigated or waived in the first action. This is the doctrine of collateral attack.
2.  State followed by federal court: If the first court is a state court, and the second court is a federal court, a similar full faith and credit principle applies, but this is not dictated by the Constitution. Instead a federal statute (28 USC 1738) requires every federal court to give to the judgment of any state court the same effect that that judgment would have in the courts of the state which rendered it.

3.  Federal followed by state court: Conversely, if the first judgment is in a federal court and the second in a state court, full faith and credit applies, though the mechanism by which this happens is not so clear.
B.  Duty to follow the res judicata effect of first judgment:  The full faith and credit principle - that one jurisdiction’s courts must honor the judgments of another jurisdiction - applies not only generally, but specifically to the issue of res judicata effect. In other words, the earlier judgment must be given exactly the same effect, in terms of claim preclusion and collateral estoppel, as the judgment would have in the court that rendered it.

1.  Two states: Thus a state must give to the judgment of any other state at least the res judicata effect that that judgment would have in its state of rendition.

2.  State followed by federal: Similarly, if the first judgment is in a state court and the second suit is in a federal court, the federal court must grant the state court judgment the same res judicata effect that it would have in that state.

a.  Right of Congress to specify otherwise: There is an exception to this rule: Congress is always free to provide otherwise, in a specific context. If Congress does provide otherwise, then the federal court may be free to deny the earlier state court judgment the same as res judicata effect it would have in the rendering state.

b.  Can’t give greater effect: The federal court may not give greater preclusive effect to the prior state court judgment than that state would give to it.
3.  Federal suit followed by state suit: If the federal suit comes first and the state suit second, the state court must give to the federal judgment the same res judicata effect that that federal court would give to its own judgment.
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