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RULES OF SERVICE


What gets served? A summons and copy of complaint. Rule 4(a)


What is in a summons? The names of the parties, the time in which the defendant must appear, and Ct in which jurisdiction is appropriate. State name of the Ps attorney & legal consequence of D failure to appear (default judgment for P), defense of allegations. Rule 4 (a).


Who can serve summons & complaint? Server must be 18 & not a party to the litigation. Lawyer is OK.


Can a person waive service? Yes, but doesn’t waive any objection to jurisdiction of the Ct over the person.





METHOD OF SERVICE


Service through first class mail or other reliable means w/ pre -paid acknowledgment form.


Addressed directly to D or officer/manager/general agent of D. Or agent authorized by law to receive service of process for D.


Accompanied by a copy of the complaint and identify Ct in which it has been filed.


Consequences for failure to comply or waive must be included (cost of summons & associated expenses)


How much time does the D have to respond to the waiver? 30 days in district & 60 days outside district to answer waiver after request is sent & 90 days if resides outside any judicial district of US.





If  service is not waived? Rule 4(e)(2)


in hand service directly to party


leave a copy of summons w/ person of suitable age and discretion at party’s usual dwelling place or abode.


delivery to agent





New York State way:


personal service to party


delivery of summons & complaint to PSAD to actual business location, dwelling or place of abode & mail to last known residence or place of abode


delivery to an assigned agent


nail & mail (when steps 1&2 are not possible)





Service must be complete within 120 days after filing complaint or the case can be dismissed. P can be granted an extension for good reason.


Notice must be “reasonably calculated” under all the circumstances to give all parties an opportunity to be heard & to defend the lawsuit. - Green v Lindsey - S. Ct. Test. (met with appropriate method of service) - due process via service


“Center of Gravity” test used to determine domicile – determined with totality of facts - Khashoggi


Even when the rules of service are met, it may still not be valid if the service was obtained in a fraudulent manner (Wyman v Newhouse)


TRO may be given w/o notice b/c of immediate irreparable harm and loss.


Preliminary injunctions - parties have to be given notice, but very little is required (also for reason of irreparable harm)























PERSONAL JURISDICTION


In order to bring suit, Ct must have SMJ & PJ over the person. The federal CTS are CTS of limited jurisdiction - they have FQ jur and Div jur, state CTS are CTS of general jurisdiction and can hear just about any type of case.





TWO TYPES OF PERSONAL JURISDICTION:


General - activities are systematic & continuous in the state


Specific - activities that specifically relate to the lawsuit





3 TYPES OF LONG ARM STATUTES:


CA type - valid if doesn’t violate state or US constitution


IL type - specified/detailed


CA like style - specific/detailed but interpreted like CA type





ESTABLISHING PERSONAL JURISDICTION: 2 step process if D not resident of state


Minimum Contacts


Systematic & continuous contacts (Intl. Shoe)


Contacts must be related to lawsuit (WWVW)


Purposeful Availment (through material benefit & profit) D’s contacts w/ state must be such that D could reasonably have expected being hailed into Ct there 


Directed activities at forum state (steam of commerce test - Asahi)


Notions of fair play & substantial justice established by:


Burden on the D


Forum state’s interest in resolving the dispute


P’s interest in obtaining convenient & fast relief


Interstate judicial system’s interest in obtaining convenient & fast relief


Shared interest of several states in furthering fundamental, equitable social policies





NOTE: The test for minimum contacts and fair play & substantial justice has been expanded to Quasi in Rem cases (attachment of property related to lawsuit and attachment of property unrelated to lawsuit) - Shaffer. 


 





SUBJECT MATTER JURISDICTION


Diversity AND/OR


Federal Question





Subject Matter Jurisdiction cannot be waived.





DIVERSITY OF CITIZENSHIP, HOW DETERMINED:


Residence with intent to remain ( if Corp: principle place of business = nerve center/HQ/where decisions are made & muscle center where work goes on) – Parties must be from different states


Amount in controversy must exceed $75,000.



































ERIE QUESTIONS


Twin Aims:


to prevent forum shopping and 


avoidance of inequitable administration of laws





HANNA PRESUMPTION: If a state and federal rule conflict, Federal rule prevails. However, the Federal Ct will apply the state substantive law. The difference:





STATE SUBSTANTIVE LAW


Standard of care


Conflict of laws


Statute of Limitations


Burden of Proof


Agreement to arbitrate





STATE PROCEDURAL LAWS that are not weightier than FED PROCEDURAL rules (Hanna)


Burden of pleading


Discovery


Venue transfers





TO ARGUE AGAINST HANNA:


No conflict of laws = Hanna doesn’t apply. State & Federal rules can work together.


Outcome determinative test - Will disregarding state law change the outcome of the case? Or the change in behavior before trial?


Show substantive relevance, forum shopping, procedural unfairness





FOR HANNA:


procedural characteristics of the rule


emphasize rules of fairness for the efficiency of litigation


stress the federal CT’s interest in applying it’s own rule (Rules Enabling Act)


Minimize concerns re: forum shopping





FEDERAL QUESTION JURISDICTION:


Cases normally involve questions stemming from US Constitution, Statutes, & Treaties





Is it Federal Question? How to tell:


Suit arises under the law that creates the cause of action


P has to establish both the correctness of the federal law and the applicability of the federal law to hir case.


Does the right to relief depend on the federal law?





THE BASIC RULE is that the P must state a well pleaded complaint & state a federal cause of action (Mottley). Federal cause of action is constituted explicitly or implicitly. 


Implicit Right of action factors (Cannon):


Was the statute enacted for a special class of people?


What was the legislative intent?


Would a private right of action undermine the legislative intent?


Would the private right of action be inappropriate because the matter is a state matter?




















VENUE


If all Ds reside in same state, suit may be brought in any judicial district where any D lives.


Suit may be brought where substantial events or omissions give rise to claims 


Or where property is the subject of the claim


if not any of the above, suit may be brought where a D may be found





WHAT CONSTITUTES IMPROPER VENUE?


if not raised, venue is assumed to be consented to. A Ct may dismiss or transfer the case in the interest of justice IF:


If the Ds live in different states and a suit is filed where the D does not live under the rules of diversity.


A suit is filed where the omissions & events of the controversy are not substantial


Where the property is not the subject of the claim.





FORUM NON CONVENIENS:


Defense a D can raise in response to venue - public & private considerations:





PRIVATE FACTORS:


Relative ease of access to evidence


subpoena power of CTS


cost of obtaining witnesses


view of premises


practical problems that make trial of case easy, expeditious, and expensive





PUBLIC FACTORS:


Ct congestion


local interest in having controversies decided at home


avoidance of unnecessary problems of conflicting laws


case tried at home b/c that is the appropriate law that governs case


unfairness of burdening citizens in an unrelated forum with jury duty





COMPLAINT


Includes:


Name of P & D


statement of PJ, SMJ


statement of venue


why P entitled to relief


statement of all elements to a cause of action (negligence, etc.)


if state claim & fed claim show relatedness w/ supplemental jurisdiction


what you want (injunction, specific performance, attorney’s fees, etc.)





Why complaints fail?:


insufficient facts to support the law in the complaint


no law to support the claim at the time brought


complaint can be dismissed w/o prejudice if complaint unclear– P must replead (Amer. Nurses)


can be dismissed on the merits – if Ct is convinced that nothing is left to be said, no further facts exist (Amer. Nurses)





Answer to a complaint


If a D doesn’t provide an immediate answer to the P complaint, P gets 20 days to amend complaint 
