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CIVIL PROCEDURE



Choosing a System of Procedure





I. Substantive Law v. Procedural Law



	A. The line between substantive and procedural law can sometimes

	be difficult to draw, but there are some basic distinctions:				



		1. Substantive law defines legal rights and duties in everyday conduct.



		2. Procedural law sets out the rules for enforcing substantive rights in the 			court.



			a. Without procedural law, there would be no 						standardized method of litigation, all cases would 

			be decided ad hoc, and there would be no 							procedural consistency in similar cases.



			b. The hardest and most important job of a 

			procedural system is to strike a wise balance

			throughout the various points of conflict.



			c. The courts often seek to accomplish

			substantial justice by adhering to established

			substantive law while manipulating procedural

			rules in favor of the "right" party. This causes

			the worst procedural rulings, and is unjust.





II. Procedural Complications of our Federal System 



	A. Subject Matter Jurisdiction



		1. There are basically two situations in which federal courts have such 			jurisdiction:



			a. If there is a federal question, such as a violation of civil rights 				or federal antitrust laws.



			b. If there is diversity of citizenship, in which two conditions 				must be met:



				(1) No plaintiff can be a citizen of the same state as any 					defendant (this does not prevent a pair of plaintiffs, or 					defendants, from being co-citizens).  There is no diversity if 				there is a suit between two aliens (or non-US citizens), but 					there is diversity if there's a suit between a citizen of one 					state and an alien or foreign national. 



					Example: P1 and P2 are citizens of Texas. P3 is a 						citizen of Alaska. D1 and D2 are citizens of 							California.  D3 is a citizen of Alaska. There is no 						diversity here because P3 and D3 are citizens of the 						same state. There must be complete diversity.



				(2) P contends in good faith that the matter in controversy 					exceeds $50,000.



				NOTE:  There must be complete diversity when applying

				FRCP, unless specifically stated otherwise in rule.

						

		2. If they so desire, the parties can have their case heard in a state court of 		"general jurisdiction" instead of a federal court.



		3. If a case goes to federal court because of diversity of citizenship and the 			case does not involve federal claims, then a federal judge should 				apply substantive state law to determine claim and should apply 				federal procedural law. 



		NOTE:  The rationale for the existence of diversity jurisdiction has 			traditionally been that it offers a federal forum for out-of-state 				litigant who would be exposed to local prejudice if suit was held in 			a state court.



Prejudgment Seizure and the Due Process Clause



I. Important Definitions 



	A. The Due Process Clause of the Fourteenth Amendment states:  "[N]or shall any 	State deprive any person of life, liberty, or property, without due process of law..." 	In order for there to be a violation of the Due Process Clause, the State must be 	involved on some level (i.e., a writ of replevin is issued by the court or enforced 	by the sheriff).



	B. A prejudgment seizure of the defendant's property is a means of insuring that 	property will be available for execution in case the plaintiff prevails. All states 	have developed statutory procedures for some prejudgment seizure of assets under 	a variety of names -- replevin, garnishment, attachment and sequestration.

	



II. Procedural Protections of Property Seizure



	A. Fuentes v. Shevin



		1. A notice and a hearing should be provided before seizure of property, so 		that a deprivation can still be prevented. The hearing should take place 			before a judge.



		2. Even if the title to property is not in defendant's name, he owns property 		because he has made payments on it. Thus, he is entitled to certain 				protections, such as a pre-attachment hearing, under the Due Process 			Clause.



		3. There are "extraordinary situations" that justify postponing notice and 		opportunity for a hearing.



			a. Seizure must be directly necessary to secure an important 				governmental or general public interest.



			b. There has been a special need for very prompt action.



			c. The state has strict regulations regarding enforcement

			of seizure; and the person initiating the seizure has been a

			government official responsible for determining, under

			the standards of a narrowly drawn statue, that it was 

			necessary and justified in the particular instance.







	B. Mitchell v. W.T. Grant Co.  



		1. There must be a verified affidavit that includes specific facts

		as to why attachment is necessary.



		2. There must be some allegation of extraordinary circumstances



		3. There must be judicial authorization



		4. An immediate post-deprivation hearing is required. A PRE-

		DEPRIVATION HEARING IS NO LONGER REQUIRED.



		5. There should be a bond requirement (twice the value of property)



		6. There should be damages awarded for wrongful seizure.



	C. North Georgia Finishing, Inc. v. Di-Chem, Inc. 



		1. The Supreme Court ruled that a couple of state statutes were 				unconstitutional because they:



			a. Allowed a clerk, not a judge, to issue a write of replevin.



			b. There was no provision for a prompt pre- or post-

			deprivation hearing.



			c. There was no requirement for a bond to protect 

			against wrongful seizure.



			d. It was easy to allege that lessee might hide or transfer

			property.  No personal knowledge was required to make

			allegations.	



	D. Connecticut v. Doehr (reaffirmation of the spirit of Fuentes.)



		1. The Connecticut Statute was unconstitutional because:



			a. It authorizes prejudgment attachment of real estate

			without prior notice (this is to prevent arbitrary deprivations of 				property)



			b. A lengthy period of time often passed before a 

			defendant was allowed a post-deprivation hearing (weigh costs of 				this against constitutional rights)



			c. The statue does not require a bond 



		2. What is required to make statute constitutional:



			a. There should be a timely notice to defendant that his property is 				going to be seized AND



			b. There should be a prompt pre- or post-deprivation hearing. 



			c. Four of the nine justices -- not a majority of the court --

			argued that a bond should be required to protect the

			defendant against wrongful property seizure. 



		3. The court in Connecticut applied a three-part test (as enumerated in 			Matthews v. Eldridge), normally used in government seizures, to seizures 			between private parties (51).  These three factors, used to judge the 			validity of a state statute dealing with pre-judgment attachment, must be 			balanced against each other:



			a. Strength of D's private interest:  The interest of the private party 				being harmed by the attachment, which places a severe restriction 			on the property’s alienability and encumberability (i.e., 					diminishes  property’s value). The more important D's property 				right, the harder it is for due process to be satisfied.



				Example:  A record player would be considered a less 					significant private interest than a refrigerator (especially if 					D needs to take her medicine cold) or a house (which, after 					a seizure, D will have difficulty selling or remortgaging).



			b. Risk of erroneous deprivation:  The greater the risk that the 				particular procedures being used will result in an erroneous 					interference with D's property rights, the harder it is for the 					procedure to pass due process scrutiny.



				NOTE:  This is why a bond is posted by P -- so that the 					individual will have recourse if wrongfully deprived of his 					property.  Sherman says that in some cases a bond that is 					double the value of the property may not be enough.

		

				NOTE:  It is more difficult to gauge the risk of erroneous 					deprivation for a suit for battery than, say, a suit for breach 					of contract.  This is because the former is so much more 					fact-laden, and thus an affidavit doesn’t seem to help much 					(two people are likely to have different versions of what 					really happened).



			c. Interest of the party seeking the remedy:  If the party seeking 				attachment has no reason to fear that the property may be secreted 				(i.e., covertly appropriated), then his interest is not all that 					compelling.



	E. Clues to a bad statute -- These are statutory provisions that make it more

	likely that a due process violation will be found:



		1. P doesn't post bond -- Due process could be violated if the statute 			doesn't require P to post a bond (even if there's a hearing and some 				showing of exigency), from which D can collect damages should there be 			a wrongful attachment.  (No bond heightens the risk of erroneous 				deprivation.)



		2. Deprivation before hearing -- If D does not get notice for a 

		hearing until after the attachment, a due process violation

		is much more likely to be found than if the notice arrived

		before attachment. But even a pre-attachment hearing does

		not completely protect the statute, if the risk of an erroneous

		deprivation is too high or P's interest in having attachment

		is too weak.



			NOTE:  Even if D’s property is attached before a hearing, Mitchell 				offers a number of safeguards which, if followed, can perhaps still 				make the statute constitutional.  These safeguards include:



				(1) allegations of extraordinary or exigent circumstances



				(2) verified affidavit authorized by judge (or, less 						favorably, a justice of the peace)



				(3) damages for wrongful seizure (i.e., a bond)



				(4) immediate post-deprivation hearing



		3. Clerk rather than judge -- If decision whether to allow the 

		attachment is made by a clerk rather than a judge, a due

		process violation is more likely to be found.  (One who is personally 			knowledgeable about the matter.)



		4. Conclusory statements -- If P is able to obtain attachment

		by making conclusory statements rather than by making a 

		detailed disclosure of the underlying facts of the dispute, due 

		process is more likely to be violated.





Postjudgment Remedies



I. Three Types of Damages: Monetary, Equitable and Declaratory



	A. Monetary damages -- This is the usual remedy in our legal system.



		1. Three primary types of monetary damages



			a. Actual or compensatory damages -- These are damages that 				will compensate the injured party for injuries sustained,

			and nothing more. The rationale behind compensatory

			damages is to restore the injured party to the position he

			was in prior to the injury.



			b. Punitive or exemplary damages -- These are damages on an

			increased scale, awarded to P over and above what will

			compensate him for his injury.  The purpose of these

			damages is to punish D and/or set an example for

			similar wrongdoers, and they are most often awarded in cases of  				defamation, civil rights violations, and 4th Amendment violations.



			c.  Nominal damages -- These are a trifling sum awarded to P in

			an action where there is no substantial loss or injury to the 					compensated, but still the law recognizes a technical invasion of 				his rights or a breach of D's duty.  These are also awarded in cases 				where, although there has been a real injury, P's evidence entirely 				fails to show its amount.

	

		2. Attaining monetary damages



			a. Our legal system's concept of damages:  "The cardinal

			principle of damages...is that of compensation for the

			injury caused to plaintiff by defendant's breach of duty...

			[damages are available for actions] found to have been

			violative of constitutional rights and to have caused

			compensable injury."  Thus, just as tort law requires

			actual injury for compensation to be merited, violation

			of constitutional rights requires actual injury for 

			damages to be merited.  Carey v. Piphus



				NOTE:  Must be actual damage -- In the absence of actual 				harm, such as proven emotional suffering or mental anguish 				that resulted from constitutional violations, only 						nominal damages can be awarded.  Thus, a violation of 					constitutional rights does not automatically result in 					punitive or compensatory damages -- actual damage 					must be shown.  Carey.



			b. There is not always a scientific measurement for damages. There 			are occasions, such as with mental anguish, where there is 					no single formula for damages.



				(1) Often times, the reality is that pain and suffering

				are difficult to measure and prove, so Ps are

				routinely allowed to recover without a specific

				showing of the extent of these damages. 



				(2) Market value is not the appropriate measure for 						damages in all situations.  Damages are meant to 						compensate for the loss actually sustained, or the "actual 					worth to the owner" (sentimental value excluded).  No 					general rule can be laid down as to how to determine the 					amount of such loss. 



		3. Enforcing monetary damages	

	

			a. A money judgment is "not an order to the defendant;

			it is an adjudication of his rights or liabilities. No one may

			be held in contempt for failing to pay some debts as 

			adjudicated by the law court"   If D does not pay

			judgment, P, now known as "judgment creditor,"

			must take further action against D, now known as 

			"judgment debtor."



				(1) P's methods of acquiring money judgment:



					(a) Since judgments ordinarily can be enforced 						against assets, as opposed to income, P only has a 						limited opportunity to reach D's earnings (i.e., 						Deducting child-support and alimony payments 						from income of "dead-beat" parent).



					(b) Try to locate assets of significant value. If

					they're located, P can obtain a writ of 

					execution from the court directing a sheriff

					or similar officer to "levy" assets. "Levying"

					can be the physical seizure of assets, or 

					service of an order on a debtor of D, such

					as a bank or employer, ordering them to pay

					the money over to court.



				(2) D's methods of avoiding paying judgment:



					(a) Certain of D's assets, such as his car,

					clothing, furniture, etc. are exempt from 

					seizure.



					(b) D can declare bankruptcy, which can

					protect him against creditors and judgments.

			



	B. Equitable relief:  The court can impose an injunction or specific performance



		1. Injunction v. Temporary Restraining Order (TRO). Rule 65.



			a. An injunction can be issued only after notice (and opportunity to 			be heard) to the adverse party and can last indefinitely.  In 					order for a temporary or permanent injunction to be granted, the 				court must ask:



				(1) whether P has actually succeeded on the merits



				(2) whether he has an adequate remedy at law



				(3) whether he risks imminent, irreparable harm



				(4) whether the balance of hardships weighs

				against issuance of an injunction



				(5) whether an injunction would serve the public

				interest; and



				(6) whether the court can, as a practical matter,	

				administer the injunction	



			b. A TRO may be granted without notice to the adverse party -- 				It can be done ex-parte, but cannot remain in effect for more than 				10 days.  If "good cause" is shown, the TRO can be extended for 				the same period as the previous TRO.  In order to get a TRO, P 				must show:



				(1) Irreparable injury -- P's interest far outweighs D's; AND



				(2) That P has a good chance of winning the suit on its 					merits.



			NOTE:  Rule 65(b) permits TROs on a verified complaint showing 			that the petitioner will suffer “immediate and irreparable 					injury, 	loss, or damage” if restraining order is not granted.

 

			c. Both an injunction and TRO are similar in that they direct a 				party to do, or cease doing, something.



		2. Attaining equitable relief



			a. Where monetary damages would prove inadequate, an

			individual may seek an injunction enforcing some right

			he claims has been violated. "Money damages, even

			though inadequate, are the best possible remedy once

			physical damage is done, but they are certainly

			inadequate to compensate permanent injury which

			could have been prevented. Plaintiff should not be

			required to await the harm's fruition before he is entitled

			to an inadequate remedy."  Smith v. Western Electric Co.



		3. Enforcing equitable relief -- There are three ways to enforce equitable 			decrees:



				(1) Criminal Contempt -- Violation of a court's order

				can be prosecuted as a crime. The distinguishing

				feature of criminal contempt is that the penalty

				imposed is not designed either to compensate P or

				to prompt compliance in the future. Guilt must

				be proven beyond a reasonable doubt.



				(2) Compensatory Civil Contempt -- The court can direct D 				to pay P an amount that will compensate P for the harm 					caused by violation of decree. 



				(3) Coercive Civil Contempt -- The court may impose a 					penalty on D in order to prompt future compliance with the 					decree (rather than punishing D for past violations). The 					penalty can be severe, including imprisonment for an 					indefinite period or hefty fines.





Declaratory Judgment -- This is a court order declaring the respective rights of the parties.  For example, A is using a process that violates B's patent.  B lets A know that A is in violation of B's patent rights.  A responds to B by saying that he is not violating B's rights.  A and B can go to court and have the judge decide the issue in what is known as a "declaratory judgment."  This judgment allows A not to go through all the actions and consequences --		



Alternatives to Litigation



I. Types of alternatives to litigation



	A. The means of dispute resolution range from the parties' informally discussing 		and negotiating the conflict, to more formal processes outside the court system 	(like mediation and arbitration), and finally to reliance on alternative processes 	integrated into the court system (like summary jury trials and court-annexed 	arbitration).  Judges today are very much involved in the promotion of settlement, 	whether through informal jawboning, or more formal ADR devices.  There are 	three alternatives to a full trial:



		1. Negotiation and settlement promotion -- This is when the lawyers of 			parties meet together and try to resolve the dispute. The court, under Rule 			16, can try to facilitate settlement by suggesting to parties that they 				negotiate. 



		2. Third-party intervention -- This is when a third-party intervenes to 			help settle the dispute. This mediation is different from negotiation 			because a third-party, called the "mediator," is involved. 



			a. Unlike a judge, the mediator lacks any authority to decide who is 			right.  Furthermore, the parties are not bound by legal rules about 				behavior.



			b. The mediator performs primarily two important tasks: 		



				(1) Reducing the level of antagonism between the 						parties, and persuading them to trust each other.



				(2) Being creative and suggesting alternative approaches 					which may facilitate agreement. 



		 	c. Once the parties agree voluntarily to a specific solution, the 				mediator will put the agreement in writing and have the parties 				sign it.  This agreement is legally binding, if it satisfies the 					requirements of contract law.





		3. Arbitration -- This form of dispute resolution resembles adjudication 			more than mediation because a third person, the "arbitrator," has the 			authority to decide the dispute, not merely to try to get the parties to agree 			on a decision.



			a. An agreement to arbitrate could occur after the dispute arises, 				but ordinarily it is part of an agreement on some other subject 				between the parties prior to the dispute (i.e., a clause in a contract 				that states, should there be a dispute, it shall go to arbitration).



				NOTE: These arbitration clauses are being challenged as a 

				"coerced abdication of the right to jury trial," and as						protecting companies and corporations from large monetary 				awards by juries.



			b. Evidence-gathering, calling witnesses, the timing and place of 				hearing, etc., are all part of arbitration, and are decided on by the 				parties.



			c. After a hearing, the arbitrator renders a decision, called an 				"award," which does not contain the reasons for the result (except 				in labor arbitration). In reaching this decision, the arbitrator does 				not have to follow the law, and his judgment can be obtained in 				court on the basis of this award. His award is final, and there can 				be no appeal -- absent something like bribery.



			

	B. Adjudication v. alternatives to litigation:



		1. Alternatives to litigation are conducted privately and extrajudicially.



		2. Alternatives are not bound by court procedures nor strict standards of 			evidence, and there is no "robed judge and ritual."

		

	C. Advantages and disadvantages to alternative litigation:



		1. Advantages



			a. Savings of cost and time both to litigants and court system



			b. Tends to be a better outcome for parties in a flexible system 				structured by the parties, as opposed to rigidity of court procedure.



			c. Finality -- If the settlement is legally binding, then it cannot be 				appealed. 



			d. Case can be kept out of courts and is not part of the public 				record, which can be an advantage or disadvantage depending on 				how you see things.

					

		2. Disadvantages



			a. Does not explicate and give force to the values embodied in 				Constitution and statutes. 



			b. Arguably diminishes the judicial development of legal rights for 				disadvantaged. 



			c. Arguably is "coerced abdication of the right to jury trial," and 				protects companies and corporations from large monetary awards 				by juries.

 

Describing and Defining the Dispute



I. Historical Evolution of Pleading



	A. The word "pleading" derives from the practice that developed after the Norman 	Conquest by which the persons filed pleas in the royal courts for a remedy 	against 	one who had wronged them. 



	B. The courts responded to a pleading by issuing a writ -- an order to the sheriff to 	bring the person before the judge on a certain day to answer.



		1. The standardization of writs resulted in the development of forms of 			action, and a suit had to be cast in one of the forms of action. Examples of 			different common law forms of personal actions:



			a. Trespass -- An action for damages for direct, unlawful injury to 				plaintiff's person, property or rights (i.e. hitting a person with a 				stick)



			b. Case -- Action that developed from the situation in

			which the injury was an indirect consequence of D's act

			(i.e. leaving a stick on a walkway where a pedestrian is

			injured tripping over it).



			c. Covenant -- An action for damages for b/K



			d. Debt -- Action to recover a specific sum of money due

			under an express agreement. 



			e. Assumpsit -- Action for damages for non-performance

			of a contract not under seal. It was based on the premise 

			that D had promised to do something and injured P

			in his person or goods by failing to perform.



			f. Detinue -- An action to recover personal chattels from

			one who acquired them lawfully, but retained them w/o

			right (i.e., a bailment).



			g. Replevin -- Action to recover possession of stolen goods.



			h. Trover -- Action for damages against a D who had found

			another's goods and wrongly converted them. 



	C. There were numerous disadvantages to the system of common law pleading, 	which was used in U.S. until the 1830s.



		1. The process of pleading was designed to reduce the dispute to a single 			issue, which reached an extraordinary degree of complexity in by the 19th 			century.



		2. The old common law form of pleading began to change because of the 			pigeon-hole strictness of writs.



	D. "The American Reform Experience" -- Changes in Pleading since 1830s



		1. "Code pleading" came into existence in 1848. It abolished

		the existing writs and mandated that there be only one form

		of action. The complaint only had to contain "a statement of

		the facts constituting the cause of action, in ordinary and concise

		language."



		2. Under code pleading, pleadings were limited to complaint,

		answer, reply and demurrers.



		3. Code pleading had a profound impact on the Federal Rules

		of Civil Procedure (FRCP).



	E. The following functions may be served by pleadings:



		1. Demonstrate that the court has jurisdiction of the subject

		matter of the action (Rule 8(a)(1)).



		2. To give notice of the nature of party's claim to adversaries.



		3. To identify and separate the legal and factual issues in an

		action.



		4. To present evidence



		5. To narrow the issues for trial



		6. To provide a guide for discovery and trial



		7. To expose insubstantial claims



	F. Typical Pleadings under the FRCP



		1. The pleadings allowed in federal courts are: complaints, 

		answers, replies (to counterclaims), answers to cross-claims,

		third-party complaints, and third-party answers. Rule 7(a).



			a. The complaint is the initial pleading filed in any civil

			action and contains the basic allegations that describe P's

			reason to complaint of D and the relief or response P seeks.

		

			b. Answers contain D's responses to the material in 						pleadings and can add additional material constituting

			defenses of sorts. The answer may also contain a 

			counterclaim that presents allegations D makes against P,

			and a cross-claim in which the defending party would 

			make against a co-defendant. P has to respond to this 

			counterclaim. Likewise, a co-defendant would have to

			respond to a cross-claim.		

		

			c. Finally, a third party complaint is made by a defending

			party against additional people who are not yet parties

			to the controversy and the responses of those parties. 



							

		2. As with any pleading seeking relief, there are the three essential 			parts of all claims (Rule 8(a)):



			a. Jurisdiction: A short and plain statement of the grounds

			on which the court’s jurisdiction depends (unless the court

			already has jurisdiction and the claim needs no new grounds of

			jurisdiction to support it, e.g., a compulsory counterclaim.



			b. Claim: a short and plain statement of the claim showing

			the pleader is entitled to relief. It need only identify the

			occurrence from which the claim arose so as to notify

			defendant of the claim; AND



			c. Relief: A demand for judgment for relief the pleader seeks.



		NOTE:  These elements apply to crossclaims, third party claims, and

		counterclaims, as well as complaints.

		

		NOTE: There is a difference between pleadings and motions. If

		a D files a 12(b)(6), this is not treated as a pleading, but as a motion.

		This has important ramifications. For example, FRCP require that

		a P is free to amend his complaint one, as of right, before D files a

		responsive pleading. If D, instead of filing a pleading, files a motion

		for 12(b)(6), then P still has the opportunity to amend his complaint.



 



II. Describing and Testing the Plaintiff's Claim



	A. "Notice Pleading" (Rule 8 of FRCP)



		1. Rule 8, in an effort to get away from "facts" and "cause of 				action," requires only that P provide a "short and plain 

		statement of the claim showing that the pleader is entitled

		to relief."  This "statement" essentially serves the task of

		general notice-giving.



			a. Some federal courts have resisted the

			liberal pleading requirements associated with

			"notice pleading." As Judge Posner argues, it

			is too much of a burden on federal courts to simply

			admit pleadings in which "there is no reasonable

			prospect that the plaintiff can make out a cause of

			actions narrated in the complaint."

		

			b. Some courts, though, will uphold the sufficiency

			of the complaint even though there is a failure to

			state the specific claim in the pleading. 



			EX: In Conley v. Gibson, black union-members accused 					their union of racial discrimination. Though the 						complaint contained no specific, direct factual allegation 					indicating conscious discrimination by the union, the

			U.S. Supreme Court upheld the sufficiency of the

			complaint, arguing that the complaint gave the union fair 					notice of the legal issue at hand.



	B. Motion to dismiss the complaint (Rule 12(b)(6)) and Rule 12(c),

	12(e) and 12(f)



		1. If D believes that P's complaint does not state a legally

		sufficient claim, he can make a 12(b)(6) motion to

		dismiss for "failure to state a claim upon which relief may	

		be granted.”  The motion should assert that the facts are true as 

		indicated in P's complaint, but that no recovery is possible under any

		legal theory.  Rule 12(b)(6) is similar to what was once called

		a "demurrer" in old common law.

	

		2. A Rule 12(b)(6) motion must not be granted "unless it appears

		beyond doubt that the plaintiff can prove no set of facts in

		support of his claim which would entitle him to relief."

	

		3. If a motion under 12(b)(6) is granted, P can either:

			

			a. Continue the action in trial court by amending the

			pleading without prejudice OR 



			b. Appeal the decision on the motion. If P loses on appeal, the

			court can allow P to re-plead, or remand to the trial court and

			let the trial court decide whether to allow re-pleading. It is

			doubtful, though, on remand that a trial court would be 

			sympathetic to a plaintiff who gambled on appeal rather than

			re-pleading.

			

		4. Summary Judgment vs. a 12(b)(6) Motion



			a. Like a 12(b)(6) motion, a summary judgment is

			another way to dismiss a complaint. However,

			there is an important distinction between these

			two motions:

		

				(i) A 12(b)(6) motion tests the allegations of the 						complaint and does not get into factual issues.  A 						motion for summary judgment, on the other hand, 						tests the factual support of a complaint, even if the 						complaint is adequate.



		5. Rule 12(c) is what some call the "plaintiff's 12(b)(6).” 

		Under 12(c), the plaintiff scrutinizes the defendant's answer to

		see if by law the plaintiff is automatically entitled to judgment.

		Rule 12(c) applies primarily to the plaintiff after there has been

		an answer that is inadequate to stand up to the complaint, while

		12(b)(6) applies to the defendant if he thinks the plaintiff's 

		complaint does not allege a cause of action.



		6. Rule 12(e) is a motion for a more definite statement



			a. Under 12(e), if the complaint is "so vague or ambiguous that

			[the defendant] cannot reasonably be required to frame a 				responsive pleading," then the defendant may move for a more 				definite (or specific) statement.

		

			b. The defense has recourse if the complaint does not

			give them enough evidentiary information.  They

			can seek discovery under Rules 26-36. For this reason,

			courts are reluctant to grant a more definite statement. Board of 				Harbor

			

			c. If the pleading is "unintelligible," rather than lacking detail, 				then the complaint must be clarified.  U.S. v Board of Harbor 				Commissioners



			d. There are strategic reasons to being evasive in a 

			complaint (i.e. plaintiff or prosecution does not have

			to "flesh out" its case and "tip its hand" to the defense). 					Board of Harbor

			

			NOTE:  Rule 12(e) applies to the plaintiff as well as the defense.

			For example, if P thinks D’s counterclaim is, say, unintellgible

			or too vague, then he can file a 12(e) motion.



		6. Rule 12(f) provides a motion to strike "redundant, immaterial,

		impertinent, or scandalous matter" or "any insufficient 					defense."  It applies to all parties involved.



III. Consistency and honesty in pleading



	A. Inconsistent allegations (Rule 8(e)(2))



		1. Numerous allegations, even if they are contradictory or

 		inconsistent, are permissible in a case, so long as the plaintiff 				does not have knowledge of the true facts. McCormick v. 					Kopmann

		

		NOTE:  Inconsistent allegations are allowed because of the uncertainty

		in outcome of different trials.  P is not forced to file different suits

		because this puts P in a disadventageous position, since separate trials

		could lead to inconsistent results.  (Note that this may lead to unfairness 			for Ds, as there is now a chance that P can be in cahoots with one D.)



	B. Honesty in pleading and preventing frivolous lawsuits (Rule 11)



		1. Rule 11 applies to all papers filed with the court, whether they are 			papers, motions, answers, etc.  Its central purpose is to discourage 				frivolous lawsuits, which have several adverse impacts:  



			a. unduly denigrate reputations of companies



			b. burdensome on the court system (this has been a particularly 				salient concern over the last 10 years, in which ADR has become 				more popular)



			c. burdensome on society (see Albright v. Upjohn)



		NOTE:  Most people feel that the 1993 amendments to the FRCP

		weaken Rule 11.



		2. The pleader's lawyer must sign the pleading, "certifying that

		to the best of his knowledge, information, and belief, formed

		after an inquiry reasonable under the cirumstances" that (this is Rule 			11(b)(1-4)):



			a. the pleading is not presented for any improper

			purpose (i.e., to harass or to cause unnecessary delay).



			b. the claims, defenses and other legal contentions are

			supported by existing law or by a non-frivolous argument

			for the extension, modification or reversal of existing

			law or the establishment of new law.



			c. The allegations and other factual contentions have

			evidentiary support



			d. the denials of factual contentions are specifically

			warranted on the evidence or are reasonably based

			on a lack of information or belief.



			e. Under 1993 amendment to Rule 11(b)(3), the allegations

			for which there is a lack of present evidence must be

			specifically identified in the pleading, as long as there					is "likely to be evidentiary support," as opposed to 

			"factual support," after a reasonable investigation.

			What precisely "likely" means depends on how a judge

			decides to interpret it.

			

		3. Defining "reasonable inquiry" -- a "reasonable inquiry" refers

		to what a reasonable person would do in investigating the 

		facts of an allegation.

		

			a. If a lawyer makes a "reasonable inquiry" before

			filing the pleading, then later learns that the pleading

			is not meritorious, then he must withdraw the pleading

			or face sanctions.



			b. A lawyer is not responsible for launching independent

			investigations if he has no reason to doubt his client's

			story.  But he should ask client if his story can be

			corroborated.



			c. Sanctions can be awarded without a showing that the

			lawyer behaved in bad faith. If he honestly believes

			the inquiry to be true, but a reasonable person would have 

			made inquiries that would have shown complaint to

			be false, then sanctions may be imposed.

			

		4. Rule 11 allows the court to impose a number of sanctions

		on lawyers who violate Rule 11. Sanctions are limited to

		what will "deter repetition of such conduct" by others in a 

		similar situation. 



		NOTE:  Normally, the opposing party makes a motion to impose 				sanctions, but the court can also impose sanctions on its own 				initiative.



			a. Monetary sanctions -- The most common sanction is a 

			monetary fine.  In the 1993 changes of the Rule, the 					penalty is paid to the court, and will paid to the other 					party only if "warranted for effective deterrence." Rule 					11(c)(2).

			

				NOTE:  The judge decides whether the lawyer or the

				client is responsible for the violation of Rule 11,

				and fines him accordingly.

		

			b. Other sanctions -- These can include non-monetary

		 	measures such as censuring the offending lawyer,

			striking the offending pleading, etc. 



			c. Sanctions discretionary -- Since 1993, sanctions are no longer 				required.



		5. "Safe harbor provision" -- Under the 1993 amendments to

		Rule 11, if a party seeking sanctions serves a motion on the

		other party, then the offending party has a 21-day "safe

		harbor" in which to withdraw or correct any bad pleading.

		If the offending party does withdraw the pleading, then there can 				be no sanctions, no matter how outrageous the original 

		misconduct.

			

			NOTE:  Even if a party withdraws a bad pleading, they are

			still responsible for the opposing party's attorney's

			fees and other "reasonable expenses."





IV. Scrutinizing the Legal Sufficiency of Plaintiff's Claim



	A. Failure to include facts under 12(b)(6)



		1. A complaint that fails to include facts constituting a cause

		of action can be dismissed under 12(b)(6).  Mitchell v. A&K Inc.



		EX: Mitchell (P) filed a complaint against A&K (D) for 

		injuries he sustained from a robber's shotgun blast

		after D asked P to park and wait on a close side street

		before making a delivery.  The U.S. Appeals

		Ct. upheld the lower court ruling to dismiss the complaint

		on the grounds that the adjacent street was not part

		of D's "premises." 



		2. The facts of a complaint cannot be amended between the

		trial court and the appellate stage.  The complaint should

		be amended at the lower court stage.  Mitchell.



		EX: Mitchell did not claim in his lower court complaint that

		adjacent street was part of D's "premises." However, 

		he amended the complaint after the lower court ruling,

		arguing to the U.S. Appeals Court that the street was part of D's 

		premises. The Appeals Court, though, noticed the complaint was 				altered and affirmed the lower court’s dismissal of the complaint.







V. Heightened Requirements for Specificity

	

	A. Claims based on fraud or mistake (Rule 9(b))



		1. When claims are based on fraud or mistake, Rule 9(b) requires

		that the plaintiff plead "with particularity."  Ross v. A.H.

		Robins Co.  The detailed evidentiary pleading applies to disputes 				like common law fraud, securities fraud, and actions to rescind 

		or modify a contract for mutual mistake.

	

			a. For securities fraud it must specifically be shown that:

	

				(1) There were misrepresentations, which have to

				specifically be pleaded, AND

				

				(2). There was knowledge of misrepresentations,

				or of what rule 9(b) calls "malice, intent, 

				knowledge, and other conditions of mind."  Ross.



		2. Different courts view pleading "with particularity" differently. They

		usually look to whether P has provided specifics concerning the

		date and content of representations on which a fraud claim is

		based.  If there are multiple Ds, it may be necessary for P to

		specify the involvement of each one, sometimes requiring

		great detail. However, some courts say that to satisfy Rule

		9(b), P need provide only "slightly more" than that required

		in "normal" pleading under 8(a)(2).

		

		3. Courts explain that the added specificity is important to

		provide added notice and that it protects Ds against

		unfounded claims that damage their reputations.  However,

		there are criticisms:



			a. Some argue that it is difficult to understand why the 					claims covered by Rule 9(b) give rise to especially 						troubling problems compared with other types of claims. 			

		4. Supreme Ct. has disapproved of heightened specificity

		requirements in civil rights cases, which are not governed

		by Rule 9(b).  However, the Ct. argues that suits involving

		government officials might very well fall under the

		strict pleading standard of Rule 9(b).  Leatherman.

	

		5. Supreme Ct. has ruled that under "qualified immunity," 		

		which applies to government officials, the official's state of

		mind at the time of the violation of a citizen's right should

		be judged by a "reasonable person" standard, not by the

		official's actual state of mind. The Ct. also ruled that "unless

		the plaintiff's allegations state a claim of violation of clearly

		established law, a defendant pleading qualified immunity is

		entitled to dismissal before the commencement of discovery."

		Harlow v. Fitzgerald. (The rationale for this burden on P 					is that these sorts of claims directly interfere with governmental 				functions.)



	

	B. "Special matters" under Rule 9 that must be pleaded with

	particularity.

	

		1. In addition to the general requirement of a "short and

		plain statement of the claim" imposed by Rule 8(a), certain

		"special matters" must be pleaded with particularity if they

		are to be raised at trial. These "special matters" are ones

		of notice which are thought to be necessary in order for the

		defendant to be able to prepare for trial. They are typically

		claims which the adversary will not be expecting unless his

		attention is specifically called to them.



			a. any denial of any party's legal capacity to sue or be

			sued. 9(a)



			b. the circumstances giving rise to any allegation of

			fraud or mistake. 9(b))

	

			c. any denial of the performance or occurrence of a 

			condition precedent. (9(c))



			d. the existence of judgments or official documents and

			acts, on which the pleader plans to rely. (9(d)) and (e))

			respectively

	

			e. material facts of time and place



			f. special damages. (9(g))



			g. certain aspects of admiralty and maritime jurisdiction

			(9(h))



			NOTE:  According to Rule 26, discovery is limited by pleadings.





	C. Two rules of construction in interpreting statues and contracts:



		1. Expressio unius est exclusio alterius -- "Expression of one 

		thing is done at the exclusion of others."  Supreme Ct. employs

		this phrase in Leatherman to make the point that Rule

		9(b) applies to what it says it applies to -- fraud and mistake --

		and to nothing else (i.e., civil rights). 



		2. Ejusdem generis -- Refers to idea that when a general term is 				followed by an enumeration of specifics, the general term should

		be limited to its specifics, not construed to its widest extent.



		EX: There is a lean against all property on a person's premises,

		including jewelry, clothes, and antiques.  However, the general

		term of the lean is limited to machinery, followed by an

		enumeration so specifics such as "computers," "electric tools,"

		"automotive vehicles," etc. Is the lean against the property

		legal? The answer is no, because this violates the general term of the lean, 			as well as its enumerated specifics.





Defendant's Response



I. The General Function of a Motion and an Answer for Defendant

	

	A. The answer		

	

		1. Makes denials of factual allegations and asserts affirmative

		defenses. Rule 7, 8(b), 8(c) 

	

			a. The FRCP provides that all objections--except a request

			to make the complaint more definite and certain (which

			should be raised in the motion)--can be raised in the 

			answer.

	

			b. The answer may accordingly include denials, 

			affirmative defenses, a demand that complaint be 

			dismissed for failure to state a claim (Rule 12(b)(6)),

			an objection to service of process, a request for change of

			venue, etc.



	B. The motion

	

		1. Deals with appropriate remedies--dismissal for defect in 

		service of process, want of jurisdiction, failure to state a claim,

		expiration of statute of limitations, a requirement that P join

		additional parties, or a requirement that P make the complaint

		more definite and certain. Rule 12(b),(c),(e),(f)  

	

			a. The FRCP provides that D can have an optional 						preliminary stage by means of motion. As a preliminary, 					D can raise any objection--other than factual

			denials and affirmative defenses, which are made in the

			answer--by motion before answering (this is what Rule 12

			calls a "pre-answer motion"). 

			

				(1) If D makes a motion at this preliminary stage,

				though, all preliminary or formal objections

				must be included.

			

	C. Objections not raised in either the answer or preliminary motion are 

	waived except for:



		(1) failure to state a claim;



		(2) failure to join an indispensable party; 



		(3) lack of jurisdiction over subject matter. 



	These exceptions can be raised up until the commencement of the

	"trial on the merits" (the actual trial where the merits of the cause of

	action are judged). 



	D. Affirmative and negative defenses



		1. The answer to the complaint can either deny one or more of

		the allegations, or set forth new facts that avoid the legal effect

		of the allegations, or both.



			a. Denials of allegations are sometimes called a "negative"

			defense.  Rule 8(b).



				(1) A denial based on lack of information will be

				deemed an admission by the court if the facts

				relevant to the issue are within the denying

				party's knowledge and control.  A party has 

				the duty to use "due diligence" in denying or

				affirming allegations. 



			b. Setting forth new facts are called an "affirmative" 

			defense.  Rule 8(c).

			

			c. Failure to deny an allegation results in it being 

			admitted. Rule 8(d)

			

			d. FRCP carry forward a form of pleading that is neither a 					denial nor an admission but has the same legal 

			consequence as a denial. When a pleader is "without

			knowledge or information sufficient to form a belief

			as to the truth of an averment, he shall so state and this 					has the effect of a denial." Rule 8(b)

			



II. Pleadings Under Rule 12



  	A. The pre-answer



		1. If D files a pre-answer motion within 20-day period following

		service of the summons and complaint, the deadline for filing

		an answer is extended. Rule 12(a)(1).



		2. If ct. denies the pre-answer motion or postpones its

		disposition, D has until 10 days after the notice of the court's

		action to file an answer.



		3. If ct. grants the motion, in most cases the suit will be 					dismissed.

	

		4. But if a motion for a more definite statement is

		granted under 12(e), then D has until 10 days to file his answer 				after service of an amended complaint containing a more definite 				statement. 



		NOTE:  The reason for filing a pre-answer motion is primarily

		financial -- it saves D money since he does not have to go through

		investigations, discovery, and so on.



	B. Consolidation and waiver provisions concerning Rule 12 Motions 

	(Rule 12(g) and (h))



		1.  The purpose of Rule 12(g) and (h) is to prevent the pleader

		from using multiple pre-answer motions for different

		defenses and from omitting certain defenses from motions

		or answers. 



			a. Rule 12(g) provides that if a party makes a pre-answer

			motion, but omits one of the Rule 12 defenses then

			available, that party cannot make any further motions.



			b. Disfavored defenses--lack of jurisdiction over the

			person, improper venue, insufficiency of process, or

			insufficiency of service of process--will be waived forever

			if omitted from a pre-answer motion or, if no motion

			is made, from the answer. Rule 12(h)(1)



			c. Favored defenses--failure to state a claim upon which

			relief can be granted, failure to join an indispensable party,

			and failure to state a legal defense to a claim--can be made

			in any pleading, or by motion for judgment on the 

			pleadings, or at the trial on its merits.  Rule 12(h)(2).

			

			d. Finally, the most favored defense--lack of jurisdiction of 				the subject matter--may be made at any time.  Rule 12(h)(3).

			

			EX: A files a tort action against B, the one-armed man, in

			federal court, alleging diversity jurisdiction. B then makes

			a motion to dismiss for lack of personal jurisdiction. The motion

			is denied. B then makes a motion objecting to venue. Can

			it be granted?  No. When D files a Rule 12 motion, he must

			include in it all defenses and objections raisable by motion at

			that time (in order to avoid waisting time). Thus, the

			disfavored motions cannot be made after the pre-answer or,

			as in this case, the answer. Favored defenses can be raised 

			until judgment is rendered. 		 



	C. Motion to strike (Rule 12(f)) and motion for a more definite statement 		under Rule 12(e) must be made before responding to the challenged pleading. 





III. Pleadings Under Rule 15



	A. Rule 15 sets forth an extremely liberal policy on the amendment of

	pleadings. 



	B. Under the following circumstances, a pleading can be amended

	as a matter of course (i.e., without leave of court):



		1. If the pleading is one to which the adversary must make a 				response (i.e., a complaint must be responded to by an answer --

		Rule 7(a)), the pleading may be amended any time before the

		answer is served.  Rule 15(a).

	

		NOTE:  Motions like a 12(b)(6) are not considered an answer for 				this purpose.



		2. If the pleading is one to which a responsive pleading is not

		required, it may be amended within 20 days after it was served.  

		Rule 15(a).



	C. If the requirements for amendment are not met, the pleading may be

	amended only by leave of court, or by consent of the other side.



		1. Leave by court to amend "shall be given when justice so 					requires" (Rule 15(a)).  "Justice so requires" is a very loose

		standard. 

		

		NOTE:  The court, though, cannot undercut Rule 12 by granting,

		say, an amendment to add a defense that is unfavored under

		Rule 12(h). The court is also, of course, subject to the waiver

		provision of Rule 12(b).

		

		2. Normally, leave to amend should be denied only if it would

		cause actual prejudice to the other party. 



		3. In addition to the general principle that leave to amend shall

		be given if justice so requires (Rule 15(a)), amendment is 

		generally allowed at trial when the evidence is objected to as

		being outside the scope of the pleadings.  Rule 15(b).



	D. Rule 15(c) is specifically designed to circumvent potential problems 	

	with the statute of limitations, and allows P to add new defendants. There are 		three conditions that must be met in order to add a new D:

	

		1. Amendment arose out of same transaction or occurrence as

		stated in the original complaint. 

	

		2. New D was aware of the original litigation before the 

		limitations period ran. 

	

		3. The D added to complaint knew, or should have known,

		that he was a proper D. 



		NOTE:  Rule 15(c) cannot "abridge or substitute" the state laws

		concerning the statute of limitations. 



	E. Under 15(d), supplemental pleadings can be filed. The function of

	supplemental pleadings is to call the court's attention to material

	facts that have occurred subsequent to the filing of the original complaint. 

	The most typical kind of supplemental pleading under

	Rule 15(d) deals with medical conditions.



	EX:  In an action for personal injuries, a supplemental pleading might 

	allege aggravation of injuries or increments of damage sustained after 

	filing of the original complaint. 



	NOTE:  There is even less chance of prejudice in supplemental 

	pleading than amending pleading, since the supplemental pleading 

	just adds to the original pleading and does not alter the claim or defense originally 	asserted.



		1. There is no right to file a supplemental pleading. The filing

		of such pleadings is permissive, within the sound discretion

		of the court. 

		

		2. The function of supplemental pleading is merely to add to,

		not modify, the original pleadings. If permitted, it does not

		replace the original pleading (as would an amended pleading), 

		but it is a supplement to the original. 



		3. Rule 15(d) gives the court discretion to allow supplemental

		pleadings despite the fact that the original pleading is defective,

		or that the supplement would change the nature of relief sought.



IV. Default under Rule 55



	A. Under Rule 55(d), if D has asserted a counterclaim, and P neglects

	either to serve a reply or to move against  the counterclaim, a default

	judgment may be entered against the P on the counterclaim. 



		1. Under Rule 55, a default entry may be set aside for "good

		 cause." Three factors should be considered when deciding

		"good cause": 



			a. Whether P will be prejudiced. 



			b. Whether D has a meritorious defense.



			c. Whether culpable conduct of D led to default. This

			culpable conduct has been considered to be at least 						a willful  disregard for the rules of civil procedure. 						Thus, this culpable conduct must be worse than mere 					negligence.





Voluntary Dismissal by Plaintiff



I. Filing for Voluntary Dismissal under Rule 41



	A. Under the FRCP, the plaintiff retains the right to dismiss his own

	action by filing a notice of dismissal. Rule 41(a)(1)(i)



	B. P is limited to one (voluntary) dismissal by notice. Thereafter, any

	dismissal operates as a dismissal with prejudice, meaning P cannot

	bring suit again.



	C. P in federal court may voluntarily dismiss his complaint without 	prejudice any time before D serves an answer or moves for summary 	judgment. Thus, P may dismiss his suit without leave of court and 	without prejudice, meaning that he can bring suit again (Rule 41(a)(1)).

		

	D. After D serves an answer or moves for summary judgment, P 			cannot dismiss without D's consent or a court order. The following is

	a list of what is involved in a court order:



		1. The court may grant P's motion for leave to dismiss without

		prejudice at any time prior to judgment -- i.e., even after the

		trial on its merits has commenced. Rule 41(a)(2).



		2. The discretion of the court to refuse a dismissal without

		prejudice is limited. 



		EX: P making a good faith request based on newly discovered

		evidence has been held entitled to a dismissal without 

		prejudice (to allow re-filing of the action and a new trial) unless

		D's substantial rights would be jeopardized. But the court in this case 			should not order a dismissal without prejudice merely to accommodate P's 			desire to get another 10-day period within which to demand a jury trial. 



		NOTE:  The court cannot dismiss over the objection of a D who

		has filed a counterclaim prior to P’s motion to dismiss unless the 				counterclaim can remain pending for independent adjudication. Rule 			41(a)(2).



		3. The court is not limited as to the number of times it may

		grant motions to dismiss the same action without prejudice --

		provided, of course, that there is a legitimate reason for the

		repeated requests.



		4. P seeking dismissal without prejudice may be required to 

		bear the full cost of litigation to date, including the 

		adversary attorney's fees (Rule 41(a)(2)). But such condition

		may not be imposed on P seeking to dismiss his claim with

		prejudice. Under Rule 11, however, sanctions may be imposed

		on P who voluntarily dismisses a groundless suit.



		NOTE:  When deciding whether to dismiss P's suit, a court

		must consider if the dismissal will prejudice D.  This 

		is essentially the test of dismissal. 

	

 	

Establishing the Structure and

Size of the Dispute



I. Interpleader under Rule 22 and 28U.S.C.A. 1335



	A. Interpleader is a technique whereby a party (called the “stakeholder”)

	who owes something to one or two more persons (called the “claimants”), but 		isn’t sure which, may force them to argue out their claims among themselves 	before coming to sue him. It is designed to prevent the party from being made 		to pay 	the same claim twice. 



	EX: X and Y both claim a bank account at Bank Two. Y alleges that is was

	assigned to him by X; X denies the assignment, claiming that a document Y

	offers as evidence was a forgery. Y demands the money from the bank. Bank

	Two interpleads to have X and Y argue out their claims among themselves.

	If the bank did not have this remedy of interpleading, it could not avoid the

	possibility of having to pay X and Y.



	NOTE:  It is common for insurance companies to try to interplead.



	B. In federal practice, there are two distinct interpleader actions:



		1. Statutory interpleader: Interpleader is permitted by 28 U.S.C.

		section 1335, which contains special provisions as to jurisdiction, venue,

		and service of process, if:



			a. Two or more claimants (defendants) of diverse citizenship

			are making adverse claims to the same property owed or held by 				the plaintiff; AND



			b. The value of the property is more than $500.



			c. Service of process can be made anywhere in the U.S.



			d. Venue is residence of one or more claimants



		2. FRCP interpleader: Interpleader is permitted under Rule 22 if:



			a. Stakeholder cannot have the same citizenship as any of

			the claimants (this is diversity of citizenship) AND



			b. The value of the property is more than $50,000.

	

			c. Service of process is limited to personal or individual

			service (Rule 4). This means that the summons has to be

			served at the residence of the claimant(s). Long-arm

			statutes will allow claimant(s) in different states to be served.



			d. Venue is the residence of all claimants, or where the

			events occurred or where property is located.



	C. Other suits restrained under 28 U.S.C.: To further the goal of

	protecting the stakeholder from double liability, 28 U.S.C. 2361 allows a

	court hearing a section 1335 action to enjoin (prohibit) all claimants from

	starting or continuing any other action, in any state or federal court, which

	would affect the property.



	EX: Insurance Co. is sued in state court by the son of a recently deceased policy-

	holder; the son asserts that he is entitled to the policy’s proceeds. The widow

	of the policy holder also files a claim, in federal court. Insurance Co. may bring

	an interpleader action in the federal court of the district in which either the

	son or  the widow resides, as long as the two are citizens of different states. The

	federal judge will then enjoin both the son’s suit and widow’s suit, and decide

	the matter himself.



	D. Cross-claims and counterclaims: The interpleaded claimants may (and

	usually do) cross-claim against each other, counterclaim against the plaintiff,

	and implead third parties, unless jurisdictional problems prevent their doing so.



		a. Subject matter jurisdiction:  Such additional claims must have an

		independent basis of jurisdiction unless they relate to the original

		impleaded claim (and thus fall within supplemental jurisdiction).





	

II. Class Actions under Rule 23



	A. One or more members of a class of persons similarly situated may sue or

	be sued on behalf of all members of that class.  Such lawsuits are permitted

	where considerations of necessity or convenience justify an action on

	behalf of the group rather than multiple actions by (or against) the class

	members individually.



	B Rule 23 provides that members of a class can sue or be sued with binding

	effect on the class as a whole. 



	C. Prerequisites to Class Action: Under Rule 23(a), all four of the following

	conditions must be established in any type of class suit.  



		1. Numerous parties: The class must be so numerous that joinder of

		all members individually is impractical (Rule 23(a)(1));



		2. Common question: The actions must involve at least one question

		of law or fact common to the class (Rule 23(a)(2));



		3. Representative’s claims typical: The claims (or defenses) of the

		persons maintaining the action on behalf of the class must be

		typical of those of the class generally (Rule 23(a)(3); AND



		4. Adequacy of representation: The persons representing the class

		must be able fairly and adequately to protect the interests of all 

		members of the class. Rule 23(a)(4)



	D. No fixed minimum: There is no fixed minimum number required to make

	a class “too numerous” for joinder of all member individually. Some cases have

	held 25 enough, while others have held that 39 is not enough. Usually, permitting

	a class depends on a number of different factors:



		1. The size of each member’s claim (the smaller the claim, the more

		likely a class suit will be allowed);



		2. The practical likelihood that individual suits will be brought

		(the lower the likelihood, the more likely a class suit be allowed); AND



		3. The public importance of the right being enforced (the greater the

		public importance, the more likely a class action will be permitted); 



	E. Common question requirement: There must be at least one “question of law 	or fact common to the class.”



	F. Typical claim requirement: The claims of the representatives suing on

	behalf of the class must be typical of the class generally.



	EX: A Mexican-American employee who challenged the denial of a promotion

	was not typical of a class of Mexican-American job applicants who had not been

	hired, even though he alleged that the job application had, like him, allegedly

	been discriminated against on grounds of national origin. His claim of denial

	of a promotion in a specific instance was not typical of the claims of other

	Mexican job applicants who were never hired.



	G. Adequate representation requirement: The requirement that the

	representatives “fair and adequately protect the interests of the class”

	has often been seized upon by the defendant in a plaintiff class action to show

	why the class action should not be allowed. The class representatives must no have any conflict of interest with the absent class members, and they must further

	competent legal counsel to fight the suit.



	H. If the above four elements are met, the most common basis for a class suit

	is under Rule 23(b)(3)--the situation in which questions of law or fact common

	to the class predominate over questions affecting only individual members, and,

	on balance, a class action is superior to other available methods, for

	adjudicating the controversy.



		1. In deciding whether common issues “predominate” and whether a 

		class action is “superior” to individual litigation, the court must consider:



			a. The interest of individual members in personally 

			controlling their cases;



			b. The nature and extent of any litigation in progress 

			involving the same controversy;



			c. The desirability of consolidating all claims in a single action

			before a single court; AND



			d. Any probable difficulties managing a class action.



	I. Defendant Class Actions: Rule 23 states that suits may be brought against

	a defendant class. For such actions, the Rule does not provide any procedures

	different from those for actions on behalf of a plaintiff class.





Getting into Federal Court



	

In order for a case to go to federal court, all of the following must be met:



A. Subject matter jurisdiction:  The court must have the power to

adjudicate the controversy (i.e., either there is a “federal question” 

involved, or there is diversity of citizenship).



Venue:  Which district the suit can be brought in.



Personal jurisdiction:  There must be personal jurisdiction. 



In personam

In rem

Quasi in rem

	

Service of Process:



Adequate notice:  Rule 4 deals with notice (in hand, long-arm via a 

		letter, or notice by publication if D could not be located within a particular

state).  KNOW SOP under RULE 4 (c) (d) (e).



Substantive due process:  It must be fair to submit D to a particular

jurisdiction (there must be sufficient contact between D and the state).



Service on corporations:  There are several means which are

commonly available for giving notice of suit to corporations:



Federal Rule 4(h)(1):    This rule allows for service to

be made on an officer or agent of the corporation.  Usually,

the Constitutional test is whether this official or agent is

likely to pass on the process papers to corporate lawyers or directors.



NOTE:  Often times, it is very difficult just getting past the reception desk of a large corporation.  Cts are split over whether

leaving service with the receptionist is Constitutional.





Choosing the Forum—Geographical Location

 

Jurisdiction over the Parties—General Principles



Two kinds of jurisdiction: Before the court can decide a case, it must

have both subject matter and personal jurisdiction.



Subject matter jurisdiction:  The court must have the power to

adjudicate the controversy (i.e., either there is a “federal question” 

involved, or there is diversity of citizenship).



Jurisdiction over the parties:  There are three kinds:



In personam (personal jurisdiction):  Jurisdiction over the

defendant’s person.  All of D’s assets can be seized to satisfy

the judgment.  There are two kinds of in personam jurisdiction:



	1.  General in personam:  Appropriate when D’s activities

in the state are so systematic, substantial and continuous that he would expect to be subject to a suit there and would suffer no inconvenience from defending there.  Examples include a major American oil co. that has extensive activities and facilities in a state, or a CEO would fall under in personam if he very often visited a state where he had a branch office.



Specific in personam: Can be obtained when claims

arise out of contact with the state.



			NOTE: Because general jurisdiction is more difficult to 

			obtain than specific, it is easier to argue first for spec. jurisdiction.



In rem:  Jurisdiction over a thing (i.e., a piece of property).

An action to quiet title to real estate, and an action to pronounce

a marriage dissolved, are examples.  The presence of property

in a state vests the state with jurisdiction to adjudicate the rights

of any individual—whether in the state or not—in that property.

How does one distinguish in rem from personal jurisdiction?

If the property was located in the state but the defendant was not

subject to service, then P could claim in rem jurisdiction.  But if

prop was beyond the state’s borders but D was subject to 

service of process, then P could claim personal jurisdiction.  The key to in rem jurisdiction is that the cause of action must arise

out of the property (A breaks his leg on Ed’s Austin estate, but Ed is domiciled in Louisiana.  A could claim in rem jurisdiction.





Quasi in rem jurisdiction: In quasi in rem jurisdiction, the

action is begun by seizing the property owned by (an attachment), or a debt owed by (a garnishment), the defendant, within the

forum state.  This is different from in rem jurisdiction because here

the action does not arise out of the property seized; instead, the thing seized is a pretext for the court to decide the case without any

personal jurisdiction.  Any judgment affects only the property seized, and cannot be sued upon in any other court.  Shaffer took

the bite out of in rem jurisdiction, requiring that in rem jurisdiction

could not be exercised unless D has such “minimum contacts” with

the forum state that Int. Shoe was satisfied.







Personal Jurisdiction (in personam)



The following is a list of how personal jurisdiction can be exercised 

      when the person is physically within the state at the time of service:



Presence:  Personal jurisdiction may be exercised over an 

individual by virtue of his presence within the forum state. D must be served within the forum state.  But nowadays, there

are statutes in states allowing for out-of-state service.



Transient jurisdiction: The state can serve D, even if

D is within state for a very short period of time (i.e., man

who was served over Arkansas on a flight from NY to TX.) But Brennan in concurring opinion of Burnan says that there should be some minimum contact with the forum

state and person served should voluntarily enter the state.

Thus, under Brennan, the man on the plane should probably not be served since he was in Arkansas for a short time and could not control, and probably did not know, he would be flying over Arkansas.



Fraud:  D cannot be served under fraudulent pretenses

(TX lures A, a resident of OK and a Longhorns fan, into Austin by giving him football tickets and then serves A).



D justifiably in forum state for judicial reasons:  If D 

was justifiably in the forum state for judicial reasons, i.e., because of an quasi in rem case or depositions for another case, then he cannot be served.



Domicile:  Jurisdiction may be exercised over an individual

who is domiciled within the forum state, even if he is 

temporarily absent from state (A, who is domiciled in TX with his

family, leaves his wife and lives in CA, where he tries to avoid

child-support payments, but is served by TX in CA for being

a “dead beat dad.”  If notice is proper, TX has personal jurisdiction

over A and he must return to his domicile to stand trial).  



Rationale:  D receives privileges and protection by virtue of 

citizenship of a state, so state can exact reciprocal duties.



A person is domiciled where:



He has his true, fixed permanent home and principal establishment AND

			

He intends to return to that domicile if living in another state.



			Domicile is changed if:



He physically moves from his domicile state AND



				(2)  He intends on severing his relationship with that state.





Consent:  Jurisdiction over a party can be exercised by

virtue of his consent, even if he has no contacts whatsoever with

the forum state.



Express consent:  A person formally contracts to fall

within a state’s jurisdiction (i.e., filing a suit there, agree

to jurisdiction, etc.).





      2.   The following is a list of how personal jurisdiction can be exercised 

            when the person (or corporation) is not physically within the state at 

the time of service.  Two questions must first be asked:



Is there a long-arm statute that will hold someone

out of the state liable?  (Today, all states have different kinds of long-arm statutes, which allow courts in a state to obtain jurisdiction over persons not physically present within the state at the time of service.)  If no long arm

statue exists, then cases like International Shoe would apply.



If there is a long-arm statute, is it applicable and is it 

Constitutional? That is, does it cover the case presented?

Does it satisfy the two-prong test (“minimum contacts” and reasonableness of D going to the forum state)?  





a.  In-state tortious act and the long-arm statute:  Many states have statutes allowing their courts jurisdiction over persons committing tortious acts within the state.  The Illinois long-arm statute—the first far-reaching long-arm—permits Ill. Courts to exercise jurisdiction over any person in a cause of action arising from “the commission of a tortious act within the state” by that person or his agent.  



(1)  Out of state acts with in-state consequences:  The 

				clauses in long-arm statutes referring to “a tortious act” or

				“tortious conduct” within the state have sometimes been 

				interpreted to include acts done outside the state which 

				produce tortious consequences within the state.  This has

				happened most often in products liability cases.



			EX:  Titan, an Ohio co., makes valves which it sells to another

			co., which incorporates them into a boiler that is sold to P. The 

			boiler explodes in Ill., injuring P, who sues Titan in Ill.  The Ill. 

			long-arm allows suit in Ill. Based upon a “tortious act within the

			state.”  Held:  A tortious act is committed where the resulting

			damage occurs. Thus, the Ill. Courts have jurisdiction in the 

present case. Also, the ct. inferred that surely it was not the first time that a valve produced by Titan ended up in Ill. (although dissent disagrees with this inferrence), and that sale was made knowing the valve would be placed in interstate commerce and could conceivably end up in Ill.  Gray v. American Radiator Corp. (1961). 

			

b.  Federal Court jurisdiction: 



c. Corporations (also applies to individuals):  The Supreme Court has dealt with many cases involving jurisdiction and corporations.  Nevertheless, the two-prong test of these cases applies to individuals just as well.



	1.  International Shoe’s approach has generated a two prong

				test, which subsequently was refined:



Minimum contacts—purposeful availment  AND



Fair play and substantial justice—

Reasonableness



2.  In detail: minimum contacts and purposeful availment:  Purposeful availment focuses solely on the 

activities of the defendant and not on P’s interest.



(1)  Purposeful availment:  The purposeful availment inquiry looks to some voluntary action by D establishing a relationship with the forum, usually one in which D seeks to benefit from the relationship (i.e., selling his products there, advertising in the forum state, designing products for that state, etc.).  International Shoe.  How do we

know if this action is enough to establish 

jurisdiction? The Supreme Ct. has defined

“minimum contacts” differently in the cases.  No

contact with the state, or isolated contact,

will not meet the minimum contacts test.  But a 

single act or continuous and systematic contact with

the state will most likely lead to specific jurisdiction. Systematic, substantial and continuous

contact will most likely lead to general jurisdiction.

				

Reasonable anticipation of litigation:  D must

reasonably foresee being taken to court into forum state.  But this forseeability alone is not sufficient for jurisdiction.   World-Wide Volkswagon



3.  In detail: Fair play and substantial justice—reasonableness:  While the first prong focused on D’s interest, this second prong focuses on P’s interest.  This

prong is only analyzed when the first prong has been satisfied.  P’s interest, the forum state’s interest, and other fairness issues (i.e., inconvenience to D if he is forced to

defend away from “home”), are taken into consideration.

Remember:  It is only when deliberate contacts exist between the forum state and D that this prong will become

an issue and need to be analyzed.  International Shoe

	



			Cases dealing with the “minimum contacts” test, and refining it:



1.  International Shoe (1945):  A Washington statute set up a scheme of unemployment compensation which required contributions by all employers. The statute authorized the state, Washington (P), to issue an order and  notice of assessment to delinquent contributions by mailing the notice to nonresident employers.  International (D), a Delaware corporation having its principal place of business in Missouri, employed 11 to 13 salespersons under the supervision of managers in Missouri.  These salespeople resided in Washington and did most of their work there.  But they had no authority to enter into contracts or make collections. D did not have any offices in Washington and made no contracts there, but the salesmen occasionally rented display rooms.  Notice of assessment

was sent to one of D’s employees in Washington, and a copy of 

it was sent by registered mail to D’s address.  



Held:  Ct. establishes two prong test.  The majority held:



--D’s activities were neither irregular or casual; rather, they were systematic and continuous. 



--The obligation sued upon in this case (i.e., payment for insutance) arose out of these systematic and continuous contacts, which were sufficient to establish “minimum contact.” 



--D benefited from its sales in Washington—over $30,000—which is a lot of business.  D must stand trial in Washington.  



Other:  What if International Shoe shipped shoes to 30 customers in Washington from Delaware, and they sued for bad shoes?  Yes, this would probably be minimum contacts, since Int. Shoe benefited from sale and knew where it was shipping.  What if shoes were shipped to Washington, but fell apart in Oregon?  Int. Shoe could not anticipate being brought to trial in Oregon and there is no availment, so no minimal contact.





McGee (1957):  McGee’s (P) son purchased a policy of life 

insurance from International Life’s (D) predecessor. When D assumed the obligations of the predecessor, it mailed a certification of insurance to the son, who lived in CA. P paid the premiums by mail to D to its home office in TX for two years. He was the only CA policyholder, and D solicited no other business in that state. Upon his son’s death, P, as beneficiary, filed a claim which D denied, claiming the son died because of suicide. P sued in CA, basing his long-arm jurisdiction on a statute allowing suits on insurance contacts with CA residents.  This statute was passed after P had begun his relationship with D.  P obtained a default judgment in CA, because D did not show up to court. P sued on the

judgment in TX, but TX ct. refused to enforce judgment.  



Held:  The majority held:  



--Since insurance was involved, the CA long-arm did apply

to D (the fact that the statute was created after P and D 

entered into a relationship is irrelevant).  



--There were sufficient contacts to allow jurisdiction in CA because CA has a substantial interest in protecting its citizens, by giving them a local forum.



--There was also sufficient contact because P and D had entered into a contract (an insurance policy), which

lasted two years.



--The fact that D had not actually entered the state is irrelevant.  Because of technological developments—fast mail, modern transportation, etc.—a D need not enter into

the forum state any longer in order for there to be minimal

contacts.



--It was less of an inconvenience for D to go to CA than for P to go to TX (this is the second prong of test).  TX must enforce the judgment.  



Other:  If insurer had bought policy in TX and then moved to CA, there would almost surely be no jurisdiction in CA (lack of availment, forseeability and minimum contacts).



NOTE:  This case represents a very liberal approach to min. contacts.



3.  World Wide Volkswagon (1980):   P sued Seaway (D), an Audi distributor (not a manufacturer), for negligent placement of a gas tank which caused the car, bought in New York, to explode in a crash in Oklahoma.  



Held: The majority found:



--The foreseeability alone of the car going into OK, without “affiliating circumstances” (i.e. purposeful availment), was

insufficient to establish jurisdiction.  Otherwise, every seller of chattels would have to face suit wherever his chattel ended up and there was a cause of action.  Specifically, the ct. said that the dealer had not sold cars there, advertised there, cultivated OK customers, or focused on OK market.  In short, it did not avail itself of—or directly benefit from—OK. (However, the tri-state area in the Northeast could gain personal jurisdiction over these Ds should an accident occur there, since Ds purposefully availed themselves in this area and had established min. contacts).



--The Audi’s presence in OK was the result of P’s unilateral activity, not D’s efforts.



--In dicta, the ct. explained that OK could assert jurisdiction over the manufacturer and national importer of Audis, since they cater to a national market, distribute their product across the country (either themselves or through dealers),

and receive economic benefit countrywide and expect to

reasonably be subjected to lawsuits in any state.



			To summarize, WW VW indicates that the ct must find purposeful

conduct either by direct acts of D in the forum state (not P’s unilateral acts) or by conduct outside of the state that, because of its character, D should have foreseen going to court in the forum state.



Dissent (Brennan):  Brennan’s dissent stated that Ct. should not

distinguish between goods taken into the state by a consumer from

those taken into the state by the normal stream of commerce.  Also, Brennan argued that the sale of a car purposefully injects the

vehicle into the stream of interstate commerce and that D should thus have anticipated litigation from any of the states.  Finally, he

says that the state has an interest in protecting its own citizenry (CA’s arg in McGee). 





4.  Asahi (1987):  WW VW establishes that the mere fact that the consumer takes the product into the forum state is not sufficient to confer jurisdiction over the manufacturer, even if the latter should have foreseen that the user might do so.  Suppose, however, that a

			Manufacturer, a foreign company, repeatedly sells to Merchant,

a non-forum-state business, who repeatedly resells some of the goods in the forum state, that Manu. knows this is happening, but that Manu. makes no other efforts directed at the forum state  (i.e,

advertising, sales office, etc.).   In Asahi, the court split on just

this issue.  P lost control of his motorcycle while riding in CA,

and was seriously injured.  He brought suit, claiming the cycle’s

rear tire and tube were defective.  One of the co-defendant’s

was Cheng Shin, the Taiwanese manufacturer of the tube.  Cheng

Shin in turn impleaded Asahi, the Japanese manufacturer of the tube’s valve assembly, and sought indemnity from Asahi for the full amount of Cheng Shin’s payment to Zurcher.  P settled all of his suits, leaving only Cheng Shin’s impleader suit against Asahi.

Over a five-year period, Asahi shipped over a million valve assemblies to Cheng Shin, and was aware that valves sold to Cheng Shin would end up in the U.S. and CA.  However, Asahi made no direct sales in CA, had no offices or agents there, and did not control the system of distribution that carried its products into the state.  



Held:



--As to the first prong of the min. contacts test, the maj. of the Ct. (except for O’Connor) agreed there were minimal

contacts, but there was no majority in terms of which test ought to be used: 



	--O’Connor’s “stream of commerce plus” test:  

	O’Connor, in her plurality opinion, stated that

a manufacturer’s contacts must be “more purposefully directed that the forum State than the mere act of placing a product in the stream of commerce.”  Asahi’s mere awareness that the valve

assemblies it sold would eventually end up in CA was not sufficient to establish min. contacts.



--Brennan (“regular and anticipated flow” test):

Brennan said that there were sufficient contacts,

and that any additional contact, outside of just

the regular and anticipated flow of products in the

stream of commerce, was not necessary to establish

min. contacts.



--Stevens (“quantity test”):  A very similar test to Brennan, focusing on how often, how much, and value, to determine minimum contacts.  Also agrees Asahi had minimum contacts.



--As to the second prong of the min. contacts test, the majority says it would be unreasonable and unfair for

CA to hear the case because of the: (1) Burden to Asahi of defending itself in a foreign legal system; (2) slenderness of CA. and Cheng Shin’s interests in having the indemnity claim hear in CA; (3) CA. jurisdiction would create foreign relation problems between two foreign defendants—their 

indemnity claim should be dealt with in one of their countries.  Thus, CA has no jurisdiction over Asahi.





Minimum contacts in dom. relations cases (Kulko):  The 

min. contacts rule has been applied in the dom. relations context.



EX:  P, a divorced wife residing in CA, brought an action in CA against D, her former husband, who was domiciled in NY, to

gain custody of their children and to increase the husband’s

child support obligations.  The couple entered into a  separation agreement in NY under which the children, a son and a daughter,

were to live with the father in NY and spend vacations with the

mother in CA.  Shortly thereafter, D’s son and daughter decide

they want to live with their mother, and move to CA., the son

w/o his father’s consent.



Held:  The majority held:



	--CA. does not have jurisdiction over D for lack of 

	minimal contacts.  D did not benefit in anyway from

	the CA by his children moving there (he did not derive

	any financial benefit from the move, and any dimunition

	in his household costs was not due to the children’s 

presence in the forum state but their absence from NY).



	--D’s act had not been purposeful and volitional; rather, 	his kids unilaterally acted and moved to CA on their 

own accord—he did not make them move.



	--The cause of action arose not from D’s comm. 

	transactions in interstate commerce but rather from his 

personal, domestic relations.



--For policy reasons, CA should not have personal jurisdiction.  If it did, parents would be deterred from cooperating in custody agreements that were in the best interests of the children.



--Even though CA may had a strong and substantial state

interest in the case, the existence of min. contacts remains the essential criterion for jurisdiction.

			

Claims unrelated to in-state activity: Where the cause of 

action does not arise from the company’s in-state activities (as

in the previous cases above),  contacts between D and the

forum state must be so “systematic and continuous” that they

establish general jurisdiction.



EX:  Helicopteros (1984):  D, a Columbian corporation which provided helicoptor transportation for oil construction companies in South America, signed a contract to provide such services to Consorcio.  Ps, the estates of Consorcio employees, brought suit for these employees’ deaths when a helicopter piloted by D crashed in Peru.  D’s contacts with TX, the forum state, included:



One negotiating session between president of D and 

Consorcio officials



D’s purchase of 80% of its helicopter fleet from Bell 

Helicopter Co. of TX, at a cost of more than $4 million.



Sending pilots and maintenance personnel to Bell Helicopter for training. AND



				(4) The receipt in two non-TX American banks of payments

				by Consorcio drawn upon a TX bank.



			Held:  The majority held:



--Since D’s activities did not arise out of its in-state activities, Ps must prove that there were substantial,

continuous activities sufficient to create general

jurisdiction.  Here, these contacts are lacking.



--The single trip to negotiate was not a “continuous,

systematic” contact.



--The receipt of checks drawn on a TX bank was a

“unilateral activity of another party” (Consorcio) and

thus should not be taken into account (Kulko was cited

on this point).



--The sending of personnel to be trained did not have any

independent significance; it was “part of the package of goods and services purchased by D.”



--In the most significant part of its decision, the Court

held that “mere purchases, even if occurring at regular

intervals, are not enough to warrant a State’s assertion

of in personam jurisdiction over a non-resident corporation

in a cause of action not related to those purchase transactions.   



Dissent (Brennan—“cause of action ‘related to’ test”):  Brennan, the only dissenter, argued that the cause of action was related to (although not “arising out of”) D’s in-TX contacts.

After all, D bought its product in TX, negotiations occurred in TX,

and the pilots trained in TX, so it was “fair and reasonable” to 

allow the suit to go forward in TX.





Other:  If a Bell-manufactured part on the helicopter led to the

			crash, or if the helicopter pilots who were negligently trained in TX 

caused the crash, then TX would have general jurisdiction over Bell.



NOTE:  Helicopteros is a good example of a case where Ps could not establish personal jurisdiction (since the cause of action did not

arise out of D’s activities in the forum state), and thus had to make

the very difficult argument for general jurisdiction.





Publications (“effects test”):  In libel cases, where the cause of action does not arise from contacts with the forum state, the

court has employed an “effects test,” which examines where the focal point is of both the story and harm suffered (it focuses on P’s on harm to P).





1.  Calder v. Jones (1984):  D, the National Enquirer (which is a Fla. Corporation), wrote a story about Shirley Jones, who lives and works in CA.  It said that she was a drunk.  P, Jones, sued the Enquirer for libel in CA state ct.  Perhaps because some 12% of its nationwide circulation of 5 million is sold in CA, nearly twice the distribution of any other state, the paper answered without raising any objection to jurisdiction.  Jones also sued Calder, the paper’s editor, and South, the reporter whose byline appeared on the story. Both were Fla. residents and rejected jurisdictions.  Calder and South said they went to CA only a couple of times for research.  



Held:  The court established the “effects test.”  The majority held:



	--Ds wrote an article knowing that the brunt of the

					effect of the harm would be felt in CA, where P 						lives and works and where the Enquirer has its

					largest circulation of any state.  CA’s personal

jurisdiction is justified, since “effects test” is satisfied.



--Ds should also have foreseen the possibility of going to court in CA, because of their article (although mere foreseeability alone will not 

justify personal jurisdiction).

					 

2.  Hustler (1984):  P, a NY resident, sued D, an Ohio

corporation, in Ohio, but the suit was dismissed due to

an SoL problem.  P (who was not a resident and had no 

other contacts with it) filed suit in NH, where SoL had not 

expired, and claimed that Hustler injured her reputation

in NH and elsewhere.  D’s contact with the forum state

consisted solely of the circulation there of from 10-15,000

copies per month of its magazine, Hustler.



Held:  The majority held:



	--The cause of action arose “out of the very

	activity being conducted, in part, in NH”—namely,

	the regular monthly sales of thousands of

magazines, which could hardly be described as random, isolated or fortuitous.



--NH had a state interest in redressing D’s injuries,

which occurred within the state.  Even though she

was otherwise unknown to NH, D’s misrepresentations harmed her.





Contractual relationship: What should happen when the 

in-state P and the out-of-state D have a contractual relationship?

The Sup. Ct. has held that, even though one party to the contract is a resident of the forum state does not automatically mean that the other party has “minimum contacts” with that state, the whole contractual relationship may well, in a particular case, be sufficient to confer jurisdiction.  In Burger King, the Ct said the following must be taken into consideration when deciding whether the contractual relationship establishes personal jurisdiction:

	

The prior negotiation of K



Terms of K itself (i.e., is there a “choice of law” clause)



The consequences of K  AND



(4)  The parties’ actual course of dealings.





EX:  Burger King (1985):  The K allowed D, an individual 

residing in MI, to run a fast-food restaurant in MI under a

franchise from P, Burger King, which had its headquarters in

Fla.  BK brought suit in order to terminate the franchise agreement

and to collect payment alleged to be due under it.  The agreement

provided that Florida law could control, but expressly stated that this choice of Fla. law “does not require all suits concerning this

Agreement to be filed in Fla.”  D never went to Fla., but there 

were some mail and phone negotiations between P and D.  K 

required all payments and notices to be sent by D to Fla. office.

The Fla. long-arm provided for service if there was any b/K.



Held: The majority held there was personal jurisdiction:



--D, in the present case, entered into a long-term (20 yr.),

highly structured K with P involving continuing and

wide-reaching contacts with P in Fla.



--Negotiations were made, through the mail and phone, with the Fla. office (not a local office, say, in MI)



--His refusal to vacate the premises and continuing to use

the BK trademark after termination caused foreseeable

injuries to P, along with the “choice of law” agreement, put him on notice that he could be taken to court there.



--D’s connection with Fla. was hardly “random” or “fortuitous.”



--The court attached special importance to the contract’s

designation of Fla. law as the controlling law.  By signing

such a contract, D has purposely availed himself of the benefits and protections of the forum state’s law.



--D’s only defense to personal jurisdiction here would be

that there was fraud or unequal bargaining power, but that

is not the case (both parties were sophisticated).



--Finally, as to the second prong of the test, D’s lesser

financial resources are not sufficient to make P go to 

court in MI.



			Dissent (Stevens):   1) D had few actual contacts with Fla; 2) D’s

			negotiations were mostly with people in MI, not Fla., office; 3) D

			had reason to believe that since MI office was the office that

			negotiated and supervised K, any suit would be brought in MI;

			4) There was substantial inequality in bargaining power.  

			

			NOTE:  BK establishes several useful principles:



Significance of K:  The existence of a contractual

relationship will go a significant distance towards establishing minimum contacts (but is not dispositive).



Choice of law:  A “choice of law” provision making

the forum state’s law the law to be used in any lawsuit will

carry significant weight, since such a provision indicates that the out-of-stater has chosen to receive the benefit of the

forum state’s legal system.



Payment stream: The fact that the out-of-stater is 

required by K to send payments and reports into the forum state will also be a significant factor.



Limitations:  If the size of K claim is small, if it is for

a very short period of time, if K terms are obtained through fraud or unfair bargaining power, if franchise if “primarily

intrastate in character” or if the franchiser’s decision-making structure are different (i.e., more authority is vested in the local office and less in the forum-state-based office),

then there may not be jurisdiction.  The underlying question is whether the franchisee should reasonably

anticipate out-of-state litigation.
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