Torts Cases:





I.  ABSOLUTE LIABILITY


Spence/Phillips v. Tobacco   path of responsibility


Cohen v. Petty  absolute liability (car)


Spano v. Perini absolute liability (blasting)





insurance


airplane crash


early common law ---“the doer”


fairness/utility issues





II. BATTERY


Spivey v. Battaglia  unwanted hug, intent to offend (battery loophole)


Vosburg v. Putney    1895 unlawful act=unlawful intent, liable for all harm, eggshell


Garrat v. Dailey  intent is purpose not motivation, substantial certainty


Derek v. Traci unwanted hug, intent to offend


Blythe v. Radiometer (med. Co.) Aids trauma needleprick, failure to warn, Worker’s comp., Substantial certainty





HARM


Loss, Detrimental , impairment,  pain or illness not mere change


Unconsented Wart Removal=battery “structure or function”


OFFENSE


Ordinary person


Not unduly sensitive


Personal dignity


Cigar case- NOT battery


INTENT


“Desired to” or “substantially certain” 


“had the knowledge”


“for the purpose of causing”


even if act itself is intentional, must know result is contact


wrongful act


Transferred intent-, miss and hit 3rd party…..”Legally constructed reality” to get justice


Deer season/stray  bullet NOT battery even though unlawful


Fakes w/stick +stumble =battery


When “subjectively desires” but unlikely=battery


Mistaken identity


License, schoolyard


Forseeable/nonreciprocal risk


Fairness is punishment/revenge, nonreciprocal risk


instrumental is detterence, social good, econ.


Abel---$$$, forgo claim due to race, class, gender, financial resources





III. PRIVILEGES





NECESSITY


 defense---flouride, public/private, emergency 


“no reason to believe would decline”





CONSENT


Barton v. Beeline  15-year-old consent to unlawful act, statute, believed man BAD minority rule, seldom followed, criminal consent valid 


Bang v. Miller Hospital  INVALID unconsented side effects, spermcord severed mistake 


Kennedy v. Parrott VALID extent of operation, emergency cysts, med. Battery


O’Brien v. Cunard Steamship  consent as manifested, lower class vaccination duress


In re A.C.  ceaserean, competence, consent to battery, needed sub judg. 


Crouse Irving Memorial Hospital, Inc. v. Paddock


In re Estate of Brooks  INVALID transfusion, self/other, released liability, religion


Hogan v. Tavzel   STD sin/con knowledge/divulgence, FRAUD


Neal v. Neal   character/ “love you forever” inducement FRAUD inducement 


Trudlow v. Jennings  not worth taking client/minors/confidentiality consent majority


 


Implied/Express


Incompetence—consent unavailable, comatose, 


substituted judgment/ best interests, friend, kin, health care pro


Mistake…. Has to be about the relevant harm--- std/affair


Duress….. Prisoners, human drug testers


Criminal… Consent to illegal activities/statutes (maj./min. rule)


Self-determination


Professional responsibility


Ancient maxim-“one who consents cannot later complain”


Med---Battery/neg. …statute of limitations…


Batt- failure to explain, whether would have consented is irrelevant


Neg- pro. conduct can excuse


NJ- right to die if…..


Patient would have refused OR


***Burden of life> benefit of life*** OR


Inhumane to sustain


(Need kin for 1,2)


courts step in to…..


	perserve life


	prevent suicide


	integ. Of med. Pro.


	Protect 3rd party (fetus)


Distrust of/pressure (so no lawyer) on women


Almost Always Respect Mother’s Wish


Prisoners usually cant refuse treatment





DEFENSE


Saunders v. Pentrangelo  reasonable standard, self defense, mistake self


Courvoisier v. Raymond  reasonable standard, self defense, brickbats, darkness self


Katko v. Briney  spring gun, property/life defense, not FAIR to punish w deadly force and w/o trial, pea-hen case prop


Ploof v. Putnam  emergency can trespass, necessity based privilege, not priveleged to unmoor the boat and harm occupants prop


Vincent v. Lake Erie Trans.    Still must pay in emergency…public/private necess. prop





PROPERTY


	Prevent or terminate


Unprivileged intrusion


Ask first then punch unless Have to act fast OR will be ignored anyway


Stop Only by force


	-Deadly force only if threatened that way


SELF


	Unprivleged harmful or off. contact


	EVEN THOUGH can retreat or comply


	-Deadly force when 


1)only  way to 2)prevent 3)deadly force or 4)rape


EVEN THOUGH


Can retreat or permit at dwelling


(Anywhere/thing else ---- not privileged)


Third party--- Auth.= mistaken is unprivleged,… 2nd Restate=mistake can be ok





EXCESS NOT ALLOWED---restatement


Don’t ask jury “what would you have done?”---Errol


Life v. property---Katko“avoid method of maxims”  Posner uses----1) value of prop., 2) warnings, 3 )neg. of  tresspasser 4) cost of other protection 5) character of trespas activity


efficiency ----cost of lives, Highway Safety 5 million/life too much


Deadly force---angle of shotgun trap


Bully case/reasonable battered women…Kentucky v. Craig


REASONABLY BELIEVES


	When mistake -Choice of innocents


Holmes----neighbors require “average of conduct” , no “personal equation”


-------------detached reflection


	------------reasonable blind man


“under similar circumstances”


how far to contexualize reasonable


rules (harder to apply in all cases) OR standards (harder to guide behavior)


mixed law/fact i.e. “offensiveness”


 “capitalist tool?”





IV. INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS


State Rubbish Collector’s  v. Siliznoff  Threats, Duress, union IIED, physical harm not necessary


Alcorn v. Anbro Engineering   isolated incident, reported offense still IIED. Particular susceptability, physical harm


Logan v. Sears  isolated, indirect offense (phone set down) not IIED


Ali. v. Construction   repeated abuse, did not tell, IIED


Jones v. Clinton  did not tell, no sign of distress IIED, harrassment


Swanson v. Northern Crop   A.A., superior to inferior position, IIED





“no reasonable person could be expected to endure”


“Done for the purpose of”


“without just cause or provocation”


“aware that hurting”


“bounds of decency”


[3rd party---family member/other if harm]


Intentionally OR RECKLESSLY w/malice or conscious disregard


Unprivileged  extreme & Outrageous conduct


Caused emotional/physical distress





PROOF


Physical ailments-Alcorn, Ali 


Had to get treatment -Swanson


Prolonged offense/pattern –Rubbish, Ali, racial cartoons


Physical threats-Rubbish


Particular susceptability-(race, gender, gay, age maybe)-Alcorn, Logan


Abuser was aware of harm- Swanson


Threats to property-Rubbish


Untruths- Logan,Casket, Plane Crash, 


Missed work- Jones


Told someone- Alcorn, Jones


DOUBLE PAIN


aggravated circumstances





Is it blacks/whites, gays, women more sensitive after civil rights?


Death/funeral [hospitals…. “brain in jar” ok because thought he was helping …baby in a jar…not ok]


“Apology does not bar”


Sex harrass---abuse of power, retaliation, repeated physical


Family members-usually not, (man-inflicted, child abuse)


Workplace----Demotion, quid pro quo, Austin!


NOT mere obnoxiousness, namecalling, trivial insults, thick skin, “common use”











V. NEGLIGENCE


All activities create risk, not all negligent


Risk > Benefit of activity


Benefit =1) social value,2) how much helping that value, 3) how easy to be safer 


Risk = 1)interest at stake, 2 probability and 3) # others effected,4) extent of harm, 


Burden on plaintiff to prove fault, carelessness, want of prudence


DUTY+BREACH+CAUSE+HARM=Negligence


STANDARD OF CARE


Brown v. Kendall dog fight , neg., social good, risk 


U.S. v. Carroll Towing captain gone for a day, standard of profession


Trimarco v. Klien landlord, glass door, custom, neg.


T. J. Hooper tugboat, no radio for weather, neg., custom (KILL SWITCH CASE)


Washington v. Louisiana Power and Light Co. power lines, reasonable care, neg., forseeability


Weirum v. RKO General, Inc. FM contest. Auto, neg., ads, forseeable risk


Cordas v. Peerless Trans. Taxi driver holdup, ran from car…Emergency, neg


Nebraska Nancy neg., reasonable care, B< P x L


Lehman v. Toy’s ‘R’ us hostile work env., reasonable woman (Fardell/Bender)


Young v. Clark multi-car crash, emergency, auto, neg.


Vaughan v. Menlove  hay rick, best judgment, neg., reasonable person, custom


Hines v. Denver & Rio Grande W.RR, expert testimony , opinion that def grossly neg. is ok,….. helpful, relevant, unprejudicial, not a waste of time, judge prescreens sometimes 





Reasonable care


“Reasonable person under the circumstances”


“less than superhuman care” is ok


“best I could” is not


objective standard good for deterrence, anti-liar


B<PxL (Carroll towing) Hand Test


Forseeability/liklihood is P


private cost is B


how harmful is L


Instrumental –Weirum, Carroll, Power Lines


freedom v. social interest


duty/ breach issue is Fact for Jury Ohio RR holmes/cardozo


—media liability ----Tend to lead to/actually incite


Warriors (duty to warn)/Judas Priest/Gun for Hire


Emergency excuse unless your fault –Young


Ideal safety unattainable


Use good experts you scumbag lawyer!


Fairness------- 


Prof. Rogers…use “best efforts” when non-rational actor…


      …..respect people, strict liability w/o burden defense, zero injury goal


Prof Bender….. “up the standard”… careful v. caring… private v. public interest


Kelman…… cost/benefit is unethical …..“certain vulernable people”








***Deterence is as effective as------


chance of getting caught


how easy to find liable


how big punishment





VI. RES IPSA LOQUITUR


Boyer v. Iowa HSAA    bleachers, RIL, proof of specific act was unavailable to plaintiff, under control of def.


Shutt v. Kauffman’s not RIL, shoerack on head, shopkeeper not insurer, could have proved neg. through facts


Kambat v. St. Francis Hospital pad left in abdomen, RIL


Escola v. Coca Cola plaintiff has to prove did not handle product neg., RIL, public policy mass production





Negligence inferred 


Def. had control


“Ordinary course…would not happen…if reasonable care”


 


VII. MEDICAL MALPRACTICE


Boyce v. Brown 1938 med malpractice rules of law, custom is standard, ankle bolt


had and applied requisite skill or learning 


act/omission -forbidden/required by custom 


jury must have evidence of standard


neg. never presumed by failure of treatment 


expert testimony on custom unless grossly neg.RIL


other docs testimony of diff. method not enough


Helling v. Carey  unusual, Glaucoma, 1 in 25 000, standard of care is always custom for docs


 Scott v. Bradford informed consent, “injured as the result of submitting”


Failed to inform of material risk


If informed would not have consented


Harm that was not made known did occur


{Joseph Berg bad back 1 in 400 paralysis}


Defenses- risk common knowledge, beneficial not to alarm, or emergency





VIII. FALSE IMPRISONMENT


Whittaker v. Sanford boat is key, cults, FI 


Rougeau v. Firestone Tire lack of consent manifested, possible theft at workplace FI


(Faniel v. Chesapeake and Potomac Telephone Co) FI


Sindle v. NYC Trans.   Plaintiff injured trying to escape, privledged imprisonment, FI


Coblyn v. Kennedy’s   shopkeepers honest suspicion/probable cause FI


Conscious of or harmed by


 Authority figure


NOT ----transitory…. moral influence …. Privileged








IX. CAUSATION


Tenn Trailways v. Ervin Speeding bus, “even with due care, plaintiff would have been harmed” then NOT NEG., spurted out, CAUSAL LINK, Roch. School Zone speed limit, proximate cause


Daubert v. Merrel Dow Pharmacudical cause in fact expert scientific testimony, CAUSE PROOF


 weigh factors:


Whether published


Acceptance of peers (frye)


Scientific method


Helpful


Relevant


Not maverick/crackpot--Reliable


Smith v. Rapid Transit which bus did it? Mathmatical proof of cause no good outside of medicine? Cause in Fact





LOSS OF CHANCE /CHANCE OF LOSS


Ely/Moab v. US mostly “chance of loss” plaintiffs don’t win, “more likely than not,” 50/50 CAUSATION POSSIBILITY


Falcon v. Memorial Hosp. “Loss of chance” 37.5%  to live , most courts do not permit less than 50% to go to the jury 


Scafidi v. Seiler death of child, valuation 40% chance =40% damages


Ayers v. Township of Jackon cancerphobia, chance of loss


Weymers v. Khere “loss of chance” under 50% only for death





ALTERNATIVE LIABILITY


Summers v. Tice shotguns, Alternative Liability


Ybarra v. Spangard medical malpractice, hurt shoulder, RIL, alternative liability





MARKET SHARE—see paper


Sindell v. Abbott Labs Market Share Liability


Smith v. Eli Lilly Mar. Share, Double Liability 


Alvarez v. Agent Orange Co. Market Share


Santiago v. Sherwin Williams Market share not app. to uncertain cause and effect





cause


Ryan v. NY Central RR 1866


Bartalone v. Jeckovich


Dellwo v. Pearson


Wagon Mound ½


In re Polemis


  Palsgraf/Cardozo Wealth Redistribution
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